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PREFACE. 


In  the  present  Edition  Chapters  III.,  IV.,  and  V. 
of  the  second  edition  have  been  sub-divided ;  the 
cases  upon  Practice  are  collected  in  Chapter  XII. ; 
those  upon  Costs  follow  in  Chapter  XIII.  Addi- 
tional matter  representing  the  decisions  of  the 
past  five  years  has  been  embodied,  mainly  in 
Chapters  XII.  and  XIV.  The  history  of  the  rule 
as  to  division  of  loss  has  been  removed  from  its 
former  place  in  the  text  to  the  foot  (Note  1)  of 
Chapter  VI. 

To  the  Appendix  have  been  added  the  Regu- 
lations approved  by  the  representatives  of  the 
maritime  nations  at  the  Conference  held  at  Wash- 
ington in  1889 — 1890.  It  is  anticipated  that  this 
Code  will,  possibly  with  some  modifications,  super- 
sede the  Regulations  (of  1884)  now  in  force.  But 
some  time  must  elapse  before  the  change  in  the 
law  is  effected,  and  it  has  been  thought  best  not 
to  further  delay  the  publication  of  the  present 
edition.     The  attention  of  the  reader  is  called  to 
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some  of  the  points  in  which  the  Washington  Regu- 
lations differ  from  the  existing  Regulations,  by 
the  footnotes  referring  to  the  new  Code  in  the 
Appendix. 

Upon  a  former  occasion  I  ventured  to  remark 
upon  the  growing  complexity  of  the  Regulations. 
Since  that  date  (1885)  the  alterations  and  pro- 
posed alterations  in  the  law  have  been  in  the 
direction,  not  of  simplification,  but  further  com- 
plexity. It  seems  almost  too  much  to  expect  a 
North  Sea  smacksman  to  apply  with  success  such 
a  law  as  Article  10  of  the  Regulations  of  1884, 
as  altered  by  Order  in  Council,  and  explained 
by  The  Tweedsdale. 

R.  G.  M. 

Ltner  Tsmfle, 

13/A  February,  1891. 
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COLLISIONS  AT  SEA 


CHAPTER   L 


NEGLIGENCE. 


The  mere  fact  that  a  ship  strikes  or  goes  fool  of  and  Collisioxi 
injures  another  creates  no  liability  in  herself ,  her  owners,  ne^^^oe 
or  those  in  charge  of  her.     The  assertion  that  one  ship  creates  no 
"  ran  into "   or  "  ran  down "  the  other,  often  made  in    *  *   ^' 
ooUision   actions  hj  witnesses  on  both  sides,  is  a  mere 
allegation  of  negligence,  and  in  no  way  advances  the 
case  (a).     So  that  damages  may  be  recovered,  negligence 
for  whioh  the  owners  or  persons  in  charge  of  the  ship  sued 
are  responsible  must  be  proved.     There  is  one  case,  but 
one  ease  only,  in  which  damages  may  be  recovered  without 
proof  of  negligence ;  the  case,  namely,  of  an  infringement 
by  the  defendant  ship  of  one  of  the  Statutory  Regulations 
for  Preventing  Collisions  at  Sea  which  might  by  possi- 
bility have  contributed  to  the  collision.     Here  a  rule  of 
law  {b)   requires  that  the  ship  which  has  broken  the  law 
ihall  he  deemed  to  be  in  fault  for  the  collision.   It  excludes 
evidence  directed  to  show  that  the  infringement  did  not  in 
&ct  contribute  to  the  collision,  and  renders  the  consideration 

(a)  I%s  Janut  IFait,  2  W.  Bob.  {b)  36  Sc  36  "V^ct.  o.  86,  s.  17 ; 

270,  278.  »e  infra,  pp.  38,  9eq. 


NEGLIGENCE. 


Caneof  ixL- 

Bcratable 

&iilt. 


What  is 
negligpence. 


of  the  question  of  actual  negligence  unnecessaiy.  The 
precise  efiPeot  of  this  important  enactment  will  be  considered 
hereafter  (c). 

Where  a  ship,  or  each  of  the  two  ships,  alleges  (^  negli- 
gence on  the  part  of  the  other,  and  it  is  manifest  that 
the  collision  was  caused  by  fault  somewhere,  but  the 
evidence  does  not  satisfy  the  Court  on  whioh  side  the 
fault  lies,  no  damages  can  be  recovered,  and  each  ship 
bears  her  own  loss(e).  The  English  law  as  to  the  inci- 
dence of  loss  in  this  case  differs  from  that  of  some  foreign 
countries,  and  also,  it  seems,  from  the  general  maritime 
law  (/). 

In  The  Albert  Edward {g)y  an  action  against  a  steamship 
for  damage  to  a  mooring  dolphin,  whioh  fell  over  on 
being  struck  or  pressed  upon  by  the  ship,  was  dismissed 
with  costs,  on  the  ground  that  mere  contact  with  the 
dolphin  did  not  constitute  a  cause  of  action,  and  that  the 
damage  to  the  dolphin  wcu9  the  result  of  its  own  weakn^^ss, 
and  was  not  caused  by  any  negligence  on  the  part  of  the 
ship. 

Negligence  is  the  failure  to  exercise  that  skill  care  and 
nerve  which  are  ordinarily  to  be  foimd  in  a  competent 
seaman.     ''We  are  not  to  expect  extraordinary  skill  or 


(e)  Infra,  pp.  38,  teq. 

\d)  FoUowing  a  practice  which 
is  almost  universal,  the  writer  here 
and  saheeqnently  personifies  the 
ship.  Gonvenienoe  and  habit  will, 
pernaps,  be  considered  a  sufficient 
excuse  for  the  use  of  a  phraseolo^ 
which  has  sometimes  proved  mis- 
leading ;  see  infra,  p.  75. 

(e)  The  Maid  of  Aukland,  6  Not. 
of  Oas.  240 ;  The  Catherine  of  Dover, 
2  Hag.  Ad.  145 ;  The  Laconia,  2 
Moo.  P.  C.  C.  N.  S.  161 ;  Abbott 
on  ShippinpT)  12th  ed.  620 ;  and  see 
per  ImA  Wensleydale,  Morgan  v. 
Sim,  The  London,*!!  Moo.  P.  G.  0. 
307,  312.  But  formerly  the  law 
yns  otherwise ;  see  infra,  p.  162. 


(/)  See  BeU*s  Commentaries  on 
the  Law  of  Scotland  (ed.  1870,  by- 
McLaren),  I.  627;  Bynkershoek, 
Qusest.  Jur.  Priy.  C.  4,  o.  18; 
Pothier,  vol.  4,  p.  444.  There  is 
no  express  authority  for  thin  state- 
ment as  to  the  pecmiarity  of  Eng- 
lifth  law,  and  there  are  early  de- 
cisions to  the  contrary ;  see  infra, 
p.  146.  But  no  case  is  to  be  found 
in  the  books  in  which  damafres 
haye  been  recoyered  in  a  case  of 
inscrutable  fault,  or  in  any  case 
in  whioh  negligence  has  not  been 
proved  against  the  other  ship.  As 
to  the  Roman  and  foreign  law  on 
the  point,  see  infra,  p.  68,  and  the 
note  at  the  foot  of  Chapter  YI. 

(^)  44  L.  J.  Ad.  49. 


ORDINARY  CARE  REQUIRED.  6 

estraordinaiy  diligenoe,  but  that  degree  of  Bkill,  and  that 
degree  of  diligence,  which  is  generallj  to  be  found  in 
pereons  who  discharge  their  duty  "  (h).  In  The  Dundee  (t) 
I/)rd  Stowell  defined  negligence  as  ^'  a  want  of  that  atten- 
tion and  vigilance  which  is  due  to  the  security  of  other 
Tessels  that  are  navigating  the  same  seas,  aiid  which,  if  so 
far  neglected  as  to  become,  however  unintentionally,  the 
cause  of  damage  of  any  extent  to  such  other  vessels,  the 
maritime  law  considers  as  a  dereliction  of  bounden  duty, 
entitling  the  sufferer  to  reparation  in  damages."  In  a 
recent  case  before  the  House  of  Lords,  it  was  said  that  the 
duty  of  a  seaman  is  '^  to  take  reasonable  care  and  to  use 
reasonable  skill  to  prevent  the  ship  from  doing  injury ;'' 
and  it  was  pointed  out  that  much  more  skill  is  reasonably 
required  from  a  person  who  takes  charge  of  a  ship  than 
from  one  who  drives  a  carriage (A-).  So  in  the  case  of  a 
ooUision  between  a  ship  being  launched  and  another  afloat, 
it;  was  said  by  Butt,  J.,  that  under  the  circumstances  the 
utmost  possible  precautions  by  those  in  charge  of  the 
launch  were  no  more  than  reasonable  (/). 

If  a  vessel  by  her  own  fault  makes  a  collision  so  immi-  A  wrong  step 
nent  that  it  cannot  be  avoided  except  by  the  extraordinary  agony^of  the 
atill  nerve  or  exertion  on  the  part  of  the  other  ship,  and  a  coUiaion  is  not 
collision  occurs,  it  will  be  held  to  have  been  caused  by  the 
former,  and  she  will  be  liable  for  the  entire  loss.     In  such 
a  case,  and  in  every  case  where  a  ship  by  her  own  negli- 
gence places  another  in  sudden  and  great  peril,  the  latter 
wili  not  be  held  guilty  of  negligence  because  at  the  last 
moment  she  did  something  that  contributed  to  the  collision, 
or  omitted  to  do  something  that  might  have  avoided  it  (m). 


[k]  Ar  Dr.  LuBhington,  Ths 
Tknuu  Ftnpell  and  The  Cuba,  2  Mar. 
Uv  Cka.  O.  8.  344. 

(0  1  HsflT-  Ad.  120. 

[k)  Fer  Ix>id  Blackburn,  Biwrn- 
taart  Maatshappy  liederland  v.  Di- 
ntt^n,  1^.  of  the  Fcnifuular  and 
Otimtai  Sieam  Navigaticn  Co.,  The 


VoorwaarU  and  The  Khedive,  6  App. 
Ga.  876,  890.  This  ease  ib  fre- 
qaentlj  cited  in  the  following  pages 
as  The  Voorwaarts  and  The  Khe- 
dxve.    See  also  infray  p.  72. 

(I)  The  Oeorge  Roper,  49  L.  T. 
N.  S.  185;  8Jf.  D.  119. 

(m)  The  Nor,  2  Asp.  Mar.  Law 
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NBGLIGENCB. 


And  the  same  principle  applies  in  all  oases  of  suddeit 
and  great  danger  not  caused  by  a  man's  own  negligence. 
In  such  circumstances  he  is  required  to  exhibit  ordinary 
presence  of  mind  and  ordinary  skill ;  but  it  is  manifest 
that  in  such  a  case  he  may  do,  or  omit  to  do,  something 
which  may  contribute  to  the  collision,  without  thereby 
showing  himself  deficient  in  ordinary  skill,  care,  or  nerve. 
Such  an  act  of  omission  is  held  not  to  be  negligence  (n). 
Exoept  where  It  will,  however,  be  seen  hereafter  that  an  arbitrary 
statutory  pre-  ^ule  of  law  requires  the  courts  to  attribute  fault  to  a  ship 
sumption  of  that  has,  even  under  such  circumstances  of  sudden  and 
extraordinary  peril,  infringed  one  of  the  Statutoiy  Regu- 
lations for  preventing  collisions  that  might  by  possibility 
have  contributed  to  the  collision,  although  those  on  board 
have  not,  in  fact,  been  guilty  of  any  negligent  act  or 
omission  (o). 

The  following  cases  illustrate  the  principle  above  men* 
tioned,  that  a  wrong  step  taken  in  the  agony  of  the  colli- 
sion will  not  necessarily  cause  the  ship  to  be  held  in  fault 
for  the  collision. 

A  sailing  ship  (p)  in  a  thick  fog  sighted  another  at  so 


Examples. 


Gas.  264 ;  The  CM,  Palmer  and  The 
Lamax^  infra  ;  The  Pyrue  and  The 
Smalei,  Holt,  40 ;  The  ElizabHh  and 
The  Lotus,  2  Mar.  Law  Cas.  O.  S. 
238  ;  The  Sisters,  IP,D.  Ill;  The 
ByweU  CastU,  4  P.  D.  210;  The 
William  Frederick  and  The  Bt/foged 
Chruttensen,  4  App.  Gas.  6G9 ;  The 
Vooricaarts  and  The  Khedive,  6  App. 
Ca.  876.  Of.  also  Clayardt  v.  Ttethiek, 
12  Q.  B.  439 ;  and  19^  Lord  Ellen- 
borough,  G.J.,  in  Jones  v.  Boyee,  1 
Stark.  493,  495 :  *<If  Iplaoeaman 
in  such  a  situation  that  he  must 
adopt  a  perilous  altematiye  (as 
jumping  on  a  ooach),  I  am  respon- 
sible for  the  conseauences."  It 
has  been  often  held  by  the  Su- 
preme Gourt  of  the  United  States 
that  a  vessel  which  bj  her  own  fault 
causes  sudden  peril  to  another  can- 
not impute  to  uie  other  as  a  fault  a 
measure  taken  in  extremis,  although 
it  was  a  wrong  step,  and  but  for  it 


the  collision  would  not  have  oc- 
curred. A  mistake  made  in  the 
agony  of  the  colliedon  is  regarded 
as  an  error  for  which  the  vessel 
causing  the  peril  is  altogether  re- 
sponsible: rA«i^u;Ao/^,7WaIl.  666; 
The  Carroll,  8  Wall.  302  ;  The  City 
ofParis,9Wa]l,  634;  The  LuHle,  15 
Wall.  676  ;  The  Favorita,  18  WaU. 
698  ;  The  Falcon,  19  Wall.  75  ;  The 
Sea  Gull,  23  Wall  165.  There  are 
decisions  of  the  French  courts  to  the 
same  effect:  Abordage  Nautique 
(Gaumont),  s.-s.  134. 

(»)  The  Sisters,  1  P.  D.  117; 
The  Jesmond  and  The  Earl  of  Elgm^ 
L.  R.  4  P.  G.  1.  7  ;  The  Marpesia, 
L.  E.  4  P.  G.  212  ,  FennallY.  Gar- 
ner, 1  Gr.  &  M.  21  ;  The  City  of 
Antwerp  and  The  Friedrich,  Inman 
V.  Seek,  L.  R.  2  P.  G.  25. 

(o)  Infra,  p.  48. 

{p)  The  Marpesia,  L.  R.  4  P.  C. 
212. 
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short  a  distance  that  in  a  minute,  or  less  than  a  minute, 
the  ships  were  in  ooUision.  Her  helm  was  altered,  but  the 
head-sheets,  which  had  just  been  let  go,  were  not  hauled 
aft,  nor  were  the  lee  braces  let  gOy  so  as  to  assist  her  head 
in  paying  ofF.  It  was  held  that,  even  if  the  collision  could 
have  been  avoided  by  the  measures  suggested,  the  time 
was  so  short  that  there  was  no  negligence  in  their 
omission. 

Where  a  steamship  coming  up  the  Thames  at  night 
passed  a  schooner,  and  when  about  300  yards  a-head  of 
her  took  the  ground  and  stopped,  the  schooner  was  held 
not  to  be  in  fault  for  a  collision  which  followed,  although 
possibly,  if  she  had  at  once  let  go  her  anchor,  she  might 
have  prevented  the  colHsion  {q). 

A  steamship  bound  down  the  river  Thames  on  a  very 
dark  night  was  rounding-to  in  Ghravesend  Beach  before 
coming  to  an  anchor.  While  rounding-to  she  ran  into  and 
sank  a  vessel  at  anchor  without  a  riding  light  up.  The 
instant  the  latter  vessel  was  seen  the  engines  of  the  steam- 
ship were  stopped  and  reversed,  but  her  anchor  was  not 
let  go.  It  was  held  that,  even  if  the  collision  could  have 
been  averted  by  letting  go  the  anchor,  the  master  of  the 
steamship  was  not  guilty  of  negligence,  because,  at  the 
moment,  it  did  not  occur  to  him  to  let  go  his  anchor  (r). 

But  if  a  ship  seeks  to  excuse  herself  for  taking  a  wrong 
step,  which,  in  fact,  caused  or  contributed  to  the  collision, 
upon  the  ground  of  sudden  peril,  she  must  show  clearly  that 
she  was  in  no  way  responsible  for  the  sudden  peril  (s). 

Upon  the  same  principle,  if  a  ship  by  carrying  wrong  Misleading 
lights,  or  by  navigating  in  an  improper  or  unusual  manner,  j^^  oS!er 
misleads  or  embarrasses  another,  she  cannot  attribute  as  a  embarnuuing 

A/vfii 

fitult  to  the  latter  any  act  which  was  the  probable  result  of 


if)  The  JSlizabeth  and  The  Adalia^  («)  See  The  ByweU  Cattle,  4  F.  D. 

)Har.  Law  Caa.  O.  S.  345.  210,  and  the  cases  oited  above.    The 

(r)  The    C,  M.  Falmer  and   The  David  j}forrUi,BTown,A^,  27 Z;  The 

larnax,  2  Asp.  Mar.  Law  Cas.  94.  £Uzabeth  Jcnkifu,  6  Dav.  514 
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her  own  negligence  (t).  So  where  a  ship  is  hailed  from 
another  to  take  a  particular  course,  and  she  ohejs  the  hail, 
the  other  ship  cannot  he  heard  to  say  that  the  course  was 
wrong,  although,  in  fact,  it  caused  the  collision  and  was  in 
violation  of  the  Regulations  {u). 

Where  there  is  risk  of  collision,  and  the  Statutory 
Regulations  for  preventing  collisions  require  hoth  the 
ships  to  alter  their  courses,  or  to  take  other  measures  to 
avoid  collision,  it  is  negligence  in  either  ship  not  to  take 
the  prescribed  step.  One  of  them  cannot  excuse  herself 
for  disobeying  the  law  upon  the  ground  that  there  would 
have  been  no  collision  if  the  other  had  obeyed  the  law. 
In  such  a  case  she  would  be  prevented  from  recovering 
more  than  half  her  loss  by  36  &  37  Vict.  c.  85,  s.  17  (a?) ; 
and,  independently  of  the  statute,  a  vessel,  which,  by 
infringing  the  Regulations,  or  by  negligence  in  any  other 
respect,  contributes  to  a  collision,  is  clearly  in  fault  (y). 
Failure  to  comply  with  the  Regulations  is  always  negli- 
gence, and,  as  will  be  seen  below  (s),  it  will  in  almost 
every  case  be  held  to  be  negligence  contributing  to  the 
collision. 

It  is  sometimes  contended  on  the  part  of  a  ship  that  has 
failed  to  comply  with  the  Regulations,  and  is  herself  in 
fault,  that  the  other  ship  is  guilty  of  contributory  negli- 
gence for  not  having  departed  from  the  Regulations  (a). 


(0  The  Bob  Sof/,  3  W.  Bob.  190 ; 
TheSeotiayl4WaR.nO;  The  Mary 
BotmteU,  4  P.  D.  204  ;  40  L.  T. 
^,  b.  368. 

(ti)  See  The  Caroltu  Sotchera,  3 
Hag.  Ad.  343,  note.  In  this  case  a 
ship  olose-hanled  on  the  starboard 
tack  hailed  another  cloHO-hauled  on 
the  port  tack  to  keep  her  luff.  The 
latter  did  so,  and  a  oollitdon  oc- 
(nured.  The  first  ship  was  held  in 
fault.  It  is  submitted  that  not- 
withstanding 36  &  37  Vict.  c.  85, 
B.  17,  the  ri^e  would  be  the  same 
at  the  present  day.  It  would  pro- 
bably be  held  that,  after  sudi  an 


intimation  from  the  other  ship  of 
her  intended  course,  a  departure 
from  the  Begulations  was  neoeeeary 
to  avoid  immediate  danger  (Art. 
23).  See  also  WiUon  v.  Canada 
Shipping  Co.,  2  App.  Ca.  389; 
The  Lake  St.  Clair  and  The  Under- 
writer,  3  Anp.  M.  L.  G.  361 ;  The 
James  Watt,  2  W.  Bob.  270 ;  The 
Independence,  14  Moo.  P.  G.  G.  103, 
109 ;  The  Huntress,  2  Spragoe,  61. 

{x\  See  below,  p.  38. 

(y)  See  T^ieAmeriea,  2  Otto,  432. 

(z)  Infra,  pp.  42,  seq. 

(a)  The  Byfoged  Christensen,  4  App. 
Ga.  ^69.      In   The  Tasmania  the 


INEVITABLE  ACCIDENT. 

Such  a  oontentioii  will  seldom  suooeed.  It  will  be  seen 
below(&)  that  a  oonstTuction  has  been  put  upon  36  &  37 
Yict.  c.  85,  8.  17,  and  Artiole  23  of  the  Begulations,  which 
takes  awaj  all  discretion  from  persons  in  charge  of  ships 
as  to  complying  or  not  complying  with  a  Begulation,  where 
it  is  possible  that  the  collision  may  be  avoided  by  obeying 
it  In  The  Benares  (c),  it  was  held  by  the  Court  of  Appeal 
that  where  by  departing  from  the  Regulations  there  is 
a  chance  of  avoiding  a  collision  that  is  otherwise  inevitable, 
a  vessel  will  not  be  held  in  fault  for  taking  advantage  of 
that  chanoe;  but,  on  the  other  hand,  the  circumstances 
must  be  very  exceptional  to  make  her  guilty  of  contributory 
negligence  if  she  elects  to  adhere  to  the  Eegulations. 

A  collision  which  could  not  by  any  care  or  skill  have  Inevitable 
been  prevented  is  accurately  described  as  an  inevitable  *^*^^*- 
accident.  But  the  term  '^  inevitable  accident "  in  Admi- 
ralty is  commonly  used  in  a  wider  sense  to  describe  a 
collision  which  could  not  have  been  prevented  by  ordinary 
care,  in  other  words,  a  collision  which  occurs  without 
negligence  in  either  ship.  The  phrase  is  not  a  happy  one, 
for  a  collision  which  might  have  been  avoided  by  the 
exercise  of  extraordinary  skill  and  care,  is  not,  in  fact, 
inevitable.  Its  use,  however,  in  the  looser  sense,  is  well 
estabHshed. 

In  The  Europa{d)^  Dr.  Lushington  states  that  inevit- 
able accident  is  ^' where  one  vessel  doing  a  lawful  act 
without  any  intention  of  harm,  and  using  proper  precau- 
tions, unfortunately  happens  to  run  into  another  vessel." 
Again,  '^  to  constitute  inevitable  accident,  it  is  necessary 
that  the  occurrence  should  have  taken  place  in  such  a 
manner  as  not  to  have  been  capable  of  being  prevented  by 
ordinary  skill  and  ordinary  prudence.    We  are  not  to 

eontfiition,  whioh    had  not  heen  of  Lords  (15  Ap.  Ga.  223).    Bee  also 

niaed  before  Batt,  J.,  aaooeeded  The  Highgate,  62  L.  T.  N.  S.  841. 

in  the  Court  of  Appeal,  14  P.  D.  {b)  Infra,  p.  48. 

53 ;  bat  the  decision  of  tbat  Court  {e)  9  P.  D.  16. 

waa  in  turn  reversed  by  the  Honse  («0  14  Jar.  627,  629. 
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expect  extraordinary  skill  or  extraordinary  diligence,  but 
that  degree  of  skill  and  that  degree  of  diligence  v^hich  is 
generally  to  be  found  in  persons  who  discharge  their 
duty"(fl?).  More  recently,  the  Privy  Council,  adopting 
the  language  of  Dr.  LushiDgton,  defined  inevitable  acci- 
dent to  be  "  that  which  a  party  charged  with  an  ofiPence 
could  not  possibly  prevent  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill "  (e). 

From  the  above  considerations  it  is  evident  that  to 
sustain  the  plea  of  ''  inevitable  accident "  it  is  not  enough 
to  show  merely  that  the  collision  was  inevitable  at  the 
moment  of,  or  even  for  some  moments  before,  its  occur- 
rence (/).  The  weight  of  a  ship  and  her  momentum  is  so 
great  that  her  rudder,  and  even  her  engines  (in  the  case  of 
a  steamship)  are  frequently  powerless  to  avert  a  collision 
for  some  time  before  the  ships  come  together.  It  is  not 
enough  for  a  ship  to  show  that,  as  soon  as  the  necessity 
for  taking  measures  to  avoid  collisions  were  perceived,  all 
that  could  be  done  was  done.  The  question  remains 
whether  precautions  should  not  have  been  taken  earlier. 
When  two  ships  are  shown  to  have  been  in  a  position  in 
which  a  collision  was  inevitable,  the  question  is,  by  whose 
fault,  if  there  was  fault,  did  the  vessels  get  into  such  a 
position  P  (g).  Thus,  if  a  vessel  is  proceeding  at  too  great 
a.  rate  of  speed  she  cannot  be  heard  to  allege  '^  inevitable 
accident"  (h). 

Where  a  collision  is  the  result  of  inevitable  accident  the 
burden  of  proving  that  it  was  so  does  not  in  the  first 


{d)  The  Thomas  Fowell  and  The 
Cuba,  2  Mar.  Law  Cas.  O.  S.  344. 
See  also  The  Flato  and  The  Peree- 
veranee.  Holt,  262  ;  and  The  Maybey 
and  The  Cooper,  14  Wall.  204,  215, 
for  a  similar  statement  by- the  Su- 
preme Court  of  the  United  States. 

(e)  Per  Sir  J.  Colville,  The  Mar- 
pesia,  L.  B.  4  P.  G.  212,  220,  citing 
from  The  Virgil,  2  W.  Rob.  201. 
See  also  The  loehibo,  8  W.  Bob. 


310,  318. 

(/)  See  The  Uhla,  3  Mar.  Law 
Oas.  O.  S.  148. 

{£)  See  The  Independence,  Maddor 
V.  Pieher,  14  Moo.  P.  C.  C.  103. 109; 
The  Detpateh,  ibid.  83 ;  The  Penneyl- 
vania,  3  Mar.  Law  Gas.  O.  S.  477 ; 
The  America,  2  Otto,  432. 

(A)  See  per  Br.  Lushington,  The 
Juliet  Erekine,  0  Not.  of  Oas.  683. 
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instanoe  attach  to  the  ship  alleging  it.  But  where  a  prtmd 
fade  case  of  negligence  is  made  out,  then  it  lies  on  the 
ship  alleging  inevitahle  accident  to  prove  it  (t). 

It  seems  that  a  vessel  in  default  for  not  havins:  lifi:hts,  Vessel  in- 
or  for  not  complyiBg  with  the  Regulations,  cannot?  at  leas^  ^|1' 
"where  such  non-compliance    hy  possibility  might  have  cannot  plead 
contributed  to  the  collision,  successfully  plead  inevitable  aooident. 
accident  (k).     But  such  a  defence  may  be  good  where  the 
circmnstances  of  the  case  made  a  departure  from    the 
Segulations  necessary,  or  where  her  inability  to  take  the 
proper  measures  was  caused  by  no  fault  of  her  own  (/). 

A  collision  may  be  an  inevitable  accident  so  far  as  the  CoUinon 
ddp  sued  is  concerned,  although  it  was  caused  by  fault  SrMconcenig 
elsewhere ;  as  in  the  case  of  a  ship  which  is  thrown  against  *^«  *^>P  ^^^ 
another  by  the  swell  of  a  passing  steamship,  or  by  a  third 
ship  coming  foul  of  her  (m). 

Where  a  ship  is  unable  to  take  the  proper  measures  to  Disabled  ship, 
avoid  a  collision  owing  to  her  being  disabled,  or  for  some 
reason  for  which  she  is  not  responsible,  it  is  the  duty  of  the 
other  ship  to  avoid  her  if  she  can.  But  a  collision  occur- 
ring in  consequence  of  her  disabled  state  wiU  be  held  to  be 
an  inevitable  accident,  if  the  other  vessel  was  ignorant  of 
it,  and  was  not  in  fault  for  not  being  aware  of  it,  or  for 
not  keeping  out  of  the  way  (n).  The  Aimo,  close-hauled 
on  the  starboard  tack,  saw  the  red  light  of  The  Amelii,  a 
vessel  close-hauled  on  the  port  tack,  a  little  on  her  port 
bow.  The  Aimo  kept  her  course.  The  Amelia^  having 
lost  her  head  sails  in  a  previous  collision,  was  unable  to 
bear  up,  and  a  collision  occurred.  It  was  held  to  be  an 
inevitable  accident  (o). 

(t)  TheBdinay  3  Not.  of  Cas.  208 ;  1244 ;  Th€  Maeleod,  Stnart's  Y.  Ad. 

n$  Marpeaia,  L.  B.  4  P.  G.  212 ;  Bep.  (Canada)  140. 
and  see  infra,  p.  80.  A  (ft)  The  John  Buddie^  5  Not.  of 

^  ik)  36  ft  37  Vict.  c.  S5,  s.  17  ;  see  Cas.  387. 

Vm  W^^  FP*  ^*  '^^  (^)  ^'^  ^*^^  '^^  ^^  Amelia,  2 

(/)  See  infra,  pp.  60,  55.  Asp.  Mar.  Law  Gas.  96 ;  and  see 

(m)  See  1  Parsons  on  Ship.  (ed.  The  Venus,  1  Pritch.  Ad.  Dig.  129. 

1869),  533  ;    7^  Sisters,  1  P.  D.  As  to  a  vessel  disabled  hj  her  own 

117 ;   The  Mibemiay  4  Jar.  N.  S.  fault,  see  infra,  p.  25. 
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In  the  following  cases  the  oonrts  have  held  that  the 
oollisions  were  the  result  of  inevitable  accident.  It  must, 
however,  be  pointed  out  again  that  the  question  before  the 
Court  in  all  these  cases  was,  not  whether  the  collision  was 
inevitable,  but  whether  it  could  have  been  avoided  by 
ordinary  care. 

A  steamer  rounding-to  in  the  Thames  on  a  dark  night 
against  a  strong  flood  tide  under  a  starboard  hehn,  with 
her  head  to  the  southward,  was  seen  by  a  brig  coming 
down.  Notwithstanding  that  all  that  could  be  done  was 
done  by  both  vessels,  a  collision  occurred.  It  was  held  to 
be  a  case  of  inevitable  accident.  The  Court  said  that  if 
the  steamer  had  put  her  helm  to  starboard  with  a  view  to 
bring  up  after  seeing  the  brig  she  would  have  been  to 
blame  {p). 

A  ship,  which  had  made  fast  by  order  of  the  port  autho- 
rity to  a  private  buoy,  was  held  not  to  be  in  fault  for  a 
collision  caused  by  the  parting  of  the  band  round  the 
buoy  {q) ;  and  a  collision  caused  by  the  parting  of  the 
band  was  held  to  be  an  inevitable  accident. 

In  the  absence  of  evidence  of  negligence  on  the  part  of 
the  crew,  the  jamming  of  the  cable  round  the  windlass, 
when  the  anchor  was  let  go,  was  held  to  be  an  inevitable 
accident  (r). 

The  parting  of  a  cable  in  a  gale  of  wind(«),  and  of 
moorings  in  calm  weather  (^1,  has  been  held  to  be  an 
inevitable  accident.  But  if  there  is  negligence  in  not 
letting  go  an  auchor,  or  in  not  haviug  an  anchor  ready 
to  let  go  when  the  vessel  is  adrift,  she  cannot  sustain  the 
defence  of  inevitable  accident  (e/). 


(p)  The  Shannon,  1  W.  Rob.  463. 

\q)  The  WUham  Lindsay,  L.  B. 
6  P.  C.  338. 

(r)  The  William  Lindeay,  tupra; 
The  Feerless,  La^h.  30.  But  see 
The  Agamemwtn,  I  Quebec,  L.  B. 
333,  as  to  windlasM  carrying  away. 

(«)  The  London,  1  Mar.  llaw  Cas. 


O.  S.  398 ;  Br.  &  L.  82. 

U)  The  An>bae*ador,  Ad.  Gt., 
Feb.  12tli,  1876,  dted  in  The 
Fladda,  2  P.  D.  34,  37. 

(u)  The  Pladda,  2  P.  D.  34  ;  The 
Kepler,  ibid.  40 ;  The  City  of  Peking, 
14  Ap.  Cas.  40  (cliaiu  cable  not 
bent).    As  to  such  a  plea  by  a  ship 
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Where  a  collision  occurred  in  consequence  of  the  break- 
ing of  part  of  the  steering  gear,  there  being  a  latent  defect 
in  the  metal,  it  was  held  to  be  an  inevitable  accident  (x). 
Bnt  if  the  gear  is  manifestly  insufficient  or  weak,  the 
defence  of  inevitable  accident  cannot  be  sustained  {?/). 

"Where  a  ship,  A.,  atanchor  in  the  Thames,  was  run  into 
by  another,  B.,  and  was,  without  fault  on  her  own  part, 
driven  by  B.  against  a  third  ship,  C,  it  was  held  that,  so 
far  as  A.  was  concerned,  the  collision  between  her  and  C. 
was  an  inevitable  accident  (z). 

A  ship  which  had  been  ashore  on  a  sand,  was  driving 
over  it,  and  came  into  collision  with  another  brought  up  in 
deep  water  to  leeward  of  the  sand.  To  have  let  go  her 
anchor  before  she  was  clear  of  the  sand  would  have  been 
dangerous  to  herself,  and  without  letting  go  while  on  the 
sand  she  could  not  keep  clear  of  the  ship  at  anchor.  A 
collision  which  followed  was  held  to  be  inevitable  {a), 

A  dumb*  barge  in  the  Thames,  driving  with  the  tide, 
came  into  collision  with  a  steamer  going  up  against  the 
ebb  at  the  rate  of  two  knots.  There  was  evidence  that 
Uie  barge  could  not  have  been  seen  sooner  than  she  was 
seen.  In  the  absence  of  evidence  of  negligence  on  the  part 
of  the  steamer,  the  collision  was  held  to  be  an  inevitable 
accident  {b). 

"Where  two  ships,  by  no  fault  of  their  own,  suddenly  find 
themsdlves  in  a  position  in  which  a  collision  is  imminent, 
and  one  of  them  omits  to  execute  a  manoeuvre  which 
possibly  might  have  averted  the  collision,  she  will  not 
necessarily  be  held  in  fault  for  not  having  taken  the 

niiich  has  given  another  a  foul  cases  of  steam  steering  gear  failing 

berth,  see  The  Secret,  2b  L.  T.  N.  S.  to  act. 

670.  («)  The  Sibemia,  4  Jnr.  N.  8. 

(x)  The  VirffOf  3  Asp.  Mar.  Law  1244. 

C«s.  286.  (a)    The   Thwnley,   7  Jar.   669. 

(y)   The  M.  M.  Calebj  10  Blatchf.  The  Buekhurst^  6  P.  D.  162,  is  a 

467  ;  The  fFarkworth,  9  P.  D.  20,  very  similar  case. 

-14o:  wi/nr,  p.  176;  The  Indus,  12  {b)   The  SwaUow,    3  Asp.   Mar. 

P.  I>.  46.     JBoth  these  last  were  Law  Cas.  871. 
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measure  suggested.  Where  two  large  sailing-shipB,  one  in 
the  act  of  going  about,  and  the  other  goiug  free,  sighted 
each  other  in  a  dense  fog  at  a  distance  of  less  than  300 
yards,  and  a  collision  occurred  in  less  than  a  minute,  it  was 
held  that  the  ship  in  stays  was  not  in  fault  for  not  haying 
hauled  aft  her  head  sheets  to  assist  her  helm,  although  if 
she  had  done  so  the  collision  might  have  been  averted. 
The  collision  was  held  to  be  a  case  of  inevitable  acci- 
dent (c). 

In  The  Resolution  {d),  Sir  J.  Marriott  held  that  a  colli- 
sion caused  by  *'showring  weather,  the  darkness  of  the 
night,  and  the  small  distance  of  the  two  ships  and  short- 
ness of  time  in  discovering  each  other,  being  close,"  was 
an  inevitable  accident.  Sed  qu. 
American  In  the  following  American  cases  the  defence  of  inevit- 

able accident  has  been  sustained. 

A  vessel  in  the  open  sea  overtook  another  at  night,  the 
darkness  being  so  great  that  she  could  not  see  the  vessel 
ahead  in  time  to  avoid  her(<?).  A  sailing-ship  in  a  narrow 
channel  being  suddenly  compelled  to  let  go  her  anchor  to 
save  herself  from  going  ashore,  in  consequence  of  the 
wind  failing,  a  steamship  close  astern  unavoidably  ran 
into  her  (/). 

A  large  steamer  was  entering  a  harbour  by  a  course 
that  was  not  the  usual  one,  but  which  was  a  course  she 
had  a  right  to  go.  As  she  was  rounding  the  stem  of  a 
hulk,  she  suddenly  saw  and  ran  into  a  schooner  which  the 
hulk  had  prevented  her  seeing  before.  The  schooner, 
which  had  just  cast  off  from  her  tug,  was  setting  her  sails 
and  drifting  with  the  tide  in  a  helpless  condition.  The 
collision  was  held  by  the  Supreme  Court  to  have  been 
inevitable  (g). 

(c)  The  Marpesia,  L.  R.  4  P.  C.  560,  567. 
212.  (/)  The  Eleetra,  6  Bened.  189. 

(rf)  Marsd.  Ad.  Ca.  332  ;  infra,  Q)  The  Java,  14  Wall.  189;  The 

p.  162.  Nova  Scotia  and  The  Quebee,  1  Que- 

{e)  The  Morning  light,  2  Wall.  beo,  L.  E.  1. 
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But  where  a  schooner  in  a  leaky  condition,  in  order  to 
avoid  sinking  in  deep  water,  cast  off  from  a  wharf  along- 
side which  she  was  lying,  and  hef ore  she  was  got  under 
command  drove  against  another  vessel,  it  was  held  that 
the  collision  was  not  an  inevitable  accident  (h).  In  the 
case  of  a  ship  improperly  attempting  to  pass  another  ashore 
in  a  narrow  channel,  it  was  held,  in  America,  that  in 
attemping  to  pass  clear  of  the  ship  ashore,  she  did  so  at 
her  own  peril  (*).  In  this  country  it  has  been  held  that 
a  ship  driven  from  her  moorings  by  another  which  came 
foul  of  her  in  a  gale  of  wind,  could  not  escape  liability  to 
a  third  ship  against  which  she  drove,  she  having  omitted 
to  let  go  a  second  anchor  {k). 

If  a  vessel  engaged  in  rendering  salvage  service  to  Negligence  ia 
another  negligently  runs  into  the  vessel  she  is  assisting,  she 
is  liable  for  the  damage ;  but  she  does  not  thereby  forfeit 
her  right  to  a  sum  which  has  been  previously  agreed 
npon  as  remuneration  for  the  salvage  service,  unless  the 
negligence  is  very  gross.  In  such  cases  the  Court  regards 
error  or  negligence  in  the  salvor  less  severely  than  in 
ordinary  cases  of  collision  (/).  If  the  salvor,  without 
negligence  on  her  own  part,  is  injured  in  a  collision  with 
the  ship  she  is  assisting,  caused  by  negligence  of  the  latter, 
she  can  recover  for  her  loss  (m). 

It  is  an  implied  term  of  the  ordinary  towage  contract,  Or  a  tag, 
that  each  vessel  shall  be  conducted  with  proper  care  and 
skill.  The  general  rule  is,  that  the  tug  is  bound  to  obey 
the  orders  of  the  tow ;  but  both  as  between  themselves  and 
as  regards  other  ships  the  tug  and  her  tow  are  each  under 
t2ie  ordinary  obligation  to  show  proper  skill  and  care  in 

(A)  Sherman  ▼.  Mott,   5  Bened.  (Q  The    C.  8,  Butler   and   The 

372.  Baitic,  L.  B.  4  A.  &  E.  178.    See 

(t)  The  Merrimae,  14  Wall.  199.  also  The  ThetU,  3  Mar.  Law  Gas. 

{k)   The  Fladda,  2  P.  D.  34  ;  and  O.  S.  367 ;   Stecens  v.  The  S,  IF, 

tee  The  City  of  Peking,  14  Ap.  Gas.  Downs  and  The  Storm,  Newb.  Ad. 

40  aa  to  haviog  a  second  anchor  468. 

Mftdv  to  let  go.  (m)  The  Mud  Eopper,  40  L.  T. 

'  N.  S.  462. 
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aroiding  collision.     Their  respective  duties  and  liabilities 
will  be  considered  in  a  subf«equent  chapter  (n). 
NegUgenoe  There  is  sometimes  difficulty  in  determininff  whether 

caning  ool-  •'  ^ 

liflion.  negligence  of  which  a  ship  is  proved  to  have  been  guilty 

at  or  about  the  time  of  the  collision,  or  in  some  way  con- 
nected with  the  collision,  is  negligence  contributing  to  the 
collision.  The  general  rule  is  that  a  wrongdoer  is  liable 
for  all  the  reasonable  consequences  of  his  negligence. 
Whether  a  collision  which  occurs  under  circumstances 
brought  about  by  previous  negligence  can  be  said  to  have 
been  caused  by  that  negligence,  must  be  determined  by 
the  paxticulax  circumstances  of  the  case. 

A  passenger  on  board  The  Barhehr  was  injured  by  an 
anchor  on  board  that  vessel  which  was  caused  to  fall  on 
him  by  a  collision  for  which  Tlie  Sons  of  the  Thames  was 
in  fault.  In  an  action  by  the  passenger  against  the 
owners  of  The  Sons  of  the  Thames^  Pollock,  C.B.,  left  it  to 
the  jury  to  say  whether  there  was  negligence  on  the  part 
of  the  crew  of  The  Bachelor  in  stowing  the  anchor  so  that 
it  fell  on  the  plaintifip,  and  whether  there  was  negligence 
on  the  plaintifE's  part  in  being  in  the  part  of  the  ship 
where  the  anchor  was  stowed.  The  verdict  was  for  the 
plaintiif ;  the  jury  finding  that  there  was  no  negligence 
on  his  part,  or  on  the  part  of  the  crew  of  The  Bachelor.  A 
rule  nisi  for  a  new  trial  which  was  obtained  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence 
was  discharged.  In  discharging  the  rule.  Pollock,  C.B., 
said,  with  regard  to  the  general  law,  that  if  the  negligence 
of  the  plaintifE  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  that  negligence  ought  not 
to  be  set  up  as  a  defence  to  the  action.  And  he  doubted 
whether  a  person,  who  is  guilty  of  negligence,  is  respon- 
sible for  all  the  consequences  which  might  under  any 
circumstances  arise,  and  in  respect  of  mischief  which  could, 

(ft)  Jn/m,  p.  243. 


NEGLIGENCE  CAUSING  THE  LOSS.  15 

bj  BO  possibilit J,  have  been  foreseen,  and  which  no  reason- 
able person  would  have  anticipated  (o). 

The  principle  here  enunciated  must  be  applied  with  Negligence 
caution.  Where  the  negligence  is  an  immediate  cause  of  ]i^^  not 
the  loss,  it  is  material  in  an  action  to  recover  damages  for  **^  collision. 
that  loss,  although  it  is  in  no  way  a  cause  of  the  collision 
in  which  the  loss  occurred.  "  The  cause  of  action  in 
collision  cases  is  not  merely  the  fact  of  the  ships  having 
come  into  impact  with  one  another,  for  that  by  itself 
is  no  cause  of  action,  but  that  damage,  in  the  sense 
of  injury,  was  caused  to  the  property  of  the  plaintifPs  by 
reason  of  that  collision"  (p).  Thus  where  a  collision  is 
causfd  entirely  by  the  negligence  of  ship  A.,  and  there 
would  have  been  no  damage  to  either  ship  but  for  an  im- 
proper act  of  B.,  both  ships  are  in  fault,  and  the  owners  of 
each  are  liable  for  half  (q)  the  loss  sufFered  by  the  other. 
It  is  no  answer  to  the  claim  of  a  plaintiff,  whose  negligence 
caused  the  collision,  for  the  defendant,  whose  negligence 
caused  the  loss,  to  say  :  True  it  is,  there  would  have  been 
no  loss  but  for  my  improper  act ;  but  you  are  the  person 
who  caused  the  loss,  for  if  your  ship  had  not  been  im- 
properly navigated  there  would  have  been  no  collision  and 
no  loss.  TJnless  the  negligence  of  the  one  ship  would,  but 
for  the  negligence  of  the  other,  have  caused  no  loss,  the 
former  ship  is  liable  at  least  for  half  the  loss  of  the  other. 

In  The  Margaret  (r),  before  the  Court  of  Appeal,  a  dumb  Ths  Margaret. 
barge  by  her  own  negligent  navigation  came  into  collision 
with  a  schooner  fast  to  a  proper  mooring  buoy  in  the 
Thames.  The  schooner  was  wholly  free  from  blame  in 
resipect  of  the  collision,  but  her  anchor,  which  was  hanging 
from  her  hawse  pipe,  with  the  stock  above  the  water, 

(o)  OremUmd  v.  Chaplin^  5  Ex.      Lindley,  L.  J.,    The  Bmmina,  12     ^v-  cC^^^c/   ^J. 
243.     This  action  and  Cattlin  v.      P.  B.  68,  88.  ' 

HUby  S  C.  B.  123,  arose  out  of  the  {q)  As  to  the  fqIa  of  diTision  of 


collision.  loss  when  hoth  ships  are  in  fault, 

{p)  Fer  Brett,  L.  J.     Tht  Mar^      seehelow^pp.  126—146. 
fmrtt,  6  P.  D.   76.    And  see  ptr         (r)  6  P.  D.  76. 
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pierced  and  sank  the  baxge.  This  was  an  improper 
position  for  the  anchor,  and  contrary  to  a  bje-law  made 
under  a  local  Act  in  force  in  the  Thames.  But  for  the 
improper  position  of  the  schooner's  anchor  the  barge  would 
have  suffered  no  injury.  It  was  held  that  both  craft  were 
in  fault ;  and  that  the  schooner  was  liable  for  half  the  loss 
of  the  barge.  In  the  Court  below  it  had  been  held  that 
the  barge  could  not  recover  anything,  she  being  alone  in 
fault  for  the  collision.  This  decision  was  varied  by  the 
Court  of  Appeal  on  the  ground  above  stated — ^namely,  that 
though  the  negligence  of  the  schooner  did  not  contribute 
to  the  collision,  it  did  contribute  to  the  cause  of  action, 
namely,  the  loss  to  the  owners  of  the  barge  («). 
Causa  proxima  On  the  other  hand,  the  maxim  cav^sa  proxima  non  remota 
Imeeiaiur^  «??^c^a^wr  applies  to  distinguish  negligence  for  the  conse- 
quences of  which  a  defendant  is  liable  from  that  which  is 
merely  collateral  and  immaterial  upon  the  question  of 
liability  {t).  Negligence  such  as  will  attract  liability 
cannot  be  established  merely  by  showing  that,  but  for  a 
previous  improper  act  of  the  defendant,  the  collision  would 
not  have  occurred.  The  act  complained  of  "must  have 
some  proper  connection,  as  a  cause,  with  the  damage 
which  followed,  as  its  effect"  (w).  Whether  this  proper 
connection  exists  between  the  act  complained  of  and  the 
loss  is,  it  seems,  a  question  of  fact,  and  ordinarily  a  ques- 
:  tion  for  the  jury  {x). 

The  question  as  to  what  are  the  consequences  of  a  negli* 
gent  or  wrongful  act  for  which  the  wrongdoer  is  liable  was 
much  discussed   in  the  case  of    Clark  v.   Chambers  (y). 

CS)  ^    c        /     /            W  The  Scotia,  63  L.  T.  N.  S.  [x\  See  TuffY,  Warman,  2  0.  B. 

^^    lU  Pu<*^i4f-^-^^^--^  324 ;  SiU9  v.  Brown,  9  Car.  &  P.  N.  8.  740 ;   5  C.  B.  N.  S.  673; 

(^91..  ft   ^^^       eOlj  ojid  The Gip$!fKinffy2W,  Boh.  Milwaukee  Rail,   Co,  v.  KeUog,   4 

ti        A          537,  80  far  as  they  are  inconsiBtent  Otto,  469. 

{ttJfc±!££          with  The  Margaret,  would  not,  it  (y)  3  Q.  B.  D.  327 ;  eee  the  rule 

/^7-    f*'  ^          seems,  be  now  followed.  affirmativelj  stated  by-  the  Master 

T  Jt-,/    xCi^               (0  ^^  P^  Selbome,  C,  6  App.  of  the  Rulls  in  Re  London,  ^.  Rail* 

l^h-'                    Gas.  219;  and  Lord  Blackburn,  t^.  way  and  Trustee*  of  GowerU  Walk 

p.  226.  Schools,  24  Q.  B.  D.  326,  at  p.  329. 
(u)  Per  Selbome,  C,  tAi  sup. 


K 
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The  rule  accepted  hj  the  Court  (2)  was,  that  an  action 
would  not  lie  where  the  loss,  although  arising  from  an 
unlawful  or  negligent  act  of  the  defendant,  did  not  imme- 
diately flow  from  it,  and  was  not  the  reasonable,  probable, 
or  likely  result  of  it. 

In  Spaight  v.  Tedcastle  (a),  the  question  was  whether  the 
owners  of  a  ship  in  tow  which  had  negligently  permitted 
her  tug  to  go  too  close  to  a  bank,  were  prevented  by  the 
doctrine  of  contributory  negligence  from  recovering  from 
the  owners  of  the  tug  damages  for  injury  sustained  by  the 
subsequent  fault  of  the  tug  in  altering  her  course  so  as  to 
put  the  ship  ashore  on  a  bank.  It  was  held  that,  though 
those  in  charge  of  the  tow  had  negligently  allowed  the 
tug  to  take  the  tow  too  close  to  the  bank,  yet,  since  the  tug 
could  with  proper  care,  notwithstanding  the  negligence  of 
the  tow,  have  kept  the  tow  clear  of  the  bank,  and  had  by 
an  improper  alteration  of  the  helm  caused  the  tow  to  go 
ashore,  the  tug  was  liable. 

The  question  whether  a  particular  act  of  negligence  was  No  difPerence 
a  cause  of  the  loss,  so  as  to  make  the  person  charged  with  ^*^i^ 
n^ligence  responsible  for  the  loss,  must,  it  would  seem,  and  Admiralty 
be  answered  in  the  same  way,  whether  it  is  the  act  of  a  neglig-enoe. 
plaJTitifP  or  of  a  defendant;  whether  the   negligence   of 
other  parties  contributed  to  the  loss  or  not ;  and  whether 
the  action  is  at  common  law  or  in  Admiralty  (6).     "There 
is  no  difference  between  the  rules  of  law  and  the  rules  of 
Admiralty  to  this  extent,  that  where  any  one  transgresses 
a  navigation  rule,  whether  it  is  a  statutory  rule  or  whether 
it  is  a  rule  that  is  imposed  by  common  sense,  what  may  be 
called  the  common  law,  and  thereby  an  accident  happens 
of  which  that  transgression  is  the  cause,  he  is  to  blame, 

(s)  Laid  down  by  Pollock,  C.  B.,  Itail.  Co.;  Ii.  R.  9  Q.  B.  263. 

ia  Greenkmd  r,  Chaplin,  6  Ex.  243,  (a)  6  App.  Gas.  217. 

248  ;  supra,  p- 1^  ;  and  by  the  Ex-  (b)  See  per  Campbell,  0.,    The 

etketixterCbjunbeT  in  Sharp  Y.  Powell,  Friends,  4  Moo.  P.  0.  G.  314  ;  per 

L.  R.  7  C.  P.  263.  See  also  Latcrence  Lord  Blackbiim,  Cayzer  ▼.  Carron 

T.  Jenkins,  Ij.  R.  8  Q.  B.  274 ;  Co.,  9  App.  Gas.  873,  880. 
Snetshy  Y,  Lancashire  and  Yorkshire 

M.  C 
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and  those  who  are  injured  by  the  accident,  if  they  them- 
selves are  not  parties  causing  the  accident,  may  recover 
both  at  law  and  in  Admiralty  "  (c) .  The  learned  lord,  in  a 
subsequent  part  of  his  judgment  in  the  same  case  ((/),  states 
that  the  only  case  which  seems  to  point  to  there  being  any 
difference  between  the  rules  of  law  and  Admiralty  as  to 
what  is  negligence  causing  the  loss  is  T/ie  Fenham{e)y  in 
which  there  are  expressions  of  Lord  Eomilly  to  the  effect 
that  infringement  of  a  statutory  rule  of  navigation  is  to  be 
taken  as  a  cause  of  the  collision,  unless  the  person  charged 
proves  the  contrary.  Those  expressions,  he  points  out,  may 
well  apply  to  such  an  infringement  as  that  in  The  Fenham 
(absence  of  lights),  but  are  not  to  be  extended  to  every 
infringement  of  every  rule  of  navigation. 
Contributory  It  has  been  suggested  that  the  class  of  cases  of  which 
firence.  j)(ij^i^^  y.  Mann  is  the  best  known  example,  have  no  appli- 
cation in  Admiralty  ;  and  there  are  cases  which  appear  to 
give  some  support  to  the  contention.  The  facts  of  Davies 
V.  Mann  (/),  the  well-known  "donkey  case,"  were  shortly 
these : — The  owner  of  a  donkey,  which  had  been  negli- 
gently left  hobbled  and  imguarded  on  a  highway,  sued  the 
defendant,  by  the  negligence  of  whose  servant  in  driving 
along  the  highway  at  too  rapid  a  speed  the  donkey  was 
run  over  and  injured.  It  was  held  that  the  donkey-owner 
could  recover,  his  negligence  notwithstanding.  The  sugges- 
tion is,  that  in  a  case  of  collision  between  ships,  negligence, 
such  as  that  of  the  donkey-owner  in  Davies  v.  Mann,  would 
render  the  shipowner  liable,  although  no  collision  would 
have  occurred  if  the  other  vessel  had  been  navigated  with 
ordinary  care.  T/ie  FenJmm  (g)  and  Hay  v.  Le  Neve  {h)  have 
been  cited  as  authorities  to  this  effect.  In  The  Fenham  the 
facts  were  these : — ^A  steamship  in  the  North  Sea,  after 
sun-down  on  a  dusky  evening  in  November,  struck  a  brig 
which  was  not  carrying  lights  as  required  by  the  Regula- 

(c)  Per  Lord  Blackburn,  9  App.  (/)  10  M.  &  W.  646. 
Gas.  880.  ifi)  ii.  R.  3  P.  G.  212. 

(d)  F.  882.  (A)  2  Shaw's  Scotch  App.  Gas. 

(e)  L.  R.  3  P.  G.  212.  395. 
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turns  of  1863.  In  the  absence  of  proof  to  the  contrary, 
the  FriTy  Gonncil  held  that  the  absence  of  lights  caused 
tiie  collision.  In  delivering  judgment  Lord  Somilly  thus 
stated  the  rule  as  to  proof  in  such  cases: — ''If  it  is 
proved  that  any  vessel  has  not  shown  lights,  the  burden 
lies  on  her  to  show  that  the  non-eompUance  with  the 
Regulations  was  not  the  cause  of  the  collision."  In  May 
V.  Le  Nete  (A),  a  vessel  brought  up  at  night  in  an  improper 
place  and  with  no  light  exhibited  was  run  into  by  another 
ship.  It  was  held  that  the  vessel  at  anchor,  as  well  as  the 
other  vessel,  was  in  fault.  In  both  these  cases  the  negli« 
gence  of  the  plaintiff  (carrying  no  light,  and  bringing  up 
in  an  improper  place)  was  not  unlike  that  of  the  donkey- 
owner  in  Davies  v.  Manriy  and  it  was  contended  in  The 
Fenham  that  with  ordinary  care  the  defendant  could  have 
avoided  the  collision,  notwithstanding  the  negligence  of 
the  plaintiff  in  carrying  no  lights.  In  both  cases  the  legal 
consequence  of  the  negligence  was  different  from  that  in 
Davies  v.  Mann.  Again,  in  an  Irish  case  {%)  it  was  doubted 
whether  in  Admiralty  the  doctrine  of  Davies  v.  Mann  had 
any  application. 

But  it  is  clear  that  there  is  no  difference  between  the 
rules  of  law  and  of  Admiralty  (k)  as  to  what  amounts  to 
negligence  causing  collision ;  and  that,  before  a  vessel  can 
be  held  to  be  in  fault  for  a  collision,  negligence  causing  or 
ocmtribnting  to  the  collision  must  be  proved.  Thus,  in  The 
Margaretjl)^  a  vessel  infringed  a  statutory  rule  of  navi- 
gafionp^ad  was  in  that  respect  guilty  of  negligence ;  and 
without  that  negligence,  other  circumstances  being  the 
same,  the  collision  would  not  have  happened ;  yet  it  was 
held  that  this  negligence  was  not  a  cause  of  the  collision, 

(A)  3  Shaw's  Scotch  Ap.  Gas.  396.  Khedive  (5  App.  Cm.  876,  892),  it 

(t)  The  Meteor^  Ir.  Bep.  9  Eq.  was  assiuned  by  Lord  Blackbufn 

S(7.  that  Davies  y.  Mann  applied   in 

(i)  See   per    Lord    Blackburn,  Admiralty. 

Ceyser  r.  Carrtm  Co.,  9  App.  Caa.  (/)  9  App.  Cae.  878. 

873,  882  {TAe  Margaret),    In  The 
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The  deoision  in  siioh  a  case  will  be  the  same,  with  regard 
to  the  liability  of  the  ship  in  question,  whether  the  other 
ship  is  in  fault  or  not.  In  The  Margaret  the  one  ship  was 
held  to  be  in  fault,  because  with  ordinary  care  she  oould 
have  avoided  a  collision,  notwithstanding  the  negligence 
of  the  other ;  and  it  was  for  this  reason  that  the  negligence 
of  the  latter  was  held  not  to  be  a  cause  of  the  collision. 

TJie  Lord  Sauniarez  (m),  an  early  case,  is  to  the  same 
effect  as  The  Margaret,  There  a  vessel  recovered  full 
damages,  though  in  a  fog  she  was  carrying  too  great  a 
press  of  sail,  and  was  proceeding  at  too  great  a  rate  of 
speed.  The  decision  proceeded  upon  the  same  grounds — 
that  the  defendant  could  with  ordinary  care  have  avoided  the 
collision,  notwithstanding  the  negligence  of  the  plaintiff. 

Hay  V.  Le  Neve  and  Tlie  Fenham  are  not  inconsistent 
with  The  Margaret  and  The  Lord  Saumarez.  The  facts  in 
those  cases  were  not  analogous  to  those  in  Lavies  v.  Mann, 
They  differed  in  this — ^that  the  negligence  of  the  plaintiffs 
in  the  former  cases  was  such  that  the  defendants  could  not 
vnth  ordinary  care  have  avoided  its  consequences ;  whereas 
in  Lavies  v.  Mann  the  defendant  could  with  ordinary  care 
have  avoided  the  donkey  (n). 

Confusion  has  been  caused  by  the  language  used  in  some 
of  the  cases  with  regard  to  contributory  negligence.  In 
Radley  v.  London  Sf  North- Western  Railway  Co,  (o),  it  is 
stated  by  Lord  Penzance  that,  ^^  The  plaintiff  in  an  action 
for  negligence  cannot  succeed,  if  it  is  found  by  the  jury 
that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  cause  the  accident.'' 
But  ^^  though  the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  in  fact  have  con^ 

(m)  6  Not.  of  Gas.  600 ;  of.  The  Co,^  8  Ex.  733,  axe  cases  -viih  re- 

Argo^  Swab.  462  ;    infra,  p.  243 ;  ffard  to  absenoe  of  lights.     In  the 

The  Swanland,  2  Sp.  E.  &  A.  107.  former,  the  ship  without  lights  was 

(n)  Dowell  y.  General  Steam  Navi'  held  in  fault ;  in  the  latter,  not. 

Ration  C!9.,  6  E.  &  B.  196 ;    and  (o)  1  App.  Gas.  764. 
Morrison  y.  General  Steam  Naviffation 
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tribuied  to  the  accident^  jet  if  the  defendant  could  in  the 
result  by  exercise  of  ordinary  care  and  diligence  have 
ayoided  the  mischief  which  happened,  the  plaintiff's  neg- 
ligence will  not  excuse  him,"  i.e.  the  defendant.  Daviea  v. 
Mann  and  Tvff  v.  Warman  (;>)  are  cited  as  establishing 
this.  On  the  other  hand,  in  Dowell  v.  General  Steam 
Namgation  Co.  [q)y  Lord  Campbell,  C.  J.,  said — "  There" 
(in  Dacies  v.  Mann)  "  although  without  the  negligence  of 
the  plaintiff  the  accident  would  not  have  happened,  the 
negUgence  is  not  supposed  to  have  contributed  to  the  accident 
within  the  rule  upon  this  subject ;  and  if  the  accident 
might  have  been  avoided  by  the  exercise  of  ordinary  care 
and  skill  on  the  port  of  the  defendant,  to  his  gross  negli- 
gence it  is  entirely  ascribed,  he,  and  he  only,  proximately 
causing  the  loss."  It  is  not  easy  to  reconcile  these  views 
with  regard  to  the  character  of  the  neghgence  of  the 
plaintiff  in  Davies  v.  Mann.  The  question  whether  a 
specified  act  of  negligence  is  a  cause  of  the  accident  is  a 
question  of  fact  and  not  of  law  (r).  Davies  v.  Mann  and 
tiie  cases  following  it  seem  to  show  that  even  where, 
as  matter  of  fact,  an  act  of  negligence  of  A.  did  con- 
Mhute  to  the  accident,  the  other  party  (B.)  will  (as 
defendant)  be  liable  for  the  whole  loss,  or  (as  plaintiff)  will 
be  unable  to  recover,  if  he  could  with  ordinary  care  have 
avoided  the  accident,  notwithstanding  the  negligence  of 
K.(s). 

The  difficulty  may  be  put  in  another  way.  Did  Davies 
V.  Mann  decide  that,  assuming  contributory  negligence  in 
the  plaintiff,  he  could  recover  notwithstanding ;  or  that, 
though  there  was  contributory  negligence  in  fact,  there 
was  none  in  law  ?    Radley  v.  London  8f  N.  W.  Rail.  Co. 

(p)  6  C.  B.  N.  S.  573;  see  the  (r)  See  per  Lord  Blackburn,  9 

jndfrneot  of  GressweU,  J.,  26  L.  J.  App.  Cas.  879.    But  see  contra,  per 

C.  F.  263,  267.     Of.  alao  per  Dr.  Williams,  J.,  7\tf  v.   Warman^  2 

haAmgUm  in   The  Argo,  Swab.  C.  B.  N.  S.  740,  758. 

462;  infra,  p.  243.  («)  Cf.    The  Argo,   Swab.   462; 

^)  5  £.  &  B.  195.  infray  p.  213. 
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points  to  the  former  as  the  correct  view  of  the  case ;  Ths 
Margaret  {t)  looks  the  other  way.  There  Lord  Blackburn 
appears  to  have  considered  that  if  the  plaintifE's  negligence 
did  in  fact  contribute  to  the  collision  he  would  be  liable ; 
and  that  in  Davies  v.  Mann  there  was  no  contributory  neg- 
ligence. But  the  difficulty  is  rather  one  of  words  than  of 
substance ;  for,  with  perhaps  one  exception,  the  cases  agree 
in  this,  that  negligence  in  one  party  is  immaterial,  if  by 
ordinary  care  the  other  could,  notwithstanding  that  negli- 
gence, have  avoided  the  accident  (a).  The  exception  men- 
tioned above  is  The  Vera  Ci^z  (No.  1)  (ar),  when  before 
Butt,  J.  In  that  case  Butt,  J.,  appears  to  have  questioned 
the  dictum  of  Lord  Penzance  quoted  on  a  former  page  (y), 
to  the  effect  stated  in  the  last  paragraph.  If  the  law  be  as 
there  stated  it  would,  he  thought,  put  an  end  to  the  doctrine 
of  contributory  negligence  altogether ;  since,  in  every  case 
where  there  is  contributory  negligence  on  the  part  of  the 
plaintiff,  there  is,  ex  hypothesis  negligence  {i.e.  want  of 
"  ordinajy  care  and  diligence  ")  on  the  part  of  the  defen- 
dant. It  is  submitted  that  what  was  meant  by  Lord 
Penzance  was  ordinary  care  and  diligence  on  the  part  of 
the  defendant  '^  in  the  result,"  i,e,  taking  into  considera- 
tion the  negligence  of  the  plaintiff  and  the  circumstances 
existing  after  or  by  reason  of  it;  or,  as  expressed  by 
Lord  Blackburn  in  another  case,  ^^  proper  care,  subse- 
quently exerted  "  (s).  This  was  the  view  of  Lord  Watson 
in  Wakelin  v.  London  and  South  Western  Hail,  Co.  (a), 
"  Contributory  negligence,"  he    said,   "  consists  in    the 


(t)  See  also  Spaight  t.  Tedccutle^ 
6  App.  Gas.  217,  219,  per  Lord 
Blackburn. 

(m)  Of.  Pollock  on  Torts,  374 
aeq.f  where  the  true  view  is  ex- 
plained: Contributory  neglig^ence 
of  the  plaintiff  does  not  prevent 
him  &om  recovering  ;  he  does  not 
leoover  because  the  negligence  of 
the  defendant  was  not  the  proxi- 
mate cause  of  the  loss. 


{x)  9  P.  B.  88.  The  decision  in 
this  case  was  ineffectual,  the  House 
of  Lords  having  subsequentlv  held 
that  the  Court  nad  no  jurisdiction. 

(y)  P.  20. 

(z)  Spaight  v.  TedcasiU,  6  App. 
Gas.  217,  226  ;  see  also  per  Lord 
Watson,  The  Margaret,  9  Ai>p.  Gas. 
873,  886  ;  per  Wightman,  J.,  Tnf 
V.  Warman,  6  C.  B.  N.  S.  673; 
per  Lord  Campbell,  supra,  p.  21. 

(a)  12  App.  Gas.  41. 
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absonoe  of  that  ordinarj  oare  whioh  a  sentient  being 
ougbt  reasonably  to  haye  taken  for  his  own  safety.  .  .  • 
If  by  the  use  of  ordinaiy  caution  he  might  have  ayoided 
the  injury,  and  did  not,  he  is  not  entitled  to  recover 
damages." 

The  result  of  the  cases,  therefore,  seems  to  be  that — 
(1)  a  ship,  A.,  may  recover  full  damages  against  another, 
B.,  though  she  (A.)  has  been  guilty  of  negligence  contri- 
buting to  the  collision,  provided  B.  could  with  ordinary 
care,  exerted  up  to  the  moment  of  the  collision,  have 
avoided  it ;  (2)  A.  can  recover  nothing,  though  B.  was 
gmlty  of  negligence  contributing  to  the  collision,  if  A.  by 
oidinary  care,  exerted  up  to  the  moment  of  the  collision, 
oould  have  avoided  it ;  (3)  A.  may  recover  half  her  loss, 
though  she  has  been  guilty  of  negligence  contributing  to 
the  collision  and  rendering  the  collision  unavoidable  except 
by  extraordinary  care  on  B.'s  part,  if  B.  has  been  guilty 
of  negligence  contributing  to  the  collision  and  rendering  ^^ 

it  unavoidable  except  by  extraordinajy  care  on  A.'s  part ;  ^^   ^^^^^f^ 
and  (4)  in  the  last  case  B.  may  also  recover  half  her       *       * 
loss  (h).  ~.  jr  ^^  J'  ^^'  ^  ^^^ 

Where  a  oollision  is  caused  by  negligence  in  those  On  Negligence  of 
board  both  ships,  and  the  negligence  in  ship  A.  is  negli-  pii^t°Sings^ 
genoe  of  her  officers  or  crew  for  which  her  owners  are  ^^  operation 
liable,  while  the  negligence  in  ship  B.  is  negligence  of  a  division  of 
compulsory  pilot  for  which  her  owners  are  not  liable,  the  other^^i^s^^ 
question  arises  whether  the  owners  of  B.  are  prevented  by  also  in  fault. 
the  doctrine  of  contributory  negligence,  or  by  the  practice 
of  the  Court  of  Admiralty,  from  recovering  more  than 
half  their  loss.      It  seems  to  be   settled  that  they  are 
entitled  to  recover  half  their  loss,  without  deducting  any- 
thing in  respect  of  the  loss  caused  to  the  other  ship  by  the 
fault  of  the  pilot ;  but  that  they  are  entitled  to  recover  no 


lb)  Cf.  per  Lindley,  L.  J.,  The      Lord  Esher,  M.  R.,  ibid,  p.  61,  for 
Bemina,  12  F.D.  5S,  89 ;  and^^      snnimaries  of  the  law. 
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more  than  half  their  loss  (c).  Thus  the  fault  of  the  pilot 
affects  the  ship  to  some  extent ;  whether  it  affects  the  ship 
in  a  case  where  she  is  not  herself  in  collision,  so  as  to 
prevent  her  owners  from  recovering  damages  against  the 
owners  of  another  ship  by  whose  negligence  she  is  injured, 
is  not  clear  (e/).  Notwithstanding  a  decision  to  the  con- 
trary (e)^  the  better  opinion  seems  to  be  that  she  is  not  so 
affected. 
Negligence  The  question  whether  a  particular  act  of  negligence,  not 

loss,  or  merely  directly  Causing  the  collision,  but  connected  with   it,  i& 
collateral.        negligence  contributing  to  the  collision,  seldom  arises  in 
collision  cases.      It  has,  however,  occasionally  been  dis- 
cussed, and  it  will  be  convenient  here  to  indicate  gene- 
rally the  form  in  which  it  may  occur. 

If  a  ship  is  negligently  sent  to  sea  in  a  defective  or 
ine£5[cient  state  as  regards  her  hull  or  equipment,  and  a 
collision  occurs,  which  probably  would  not  have  occurred 
but  for  her  defective  condition,  the  collision  will  be  held  to 
have  been  caused  by  the  negligence  of  her  owners.  Thus 
a  collision  caused  by  the  giving  way  or  inefiBlciency  of  the 
steering  gear  (/),  the  parting  of  chain  cable  or  moorings  {g), 
the  inefficiency  of  the  tug  (h),  improper  trim  such  as  to 
render  her  unmanageable  and  dangerous,  may  be  held  to 
be  caused  by  the  negligence  of  her  owners  in  permitting 
her  to  be  navigated  in  a  condition  dangerous  to  other 
ships.  In  such  cases  it  is,  of  course,  open  to  the  owners  to 
show  that  the  defect  in  the  gear  was  latent  (»),  or  that  they 


Defectiye 
equipment. 


(<;)  See  The  Hector,  8  P.  D.  218, 
222. 

(d)  See  Spaight  y.  Tedeastle,  6 
App.  Gas.  217,  and  observations  of 
Lord  Blackburn  (p.  223)  on  I%e 
Bnergy,  L.  B.  3  A.  &  E.  48 ;  see 
also  Dudman  t.  Dublin  Fort  and 
Docks  Board,  Lr.  Bep.  7  0.  L.  518. 

le)  The  Energy,  supra, 

(/)  The  Virgo,  3  Asp.  Mar.  Law 
Gas.  286 ;  The  Warkworth,  0  P.  D. 
20 ;  The  Livia,  1  Asp.  Har.  Law 
Gas.  204 ;  The  Peru,  1  Pritoh.  Ad. 


Dig.  Sided.  1412  ;  TheM.  M.  Caleb, 
lOBlatohf.467.  See  siao  The  Euro- 
pean,  10  P.  D.  99,  steam  steering 
gear  **  taking  charge.'' 

{g)  See  The  WiUiam  Lindsay,  L. 
R.  6  P.  C.  338. 

{h)  The  Ocean  Wave,  Marshall  v. 
Moran,  L.  R.  3  P.  C.  206;  The 
Delgie,  2  P.  D.  67,  note;  The  Julia, 
Lush.  224. 

(i)  The  Virgo,  3  Asp.  Mar.  Law 
Gas.  286. 
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took  Teasonable  care  to  send  the  ship  to  sea  in  a  safe  and 
effid^t  state  {k) ;  and  if  they  satisfy  the  Court  that  such 
was  the  case  they  will  not  be  liable. 

If  a  ship  is  by  her  own  fault  disabled  or  unmanageable,  Ship  disabled 
and  a  collision  occurs  in  consequence,  the  question  arises  ^n^aible 
whether  she  is  to  be  held  in  fault  for  the  collision ;  in  ^7  J^«'  ^^^ 
other  words,  whether  her  original  negligence  is  negligence 
contributing  to  the  collision.  The  cases  upon  the  point 
are  conflicting.  Where  a  ship  by  her  own  negligence  got 
ashore,  and  in  coming  off  unavoidably  did  damage,  it  was 
held  that  her  owners  were  liable  (/).  So  where  a  vessel 
having  lost  her  lights  in  a  collision  with  one  ship  was 
afterwards  in  collision  with  another  ship,  it  appears  to 
have  been  the  opinion  of  the  Court  that,  if  the  first  collision 
was  caused  by  her  own  fault  and  the  second  collision  was 
caused  by  the  absence  of  proper  lights,  she  must  be  held 
to  be  in  fault  for  the  second  collision  (m).  On  the  other 
hand,  where  a  vessel  was  sunk  in  the  Thames  in  a  collision 
caused  by  her  own  negligence,  and  another  vessel  six  hours 
afterwards  struck  on  the  wreck  and  was  injured,  it  was 
held  by  the  Court  of  Appeal,  in  the  absence  of  proof  of 
negligence  subsequent  to  the  first  collision,  that  her  owners 
were  not  liable  for  the  second  collision.  "  It  seems  clear 
to  me,"  said  Brett,  L.J.,  "that  no  greater  liability  can 
exist  against  the  defendants  than  if  their  steamship  had 
sunk  without  negligence"  («).  There  is  no  doubt  that  both 
in  the  case  of  a  ship  disabled,  and  a  ship  sunk,  whether  by 
her  own  previous  negligence  or  not,  special  and  additional 
care  and  precautions  are  required  on  the  part  of  those  in 
charge  to  avoid  doing  injury  to  other  ships  (o).    But  that 

(k)  Mqfatt  T.  Sat^man,  L.  B.  3  such  as  to  render  a  deoision  npon 

P.  C.  115.  the  point  mmeoessary. 

(i)  Zonia  Bailiff  JuraU  ofBomney  (»)  The  Douglas,  7 1*.  D.  151, 160. 

Mmnh  t.  Cbrporatum  of  the  Trinitf/  In  this  case  Lords  Bailiff  Jurats  of 

Bouae^  L.  B.  5  Ex.  204 ;  iHd,  7  Ex.  Bomney  Marsh  v.  Corporation  of  the 

247.  Triniti^  Souse  does  not  appear  to 

(jr)  7%e  Kjohenhavny  2  Asp.  Mar.  have  been  cited. 
Law  Caa.  213.     The  facts  were         (o)  See  Seccombe  y.  JToody  2  Moo. 
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NEOLIGEKCE. 


Three  or  more 
ships  impli- 
cated. 


a  ship  sunk  or  disabled  in  a  collision  oaused  by  her  own 
negligence  should  afterwards,  and  without  having  been 
guilty  of  any  further  negligence,  be  held  liable  for  a  sub^ 
sequent  and  distinct  collision,  would  seem  to  be  contrary 
to  the  principle,  above  stated,  that  a  wrongdoer  is  liable 
only  for  the  reasonable  consequences  of  his  negligence  (jt?); 

It  may  happen  that  two  or  more  collisions  are  so  imme- 
diately and  directly  the  result  of  one  negligent  act  that 
the  wrongdoer  will  be  liable  for  the  damage  done  in  each 
collision,  though  after  the  first  collision  the  others  were 
inevitable,  and  though,  but  for  the  first  collision,  the 
others  would  not  have  happened  (q).  Thus  a  ship  by  her 
own  negligence  adrift  in  a  crowded  dock  or  harbour  would, 
it  is  submitted,  be  liable  for  all  the  damage  done  by  her  in 
successive  collisions  with  other  craft  before  she  was  brought 
up  and  secured.  In  such  a  case  it  would  be  immaterial 
that,  after  the  first  collision,  the  others  were  inevitable, 
or  that,  but  for  the  first  collision,  the  others  would  not  have 
happened.  The  reasonable  consequence  of  sending  a  ship 
adrift  under  such  circumstances  is  that  she  will  strike  and 
injure  other  craft  to  leeward. 

If  a  collision  occurs  between  two  ships,  A.  and  B.,  by 
the  fault  of  one  of  them,  and  A.  or  B.,  or  both  A.  and  B., 
whilst  in  collision,  or  in  consequence  of  the  collision,  drive 
against  and  injure  a  third  ship,  C,  C.  can  recover  against 
the  ship  in  fault  for  the  first  collision.  But  the  ship  that 
fouls  her  is  not  liable  unless  she  was  in  fault  either  for  the 
first  or  the  second  collision  (r).     If  two  ships,  A.  and  B., 


&  Roh.  290;  JSroicn  v.  Mallet,  5 
C.  B.  699 ;  White  v.  Crisp,  10  Ex. 
312  ;  Kidson  v.  M' Arthur,  6  Sess. 
Cos.  4th  Ser.  (Ronnie),  936 ;  The 
Douffias,  ubi  supra.  See  further 
as  to  the  duty  of  those  in  charge  of 
Btinken  ships,  infra,  pp.  96,  361. 

(p)  In  Dudgeon  v.  Fembroke,  L. 
B.  9  Q.  B.  581  (an  insarance  case), 
where  a  vessel  went  ashore  partly 
because  she  leaked  and  became 
waterlogged    and   unmanageable, 


and  partly  from  stress  of  weather, 
it  was  held  that  the  cause  of  her 
loss  was  perils  of  the  sea,  and  not 
unseaworthiness. 

{q)  Such  a  case  occurred  in  The 
Creadon,  5  Asp.  M.  C.  585,  which 
came  before  the  Court  on  limitation 
of  liability. 

(r)  The  Venus,  1  Pritoh.  Ad.  Dig. 
3rd  ed.  1678 ;  S.C.  nom.  The  Lyra 
and  The  Venus,  2  Mar.  Law  Gas. 
O.  S.  Dig.  522 ;  Thembemia,  i  Jnr. 
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fore  both  in  fault  for  a  collision  between  one  of  them  and 
a  third  ship,  C,  C.  can  proceed  in  Admiralty  against 
either  A.  or  B.,  or  she  can  proceed  against  both  of  them. 
It  seems  that  she  can  recover  the  whole  of  her  loss  against 
one  of  them  (s).  If  C.  is  in  tow  of  A.  or  B.  the  case  is 
different;  for  the  ship  in  tow  is  generally  responsible  for 
the  fault  of  her  tug  {i). 

Where  by  the  negligent  navigation  of  one  ship  a  colli-  Damage,  bat 
sion  occurs  between  two  others,  or  another  ship  is  damaged,  '^^  "*^^°- 
either  by  collision  or  in  any  other  way,  the  owners  of  the 
ship  in  fault  are  liable  at  law,  and  the  ship,  it  seems,  is 
liable  in  Admiralty  {u).  Thus,  a  steamship  that  sank 
another  craft  by  the  swell  raised  by  her  excessive  speed 
was  held  liable  {z).  Where,  in  order  to  avoid  a  collision 
with  A.,  made  imminent  by  A.'s  fault,  a  tug,  B.,  was  com- 
pelled to  cast  oS  her  tow,  C,  and  C.  went  ashore,  it  was 
held  that  C.  could  recover  against  A.  (y).  In  order  to 
avoid  A.  lying  ashore  in  a  fairway  without  a  light,  B.  was 
obliged  to  put  herself  ashore ;  it  was  held  that  B.  could 
recover  against  A.  (2).  The  value  of  an  anchor  and  chain 
slipped  to  avoid  collision,  made  imminent  by  the  other 
ship's  fault,  has  been  recovered  in  Admiralty  (in  America) 
and  at  law  (a). 

In  The  Seatan  (b)  two  steamships  were  proceeding  on  Alteration  of 


N.  S.  1244 ;    Ths  Sisters,  1  P.  D. 
117;  Ths  Moxey,  Abbot,  73. 

(«)  The  Venus,  ubi  supra.  In  The 
Miiartf  Lnah.  388,  the  owners  of 
cargo  on  board  one  of  two  ships, 
both  of  which  were  in  fault,  re- 
eorered  only  half  their  loss  against 
the  other  Khip.  In  The  Bemina,  12 
P.  D.  58 ;  13  App.  Cas.  1,  this 
point  was  left  open.  As  to  the 
uabilitj  of  joint  wrongdoers  at 
kw,  see  p.  103. 

(<)  See  below,  Ch.  VIII. 

\u)  The  WhsaUheaJ,  2  Har.  Law 
Cbs.  O.  S.  292  ;  The  Industrie,  L. 
K  3  A.  &  £.  303  ;  The  Energy,  L. 
R.  3  A.  &  E.  48  ;  The  Sisters,  1  P. 


D.  117;  Zuxford  v,  large,  6  C.  & 
P.  421 ;  The  Niobe,  13  P.  D.  65 
(the  action  appears  to  have  been  in 
rem). 

{x)  The  Batavier,  1  Sp.  E.  &  A. 
378  ;  9  Moo.  P.  C.  C.  286 ;  Lux- 
ford  V.  Large,  ubi  supra, 

(y)  The  Wheatsheaf,  ubi  supra, 
(z)  The  Industrie,  ubi  supra, 
(a)  The  Ferkins,  2  Mar.  Law 
Cas.  O.  S.  Dig.  648 ;  Majoribanks 
Y,  Boyd,  Times,  11th  Dec.  1823, 
The  Almora*s  cable  fouled  The 
AstelVs  when  getting  under  way 
in  the  Hooghly,  and  The  Astell 
slipped. 

{b)  9  P.  D.  1. 
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oourae  oausing  parallel  oouTses,  one  on  the  quarter  of  the  other  and  over- 

^J]!^^  taking  her.     The  stemmost  ship  altered  her  course,  when 

three  miles  off  the  ship  ahead,  so  as  to  make  her  course 

converge  with  that  of  the  other  and  bring  about  risk  of 

collision.     After  this  she  never  altered  her  course,  and 

struck  the  ship  ahead.     The  leading  ship  appears  either  to 

have  done  nothing  until  she  was  struck,  or  to  have  taken 

a  course  which  was  clearly  wrong.     The  overtaking  ship 

was  held  solely  in  fault  (c). 

Whether  In  common  law  actions  juries  have  sometimes  been  per- 

Ihe  pSntiff  is  niitted  to  take  a  so-called  "  equitable  "  view  of  the  circum- 

to  be  taken      stances  of  the  C6use  ;  and,  where  there  have  been  faults  on 

in  estimating   both  sidcs,  to  award  a  smaller  sum  for  damages  than  they 

^*°^*^*'         would  have  awarded  had  there  been  no  fault  on  the  part  of 

the  plaintiff.    Thus,  in  Raisin  v.  Mitchell  {d),  the  owner  of 

a  brig  that  had  been  in  collision  with  a  sloop  was  sued  by 

the  owner  of  the  latter,  the  claim  being  for  500/.  damages. 

There  does  not  appear  to  have  been  any  dispute  as  to  the 

amount  of  the  loss,  but  the  jury  found  a  verdict  for  the 

plaintiff,  with  damages  250/.     In  answer  to  a  question 

from  the  judge  (Tindal,  C.  J.),  how  they  had  made  up 

their  verdict,  the  foreman  said  that  there  had  been  faults 

on  both  sides.     The  defendant  contended  that  this  was 

in  effect  a  verdict  in  his  favour ;   but  it  was   upheld 

as  a  verdict  in  favour  of  the  plaintiff  for  the  smaller 

sum,  250/. 

This,  and  another  (e)  common  law  case  to  the  same  effect, 
cannot  be  treated  as  authorities  for  the  proposition  that 
negligence  of  the  plaintiff  which  did  not  either  wholly  or 
in  part  cause  the  loss  is  material  upon  the  question  of 


(e)  Qti.  whether  in  this  case  the 
leading  ship  was  not  also  in  fault. 
It  would  seem  that,  with  ordinary 
care,  she  oould  have  avoided  the 
consequences  of  the  defendants' 
negligence.   See  mpra,  pp.  18 — 23. 

(d)  9  C.  &  P.  613. 

{e)  Smith  y.  JDohaon^  8  Scott,  K. 


R.  336  ;  3  Man.  &  G.  59  (infra). 
The  latter  report  does  not  ag^ 
with  the  former  as  to  the  reasons 
given  by  the  jury  for  their  verdict. 
See  some  remarks  of  Sir  J.  Patte- 
son  on  this  case  in  Nttherlandt 
Steamboat  Co,  v.  StyUi^  9  Moo.  P. 
C.  286,  297. 
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damages.      Is  is  wholly  immaterial,  and  the  rale  is  so 
stated  by  Pollock,  C.  B.,  in  Greenland  v.  Chaplin  (/). 

Again,  in  an  action  to  recover  damages  for  the  sinking 
of  a  loaded  barge,  it  appeared  that  two  steamships  had 
passed  the  barge  shortly  before  she  sank,  and  that  she  was 
sank  by  the  swell  raLsed  by  one  or  both  of  them.  The 
steamship  that  passed  first  was  the  larger  of  the  two,  and 
raised  the  greater  swell;  the  second  belonged  to  the 
defendants.  The  loss  on  the  barge  and  her  cargo  was  80/. 
The  jniy  fonnd  a  verdict  for  the  plaintiff,  damages  20/., 
with  the  remark  that  they  did  not  think  the  blame  was 
attributable  to  the  defendants  alone,  and  that  the  barge 
was  improperly  loaded.  A  motion  to  enter  the  verdict  for 
the  defendants  was  dismissed.  Erskine,  J.,  after  remarking 
that,  aKhoQgh  the  swell  of  the  defendants'  steamship  pro- 
bably woidd  not,  but  for  the  swell  of  the  other  steamship, 
have  caused  the  damage,  yet  strictly  the  defendants  were 
liable  for  the  whole  damage,  added :  "  The  jury,  however, 
taking  an  equitable  view  of  the  facts,  evidently  thought  it 
not  fair  to  make  the  defendants  pay  for  an  injury  which 
was  only  in  part  attributable  to  them ; "  and  he  appears 
to  have  oonfiidered  that  the  jury  were  not  wrong  in  giving 
a  smaller  sum  for  damages  than  the  proved  amount  of  the 

Closely  connected  with  the  question,  whether  a  specific  What  can  be 
act  of  negligence  caused  the  loss,  is  the  question,  whether  adages.  "* 
a  partionlar  item  of  loss  can  be  recovered  as  damages  caused 
by  the  negligent  act.  The  same  principle  applies  in  either 
ease — ^that  the  wrongdoer  is  liable  for  all  the  reasonable 
oonsequences  of  his  negligence.  The  cases  connected  with 
the  question  as  to  the  quantum  of  damages  will  be  oon- 
adexed  in  a  subsequent  chapter  (A). 

Where,  as  has  sometimes  happened,  one  ship  is  wilfully  Wilful  injoiy 
and  maliciously  (i)  driven  against  another,  the  wrongdoer  *®  *  ^^' 


ii 


)  6  Ex.  243.  (A)  Infra,  p.  110. 

)  See  note  («),  aupra,  (i)  For  an  instance  of  such  a  case 
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NEOLIGENCE. 


Proof  of 
negligenoe. 


Burden  of 
proof. 


would  probably  be  held  liable  for  the  entire  loss,  notwith- 
standing negligence  in  the  other  ship  in  not  avoiding  the 
eoUision. 

To  enable  the  plaintiff  in  a  collision  action  to  recover 
damages,  he  must  prove  affirmatively  that  his  loss  was 
caused  by  the  negligence  of  the  defendant  or  of  some 
person  for  whose  acts  he  is  liable.  The  general  rule  was 
thus  stated  by  Lord  Wensleydale  (») :  "  The  party  seeking 
to  recover  compensation  for  damage  must  make  out  that 
the  party  against  whom  he  complains  was  in  the  wrong. 
The  burden  of  proof  is  clearly  upon  him,  and  he  must 
show  that  the  loss  is  to  be  attributed  to  the  negligence  of 
the  opposite  party.  If  at  the  end  he  leaves  the  case  in 
even  scales,  and  does  not  satisfy  the  Court  that  it  was 
occasioned  by  the  negligence  or  default  of  the  other  party, 
he  cannot  succeed."  So  in  the  case  then  before  the  Court, 
it  being  proved  that  the  plaintiff  ship  had  no  light,  the 
inference  was  that,  but  for  the  absence  of  the  light,  the 
collision  probably  would  not  have  occurred,  and  the  plaintiff 
failed  to  recover  (A). 

The  plaintiff  must  therefore  make  out  at  least  a  primA 
facie  case.  The  burden  of  proof  lies  on  him  so  far  (/). 
But  it  does  not  follow  that  it  lies  on  him  throughout  the 
whole  case.  Having  made  out  a  primA  facie  case  of  negli- 
gence on  the  part  of  the  defendant,  the  burden  of  proof  is 
shifted,  and  the  defendant  will  be  liable  unless  he  proves 
that  his  negligence  in  no  way  contributed  to  the  loss  (m). 


see  L.  R.  ;i  A.  &  E.  64 ;  The  Ida, 
liush.  6. 

(t)  ^QQ  Morgan  v.  Sim^  The  London^ 
11  Moo.  P.  C.  C.  307,  312.  See 
Sarris  v.  Andemoriy  14  C.  B.  N.  8. 
499,  for  a  case  where  the  plaintiff 
failed  throtigh  absence  of  such 
proof ;  and  cp.  Wakelin  t.  L,  and 
S.  IF.  Hail.  Co.,  12  App.  Caa.  41. 

ik)  In  TheFenham.h.  R.  8  P.  C. 
212,  a  similar  presumption  arose. 
See  the  remarks  of  Lord  Blackburn 
on  this  case,  Cayzer  v.  Carron  Co., 


9  App.  Cas.  873,  882. 

(/)  The  Bolina,  3  Not.  of  Cas. 
208,  210 ;  The  Camm,  1  Sp.  E.  & 
A.  91 ;  The  London,  11  Moo.  P.  C. 
C.  307  ;  The  Marpesia,  L.  R.  4  P. 
0.  212;  The  Benmore,  L.  R.  4  A, 
&  E.  132  ;  The  Abraham,  28  L.  T. 
N.  S.  776  ;  The  Albert  JEdicard,  44 
L.  J.  Ad.  49. 

(tn)  The  Zigo,  2  Hagr.  Ad.  366, 
360  ;  The  Sisters,  1  P.  D.  117  ;  The 
City  of  Antwerp  and  The  Friedrieh, 
L.  R.  2  P.  C.  25  ;  Cayzer  v.  Catron 
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^^  Where  certain  infereneeB  of  fact  have  been  established 
hj  numerous  cases,  they  become  to  a  great  extent  very 
nearly  of  the  same  authority  as  if  they  were  propositions 
of  law  "  («).  This  is  notably  the  case  in  collision  actions. 
In  the  not  infrequent  case  of  a  collision  Between  a  ship 
under  way  and  another  at  anchor,  provided  there  was  no 
negligence  of  the  latter  in  respect  of  her  lights  or  place  of 
anchoring,  the  burden  (o)  is  upon  the  other  ship  to  show 
that  she  was  not  in  fault  (p).  When  a  vessel  under  steam 
runs  down  a  ship  at  her  moorings  in  broad  daylight,  that 
fact  is  by  itself  primd  facie  evidence  of  fault  {q).  And  the 
rule  seems  to  be  the  same  in  the  case  of  a  fishing  boat  fast 
to  her  nets  (r),  a  ship  in  stays,  hove  to  («),  or  otherwise  not 
under  command,  and,  without  negligence  on  her  own  part, 
unable  to  keep  out  of  the  way.  It  has  been  pointed  out 
in  America  by  the  Supreme  Court  that  a  ship  in  tow  in 
collision  with  another  tow  is  in  a  wholly  different  position, 
as  regards  the  burden  of  proof  of  negligence  in  one  or  both 
tugs,  from  that  of  a  ship  at  anchor  sidng  another  under 
way  (t). 

Where  two  ships  are  approaching  each  other  so  as  to  TVTiereone 
involve  risk  of  collision,  the  law  (w)  usually  requires  one  of  requbed  to  ^ 

keep  out  of 


the  way. 


Co.{The3fargaret),9A^p.Ca.B.S7Z.  of  Peking,   14  App.  Cas.   40,   43. 

See  Daniel  v.  Metropolitan  Railway,  See  also  Reg.  v.   Cavendish,  I.  R. 

L.  R,  3  C.  P.  216  ;  ibid.  591,  as  to  8  C.  L.  178,  where  a  cabdriver  was 

what  is  sufficient  eyidence  of  negli-  convicted  of  manslaughter  for  mn- 

geooe ;  S.  C.  ibid.  5  H.  L.  45.  ning  over  a  woman  without  farther 

(n)  Per  Mellish,  L.J.,  L.  R.   9  proof  of  negligence. 
Ch,  713  (with  reference  ix>  proof  of  (r)  The  Columbia,   1  Pritch.  Ad. 

damage  in  actions  to  restrain  nui-  Dig'.,   ed.    1887,   239 ;     The    Two 

nnces).  Sisters,  ibid.  248  ;  The  Bottle  Imp, 

ip)  See  The  Indue,  12  P.  D.  46,  28  L.  T.  N.  S.  286. 
u  to  how  this  burden  may  be  dis-  (s)  The  Eleanor  and  The  Alma, 

charged.  ,  2  Mar.  Law  Cas.  0.  S.  240.     But 

{p)  The  Bothnia,  Lush.  52  ;  The  see  The  London,  6  Not.  of  Gas.  29  ; 

TtUgtaphj    Valentine  t.    Clough,  1  The  Rosalie,  5  P.  D.  245,  in  both  of 

Bp.  £.  Sc  A.  427 ;  The  Otter,  L.  B.  which  cases  the  ships  hoye-to  were 

i  A.k  E.  203  ;  The  Annot  Lyle,  held  to  be  in  fault. 
U  P.  D.  1 14  ;  T%e  Beaver,  2  Bened.  (0  The  L.  P.  Dayton,  1 3  Dav.  337. 

118,  and  The  Baltic,  ibid.  452,  are  (u)  See  the  Regulations  for  Pre- 

Amieriean  cases  to  the  same  effect.  Tenting  Collisions  at  Sea,  Arts.  14, 

[q]  Per  Lord  Watson,   The  City  16, 17,  20,  22,  infra. 
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^^■^ 


Whether  not 
hearing  a  fog- 
horn raises  a 
presumption 
of  neghgence. 


them  to  keep  out  of  the  way  and  the  other  to  keep  her 
\  course.  If  a  collision  occurs  between  two  such  ships  there 
jBf  it  is  submitted,  no  presumption  that  the  ship  required 
to  keep  out  of  the  way  is  in  fault  («?) ;  for  the  duty  of  the 
other  ship  to  keep  her  course  is  no  less  stringent  than  that 
of  the  former  ship,  and  until  she  proves  that  she  did  keep 
her  course  the  fact  of  the  collision  is  no  evidence  of  negli- 
gence in  the  ship  required  to  keep  out  of  the  way.  But 
upon  such  proof  being  given,  a  presumption  of  fault  in 
the  ship  required  to  keep  out  of  the  way  arises,  and  unless 
she  proves  circumstances  rebutting  this  presumption  she 
will  be  held  in  fault  without  proof  of  any  specific  act  of 
negligence  on  her  part  {x). 

Though  in  clear  weather,  and  under  ordinary  circum- 
stances, the  presumption  is  that  a  steamship  is  able  to  keep 
out  of  the  way  of  a  sailing  ship,  it  may  happen  that  by  no 
fault  of  her  own  she  is  not  able  to  do  so.  In  such  a  case 
no  presumption  of  negligence  on  the  part  of  the  steamship 
will  arise.  In  a  fog,  for  example,  a  sailing-ship  has  no 
right  to  rely  upon  an  approaching  steamship,  which  she 
cannot  see,  being  able  to  keep  out  of  her  way.  It  is  the 
duty  of  the  sailing-ship,  under  such  circumstances,  to  be  in 
readiness  to  act  herself ;  and,  if  she  simply  stands  on  her 
course  and  does  nothing  until  the  collision  occurs,  she  may 
be  held  in  fault  (y). 

The  question  often  arises  whether  credible  evidence  from 
people  on  board  a  ship.  A.,  that  they  were  listening  but 


I 


(v)  See  per  Westbnry,  C,  The 
City  of  Antwerp,  L.  R.  2  P.  0.  26  ; 
{nfra^  p.  431, 

{x)  See  the  following  American 
cases  :—The  Carroll,  8  Wall.  302, 
304 ;  The  Scotia,  14  Wall.  170,  181  ; 
New  York,  ^.  Mail  Co.  v.  Rumhall, 
21  How.  372,  385.  The  French 
Courts  adopt  highly  artificial  pre- 
sumptions as  to  which  ship  is  in 
fault:  see  Les  Codes  Annot6es 
(Sirey  et  GUbert),  Art.  407,  0.  C. 


By  the  German  and  Dutch  Codes, 
if  a  ship  sinks  after  collision  before 
reaching  port,  the  presumption  is 
that  she  was  lost  by  the  collision : 
see  German  Comm.  Code,  Art.  739 ; 
Comm.  Code  of  Holland,  Art.  539. 
By  the  Maritime  Code  of  Riga,  the 
presumption  was  against  a  ship 
without  a  light :  4  Black  Book  of 
the  Admiralty  (Sir  T.  Twiss's  ed.), 
373,  note. 

(y)  See  TA^ZcwfoA:,  9  P.D.  114,118. 
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heard  no  fog-hom  or  whistle  from  ship  B.,  which  was  in 
fact  in  the  neighbourhood  of  A.  for  some  minates,  and 
sabfiequently  came  into  collision  with  her,  amounts  to 
proof  that  no  horn  or  whistle  was  sounded  on  board  B. 
Such  eyidence  frequently  has  to  be  weighed  against 
equally  credible  evidence  from  B.,  that  the  horn  or 
whistle  was  properly  sounded  on  board  B.  The  atmo- 
spheric conditions  under  which  sounds  are  readily  trans- 
mitted are  peculiar;  the  attention  of  scientific  men  has 
been  directed  to  the  subject  only  in  recent  years,  and 
the  subject  is  at  present  imperfectly  understood  (2). 
The  Courts  are  therefore  unwilling  to  hold  that  negli- 
gence is  necessarily  to  be  inferred  from  the  not  hearing  a 
iog-signal  which  is  proved  to  have  been  sounded  in  the 
vicinity.  It  has  recently  been  held  that  in  such  a  case  as 
that  above  suggested  the  evidence  from  both  ships  may  be 
tme,  and  that  whilst,  on  the  one  hand,  the  evidence  of  A. 
will  not  necessarily  prove  that  proper  signals  were  not 
made  by  B.,  the  evidence  from  B.  vrill  not  prove  that  those 
on  board  A.  were  negligent  in  not  hearing  them  (a). 

A  ship  is  not  one  of  those  things  dangerous  in  them-  Befeotivesbip 
selv^,  which  entail  upon  their  owners  the  responsibility  of  ^'  ®q^P™eiit' 


(2)  ProfeesorTyndaUO*  Sound," 
Ixmdon :  Long^anB,  Green  &  Co., 
1883)  baa  airiTed  at  the  following 
ooncfiuiQnB,  baaed  upon  elaborate 
experiments  at  aea  and  on  shore  in 
the  neighbourhood  of  the  fog-syren 
at  the  South  Foreland:— (1)  that 
the  condition  most  unfavourable  for 
the  tnuamiBflion  of  sound  is  *  *  water 
in  aYaporonfi  form  mingled  with 
the  air,  so  as  to  render  it  turbid  and 
fliocculent.  This  acoustic  turbidity 
aftoi  oocurs  in  days  of  surprising 
optical  transparency."  (2)  **The 
lir  associated  with  fog  is  as  a  gene- 
lal  nde  highly  homogeneous  and 
favouraUe  to  the  trannmission  of 
sound."  (3)  Kain,  hail,  snow,  fog, 
have  no  sensible  power  to  obstruct 
aonnd.  (4)  The  sound  range  (of 
the  syren)  on  a  calm  day  varies  from 


two«and-a-half  to  sixteen-and-a- 
half  miles.  Some  notes  taken  from 
Professor  Tyndall's  report  on  his 
experiments  will  be  found  in  the 
Naut.  Mag.  for  1874,  pp.  449,  seq. 
Sir  J.  Douglas,  in  his  evidence  be- 
fore the  committee  on  electrical 
communication  between  lightships 
and  the  shore,  1887,  states  that  the 
most  powerful  syren  under  certain 
conditions  is  not  reliable  beyond 
one  mile ;  and  that  hot  sun  is  bad 
for  sound.  He  also  states — a  fact 
often  doubted  in  Court — that  he 
can  tell  within  two  degrees  the  di- 
rection from  which  a  fog  signal  at 
sea  comes. 

(a)  beeper  Sir  J.  Hannen  in  Ths 
Elynaf  4  Asp.  Mar.  Law  Gas.  640 ; 
The  Zadok,  9  P.  D.  114,  118. 
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insuring  safety  (i).  But  the  law  casts  upon  the  ship- 
owner the  duty  of  using  reasonahle  care  to  ensure  that  his 
ship,  when  she  sails  and  while  she  is  under  way,  is  in  a 
condition  in  which  she  may  be  navigated  with  safety  to 
other  ships.  If  she  damages  another  ship  in  consequence 
of  the  giving  way  or  ineflBciency  of  her  gear  or  equipment, 
B,  pritnA  fade  case  of  negligence  arises.  The  presumption 
of  negligence  may,  however,  be  rebutted  by  showing  that 
the  defect  was  latent,  that  reasonable  care  was  in  fact  used 
to  put  and  keep  her  in  good  condition,  or  that  the  giving 
way  of  the  gear  was  due  to  stress  of  weather  or  other 
unavoidable  cause  {c). 

In  these  cases  the  principle  of  Scott  v.  London  and  St. 
Katherine^s  Dock  Co,  (d)  applies.  It  was  there  held  that 
"  where  the  thing"  (goods  suspended  over  the  pavement, 
which  fell  and  injured  the  plaintiff)  "  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from 
want  of  care.''  In  Moffatt  v.  Bateman  (e),  it  was  held  that 
the  principle  of  Scott  v.  London  and  St,  Katherine^s  Dock 
Co,  did  not  enable  a  person,  who  was  injured  by  being 
thrown  out  of  a  vehicle,  to  recover  damages  without  affir- 
mative proof  of  negligence  on  the  part  of  the  defendant. 
"  There  is  nothing  more  usual  than  for  accidents  to  happen 


(4)  Infra,  p.  72. 

(e)  Seep.  11,  above. 

(d)  3  H.  &  G.  696;  Byrne  v. 
BoodU,  2  H.  &  0.  722^*  33  L.  J. 
Ex.  1 3.  Of  the  former  case  Willes, 
J.,  8aid(L.  R.  2  C.  P.  11):  "There 
the  defendants  had  in  their  posses- 
sion, and  under  their  control,  some- 
thing which  was  dangerous  unless 
reasonable  precautions  were  taken 
to  prevent  injury  to  third  persons." 
It  would  seem  that  these  remarks 
apply  to  the  owners  of  ships. 


{e)  L.  R.  3  P.  C.  116 ;  Jfofutmi 
V.  DouffUu,  6  Q.  B.  D.  146,  is  a 
very  similar  case.  The  question 
as  to  what  is  primd  faexe  proof  of 
negligence  was  much  discussed  in 
that  case,  and  also  in  Kearney  v. 
Londony  Brighton  and  South  Coast 
Bail.  Co.,  L.  R.  6  Q.  B.  411 ;  t^.  6 
Q.  B.  769 ;  39  L.  J.  Q.  B.  200 ;  t^. 
40  Q.  B.  286 ;  Daniel  v.  Metropolis 
tan  Bail,  Co.,  L.  R.  3  G.  P.  216 ;  ib. 
691 ;  ib.  5  H.  L.  46. 
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in  driyiDg  without  any  want  of  care  or  skill  on  the  part  of 
the  driver";  and  therefore  no  primA  facie  presumption  of 
negligence  having  been  raised  (this  was  the  opinion  of 
the  Privy  Council),  it  was  held  that  affirmative  evidence 
of  negligence  was  necessary.  In  this  case  the  kingbolt  of 
the  carriage,  being  defective,  had  broken,  whereupon  the 
horses  bolted,  and  the  plaintiff  was  thrown  out.  It  was 
proved  that  the  carriage  was  examined  by  a  blacksmith 
every  three  months ;  and  that  the  defendant,  the  owner, 
had  not  himself  examined  it  before  starting  on  the  day  of 
the  accident.  It  was  held  that  there  was  no  negligence 
on  the  part  of  the  owner  in  this  respect. 

A  vessel  under  way  in  the  daytime,  or  on  a  clear  night,  CoHiaon  be- 
which  runs  into  another  at  anchor  or  stationary  in  the  ^dfirway^ 
watfflr  is  primd  facie  in  fault.      And  although  a  ship  is  ^^^  another 

It..  .  1  .1  •        •    i     1     '    ftt  anchor. 

mngnt  up  in  an  miproper  place,  another  runnmg  mto  her 
may  be  held  in  fault.  "  It  is  the  bounden  duty  of  a  vessel 
under  way,  whether  the  vessel  at  anchor  be  properly  or 
improperly  anchored,  to  avoid,  if  it  be  possible,  with  safety 
to  herself,  any  collision  whatever"  (/). 

In  The  Indus  (^),  a  case  of  collision  between  a  steamship 
under  way  and  a  lightship,  the  only  evidence  on  behaU  of 
the  lightship  being  that  the  collision  happened  without 
negUgenoe  on  her  part,  it  was  suggested  on  behalf  of  the 
steamship  that  that  evidence  was  consistent,  inter  alia^  with 
a  case  of  inevitable  accident,  and  that  the  collision  might 
have  been  caused  by  her  steam-steering  gear  failing  to  act ; 
but,  in  the  absence  of  evidence  that  this  actually  occurred, 
it  was  held  by  the  Court  of  Appeal  that  there  was  a  primd 
fade  case  of  negligence  against  the  steamship  which  had 
not  been  displaced,  and  accordingly  that  she  was  in  fault. 

Even  if  a  ship  is  brought  up  in  the  fairway  of  a  public 
navigable  channel,  so  as  to  create  a  nuisance,  a  vessel  which 

(/)  F§r  Dr.  Liuhington  m  The  Y.Le  Nwe,  2  Shaw's  (Sootch)  App. 

iataner,  2  W.  Bob.  407 ;  The  Dura,  Gas.  395. 

1  Pritch.  Ad.  Dig.  3rd  ed.  289 ;  The  (^)  12  P.  D.  46. 
Mania  Tribotf,  2  Spragne,  17 ;  Hay 
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by  ordinary  care  oould  have  passed  clear  will  be  held  in 
fault  for  a  collifiion  with  her  (A). 

It  would  seem  that  a  vessel  being  launched  and  going 
into  collision  with  another  at  anchor  in  the  wake  of  the 
launching  ways  must  be  in  fault.  But  in  The  Cachapool  (/) , 
where  the  ship  at  anchor  had  obstinately  refused  to  be 
towed  out  of  the  way,  she  was  held  to  be  solely  to 

blame. 

Where  a  sailing  ship  was  lost  with  all  hands  in  a  colli- 
sion with  a  steamship,  the  steamship  was  held  in  fault 
upon  the  facts  stated  in  her  own  pleadings,  and  with  no 
further  proof  on  the  part  of  the  sailing  ship  than  the 
evidence  of  a  person  on  board  a  third  ship  who  had  seen 
the  sailing  ship's  lights  burning  some  time  before  the 
collision  {k). 

It  is  not  enough  to  prove  that  the  other  ship  omitted  to 
do  something  that  would  have  prevented  the  collision,  or 
that  she  did  something  vnthout  which  the  collision  would 
not  have  occurred.  It  must  be  proved  that  the  omisdon 
or  act  complained  of  was  negligent.  If  the  plaintiff  ship 
has  herself  infringed  the  Regulations,  or  has  been  guilty 
of  negligence  which  might  have  contributed  to  the  colli- 
sion, tiie  burden  is  on  her  to  show  that  the  collision  was 
not  caused  entirely  by  her  own  fault. 
BTirden  of  When  one  ship  alleges  want  of  lights  or  of  a  proper 

SS^ly*ia    1^^^  ^^*>  ^^  insufficient  moorings,  or  any  such  negligence 
theknowiedg^  on  board  the  other  as  it  is  impossible  or  difficult  for  her  to 
0^^^  ejgerson   ^^^^^  j^y  direct  evidence,  the  burden  is  on  the  latter,  as  it 
is  peculiarly  in  her  power,  to  prove  that  her  lights  were 
sufficient,  or  that  there  was  no  such  negligence  {I).     "  The 

(A)  This  seeniB  to  follow  from  highway  on  land,   see  Marri$  v. 

ihe  decision  in  Mayor,  #<;.  of  Col-  Mobba,  3  Ex.  D.  268 ;  JTilkUu  ▼. 

chetter  v.  Brooke,  7  Q.  B.  339.    As  Day,  12  Q.  B.  D.  110. 
to  the  right  to  bring  up  in  a  pnblio  (t)  7  P.  B.  217. 

navigable  channel,  see  Anonymous  {k)  The  Aleppo,  3d  L.  J.  Ad.  9. 

Case,  1  Campb.  616,  note.    As  to  (/)  The  Swanland,  2  Sp.  E.  &  A. 

^e  liability  for  damages  caused  1G7 ;    The    John    Harley  and   Th^ 

by  an  unlawful  obstruction  of  a  William  TeU,  13  L.  T.  K.  S.  413. 
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burden  of  proof  should  under  all  oircimistanoes  be  thrown 
on  thofie  who  have  a  peculiar  knowledge  of  the  subject  and 
peculiar  means  of  proving  it  which  do  not  belong  to  the 
otiier  party  "  (w). 

A  ship  that  negligently  compels  another  to  alter  her  Shipnegli- 
cx>Tirse,  and  to  go  into  collision  with  a  third  ship,  or  to  put  £J^  i^°to*" 
herself  ashore,  and  thereby  suffer  damage,  is  liable,  both  another 
at  law  and  in  Admiralty,  to  the  injured  ship,  and  also  to  wrongdoer  Ib 
the  third  ship,  if  she  suffers  loss ;    and  not  the  less  so  not  herself  in 

.  *  ,  ,  .  coUision. 

l>ecause  she  is  not  herself  in  collision  (n). 

Many  of  the  innumerable  acts  and  omissions  which  cause  Specific  acts 
ooUision  have  been  the  subject  of  decision  in  the  courts  <«  i^«gligence. 
'With  reference  to  the  question  of  negligence.  Tufringement 
of  the  Begulations  for  preventing  collisions  at  sea,  careless- 
ness, want  of  look  out,  and  disregard  of  the  practice  of 
seamen,  and  of  the  ordinary  rules  of  seamanship,  are 
amongst  the  most  frequent  instances  of  negligence  causing 
collision.  The  cases  dealing  with  specific  acts  of  negli- 
gence, both  infringement  of  the  Eegulations  for  preventing 
ooUiBions  at  sea,  and  neglect  of  the  ordinary  practice  of 
fieamen,  are  considered  in  a  subsequent  Chapter  (Chapter 
Xiy.) ;  the  cases  as  to  the  ordinary  practice  of  seamen 
being  oollected  under  Art.  24,  which  expressly  refers  to  the 
necessity  of  observing  such  rules  of  seamanship. 

(m)  Tks  Sicanland,  2  Sp.  A.  &  E.      Industrie,  L.  B.  3  A.  &  E.  303 ; 
107,  109.  The  Batavier,  1  Sp.  E.  &  A.  378 ;  9 

(if)  Tka  Sisfera,  I  P.  D.  117;  The      Moo.  P.  G.  C.  286. 
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CHAPTER  n.  / 

STATUTORY  PRESUMPTION  OF  FAULT. 

Statdtory  It  has  been  already  stated  that  xinder  certain  oiroum- 
of^luu^^  stances  an  arbitrary  rule  of  law  requires  the  courts  to  hold 
«we  o^  i^-  a  ship  in  fault  for  collision,  although  no  negligence  on  her 
the  Begula-  part  contributing  to  the  collision  is  proved.  And  it  will 
tioiifl.  '^^Q  gg^j^  below  that  this  rule  applies,  not  only  where  negli- 

gence is  not  proved,  but  where  it  did  not  exist,  and  where 
those  in  charge  of  the  ship  were,  as  regards  negligence, 
absolutely  free  from  blame.  The  circumstances  which 
bring  this  stringent,  not  to  say  harsh,  enactment  into 
operation,  are  as  follows : — ^First,  where,  on  the  part  of 
the  ship  sued,  there  has  been  an  infringement  of  any  of 
the  Statutory  Eegulations  for  Preventing  Collisions  at  Sea, 
which  might  by  possibility  have  contributed  to  the  colli- 
sion ;  and,  secondly,  where  the  ship  sued  did  not  stand  by 
to  assist  the  other  with  which  she  had  been  in  collision. 
The  decisions  upon  the  first  of  these  enactments  are  so 
much  more  numerous  and  important  than  those  illustrating 
the  second,  that  it  will  be  convenient  to  reverse  the  order 
in  which  they  occur  in  the  statute  (36  &  37  Vict.  o.  85, 
ss.  16, 17),  and  to  consider  the  section  of  the  Act  (sect.  17) 
relating  to  infringement  of  the  Regulations  before  that 
(sect.  16)  which  deals  with  failure  to  stand  by. 
36  &  37  Vict.       By  36  &  37  Vict.  c.  85,  s.  17,  it  is  enacted  as  follows  :— 

o.  S6,  B.  17. 

**  If,  in  any  case^f  collision,  it  is  proved  to  the  Court  before 
which  the  case  is  tried  that  any  of  the  Begulations  for  pre- 
venting collision  contained  in  or  made  under  the  Merchant 
Shipping  Acts,  1854  to  1873,  has  been  infringed,  the  ship  by 
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wliicli  snch  Beg^alation  has  been  infringed  shall  be  deemed 
to  be  in  &ult,  unless  it  is  shown  to  the  satisfaction  of  the 
Gomi  that  the  circamstances  of  the  case  made  departure  from 
the  Hegulation  necessary." 

To  understand  the  effect  of  this  enactment  it  will  be  Histoiyof 
necessary  to  refer  to  previous  legislation  upon  the  subject,  n^n^he*^ 
By  14  &  15  Vict.  c.  79,  s.  28,  and  afterwards  by  17  &  18  fubject  of 
Vict.  c.  104,  8.  298,  it  was  enacted,  in  effect,  that  if  a  of  stoufto^ 
collision  was  occasioned  by  the  non-observance  of  any  of  ^^^  °1 
the  rules  as  to  lights  or  navigation  contained  in  or  made 
imder  those  Acts,  the  owner  of  the  ship  by  which  the  rule 
vas  infringed  should  recover  no  damages  for  injury  to  his 
ship,  imless  it  w£ts  proved  that  the  departure  from  the  rule 
was  neoessajy  (a).     The  effect  of  these  enactments  was  to 
abrogate  the  rule  of  the  Admiralty,  that  a  wrong-doing 
yessel  shall  recover  half  her  loss  if  the  other  ship  is  also 
in  fault,  in  the  case  of  a  vessel  which  had  unnecessarily 
infringed  the  statutory  rules.     In  each  case  the  question 
had  to  be  tried  whether  the  infringement  was  negligence 
contributing  to  the  collision.     In  Tuffy,  Warman  (6)  and 
other  cases  (c)  it  was  held,  upon  the  construction  of  these 


(«}  The  sections  ran  as  follows : 
-14  &  15  Vict.  c.  79,  8.  28 :  "If 
in  any  case  of  collision  between 
tvo  or  more  vesself}  it  appear  that 
Rich  ooUision  was  occasioned  by 
the  non-obserrance  of  either  of  the 
foregoing  rules  with  respect  to  the 
pawring  of  steamcTS,  or  (the  rules 
utowipe'  lights  made  under  the 
powers  oil  the  Act)  .  .  .  *'  the 
owner  of  the  vesaBl  by  which  anv 
CBch  rule  has  been  infringed,  shall 
not  be  entitled  to  recoyer  any  re- 
oompense  whatever  for  any  damage 
BDfltained  by  such  vessel  in  such 
eoUiskm,  unlesB  it  appears  to  the 
Court  before  which  the  case  is  tried 
that  the  circuinstancee  of  the  case 
were  such  as  to  justify  a  departure 
from  the  rule,"  &c.  The  subse- 
qncnt  Act,  17  &  18  Vict.  o.  104, 
a.  298,  was  as  follows:— ** If  in 


any  case  of  collision  it  appears  to 
the  Court  before  which  the  case  is 
tried  that  such  collision  was  occa- 
sioned by  the  non-observance  of 
any  rule,  &o.  .  .  .  the  owner  of 
the  ship  by  which  such  rule  has 
been  infringed  shall  not  be  entitled 
to  recover  anv  recompense  what- 
ever for  any  damage  sustained  by 
such  ship  in  such  collision,  unless 
it  is  shown  to  the  satisfaction  of 
the  Ck>urt  that  the  circumstances 
of  the  case  made  a  departure  from 
the  rule  necessary."  Under  the 
latter  Act,  The  Juliana,  Sw.  20, 
was  decided. 

(b)  2  0.  B.  N.  S.  740 ;  6  0,  B. 
N.  8.  673. 

{e)  Morrison  v.  General  Steam 
Navigation  Co.,  8  Ex.  733 ;  TheVivid, 
10  Moo.  P.  C.  0.  472;  The  Alixcal, 
1  Sp.  96 ;    The  Telegraph,  ib,  427. 
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enaotmentSy  that  though  the  plaintiS  had  infringed  the 
Regulations,  and  by  his  negligence  had  brought  the  ships 
into  danger,  yet  if  the  defendant  could  by  reasonable  care 
have  avoided  the  collision,  the  plaintiff  could  recover. 
Where  one  ship,  A.,  was  in  fault  for  not  keeping  a  look 
out,  and  the  other,  B.,  was  in  fault  for  infringing  the 
statutory  rule,  it  was  held  that  A.  could  recover  half  her 
loss,  and  that  B.  could  recover  nothing  ((f).  But  it  was 
held  that  sect.  298  did  not  prevent  the  owner  of  cargo  on 
board  a  ship  infringing  the  statutory  rule  from  recovering 
half  his  loss  (e).  The  effect  of  these  enactments,  so  far  as 
they  abrogated  the  Admiralty  rule  of  division  of  loss,  was 
probably  not  apprehended  by  the  legislature  (/). 

The  next  alteration  in  the  law  was  made  by  25  &  26 
Vict.  c.  63,  s.  29  (g).  The  effect  of  this  enactment  was  to 
restore  the  Admiralty  rule  as  to  the  division  of  damages 
where  both  ships  are  in  fault,  and  a  vessel  guilty  of  an 
infringement  of  the  Statutory  Begulations  was  enabled  to 
recover  in  the  Admiralty  Court  (as  she  could  previously  to 
14  &  15  Vict.  c.  79)  half  her  loss  against  a  defendant 
vessel  which  was  also  iu  fault.  The  question  whether  a 
ship  which  had  infringed  a  regulation  applicable  to  the 
ease  was  guilty  of  negligence  contributing  to  the  collision 
had  still  to  be  tried  in  every  case  (A). 

The  application  of  the  doctrine  in  Tufi^  v.  Warman 
prevented  the  above  statutes  from  having  the  effect  desired 


See  alflo  The  Juliana,  Sw.  20 ;  The 
Fairy,  1  8p.  E.  &  A.  298  ;  The 
Wanafell,  1  8p.  E.  &  A.  271. 

{d)  The  Aurora,  Lash.  327. 

{e)  The  Milan,  Lash.  388. 

(/)  The  Swanland,  2  Sp.  E.  &  A. 
110. 

(^)  "If  in  any  oafie  of  oollision 
it  appears  to  tne  Court  before 
whicn  the  case  is  tried  that  such 
collision  was  occasioned  by  the  non- 
observance  of  anj  Regulation  made 
hj  or  in  pursuance  ot  this  Act,  the 
ship  by  which  such  Begxdation  has 
been  in&inged  shall  bd  deemed  to 


be  in  fault,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  a 
departure  from  the  rule  neoessaiy.*' 
The  wording  of  this  section  seems 
to  have  been  sugg^ted  by  a  passage 
in  the  judgment  of  Cockbum,  C.  J., 
in  Tujfy.  Warman,  ubi  eupra, 

{h)  Under  this  Act  the  foUowtng 
cases  were  decided:  The  Fenham, 
L.  R.  3  P.  C.  212  ;  The  Bougainvilh, 
L.  R.  6  P.  C.  316 ;  The  Faleatine,  13 
W.  R.  Ill  ;  The  Fyrue  and  ne 
Smalea,  Holt,  40 ;  The  Fennaylvania^ 
infrOf  p.  64, 
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bj  those  who  framed  them.  Attention  appears  to  have 
been  called  to  the  sabject  by  the  decision  in  The  Fenham  (t) ; 
and  36  &  37  Vict.  c.  86,  s.  17,  the  enactment  now  in  force, 
was  passed  in  consequence.  The  change  in  the  language 
of  this  enactment  was  made  with  the  following  objects : — 
First,  to  take  away  the  ratio  decidendi  in  Tuff  y.  TTai^ufn; 
secondlj,  to  render  it  unnecessary  to  have  resort  to  an 
artificial  rule  as  to  the  inference  to  be  drawn  from  evi- 
dence (k) ;  thirdly,  to  enable  the  courts  to  adjudicate  upon 
collision  cases  without  the  necessity  of  determining  upon 
conflicting  evidence  the  question  of  fact,  (often  a  nice  one,) 
whether  or  no  an  infringement  of  a  Statutory  Sregulation, 
appUcable  to  the  case,  and  that  might  by  possibility  have 
contributed  to  the  collision,  did,  in  fact,  contrihute  to  the 
collision  (/) ;  and,  lastly,  to  increase  the  stringency  of  the 
Begolations  (m).  The  statute,  therefore,  imposes  on  a 
yessel  that  has  infringed  a  Regulation  which  is  prima  facie 
applicable  to  the  case,  the  burden  of  proving,  not  only  that 
such  infringement  did  not,  but  that  it  could  not,  by  possi- 
bility, have  contributed  to  the  collision  (n),  and  it  is  the 


(»)  See  per  Lord  Blackburn  in 
Th*  Khedive,  6  App.  Cas.  876,  892; 
■nd  perhaps  by  The  Bougainville 
and  The  J.  C.  Sieveneon,  L.  B.  5 
P.  C.  316  (1872,  1873). 

{k)  Ajb  in  The  Fenham,  L.  B.  3 
P.  C.  212.  Theae  two  reasons  for 
the  alteration  in  the  law  are  given 
hy  Lord  Blackburn  in  The  Khedive, 
5  App.  Caf«.  893. 

(/)  TheFannifM.  Carvill,  13  App. 
Ck.  4dd,  note ;  2  Asp.  Mar.  Law 
Gas.  665  ;  in  Court  below,  ib.  478 ; 
L.  B.  4  A.  &  K  417,  422 ;  cited  hy 
Lord  Blackburn  in  The  Khedive,  6 
App.  Caa.  876,  893 ;  approTed  and 
followed  by  the  Privy  Council  in 
The  Lapwing,  7  App.  Qu.  512 ;  The 
Eibemia,  2  Asp.  Har.  Law  Cas. 
454. 

(«•)  Per  Lord  Watson,  The  Khe- 
Use,  5  App.  Gas.  876,  901. 

(n)  In.  Canada  tbeoourse  of  legis- 
lation npon  this  sabject  has  fol- 


lowed that  of  England.  31  Vict, 
o.  58,  s.  6  (Canada)  was  to  the  same 
effect  as  17  &  18  Vict.  c.  104,  s.  298, 
and  in  The  Eliza  Keith  and  The 
Langshaw,  3  Quebec,  L.  B.  143,  it 
was  held  that  a  ship  that  had  in- 
fringed the  Canadian  statutory 
rules  could  recover  nothing,  though 
the  other  ship  was  also  in  fault ; 
but  that  the  cargo-owner  could 
recover  half  his  loss;  cf.  The  Milan, 
uH  eupra.  See  also  the  following 
Canadian  oases: — The  Aurora,  2 
Stuart's  V.  Ad.  Bep.  52;  The 
Arabian,  ib,  73 ;  The  Germany,  ib. 
158;  The  Quebec  and  The  Charles 
Chaloner,  19  Low.  Canada  Jurist, 
197.  Tlie  subsequeut  Canadian 
statute  43  Vict.  o.  29  (following 
the  English  Act  25  &  26  Vict.  c.  63), 
restores  the  Admiialty  rule  as  to 
division  of  loss  where  the  statutory 
rules  axe  infringed. 
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duty  of  the  Court  to  inquire  into  the  facts,  in  order  to 
ascertain  whether  the  infringement  could  possibly  hare 
contributed  to  the  collision  (o). 
Casee  decided       In  the  following  case  it  was  held  that  the  infringement 
^^^naiuh'    ^^  *  Regulation  clearly  applicable  to  the  case  did  not,  under 
wwn.  sect.  17,  prevent  the  vessel  guilty  of  the  infringement  from 

recovering,  because  the  infringement  could  not  by  possi- 
bility have  contributed  to  the  collision.  VEtoile  was  a 
French  trawler,  close-hauled  on  the  port  tack,  just  going 
to  shoot  her  nets,  and  going  two  or  three  knots.  The  night 
being  fairly  clear,  The  Englishman,  an  English  sailing 
Vessel,  was  seen  coming  towards  her  with  the  wind  free. 
VEtoile  had  a  bright  light  at  her  masthead.  Her  aide 
lights  were  waved  by  hand  on  deck,  but  failed  to  attract 
the  other  ship's  notice.  The  Englishman  came  on  and 
struck  VEtoik  on  the  port  side.  On  the  part  of  The  Eng^ 
lishman  it  was  alleged  that  nothing  was  seen  or  heard  of 
VEtoile  until  she  struck  her.  It  was  held  by  the  Admi* 
ralty  Court  that  there  was  no  look-out  on  board  The 
Englishmany  and  that  the  absence  of  lights  on  board 
VEtoile  could  not  have  contributed  to  the  collision  ;  that 
sect.  17,  therefore,  did  not  apply,  and  The  Englishman  was 
solely  in  fault  {p). 

The  Fanny  M.  Carvill  was  before  the  Court  in  The 
Englishman,  and  the  decision  in  the  latter  case  was  expressly 
stated  by  the  Court  to  be  in  conformity  with  that  of  the 
Privy  Council.  It  appears  to  have  been  considered  by  the 
Court  that  the  admission  by  The  Englishman  that  nothing 
was  seen  of  VEtoile  until  the  moment  of  the  collision  was 
equivalent  to  an  admission  that  the  absence  of  side-lights 
on  board  the  latter  could  not,  by  possibiKty,  have  contri- 
buted to  the  accident. 

In  The  Laptcing  (q),  a  steamship  under  way  vras  held  in 

{o)  The  Luke  of  Bueeleugh,  15  P.  (p)  The  Englithmon,  8  P.  D.  18 ; 

D.  86  ;  TheEermod,  62  L.  T.  N.  S.       see  The  Chusan,  6  Asp.  M.  C.  476. 
670.  (q)  7  App.  Gas.  612. 
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hvlt  under  sect.  17  for  haying,  some  four  minutes  or  more 
before  the  ooUision,  hauled  down  her  masthead  light, 
although  her  side  light  was  seen  by  the  other  yessel  for 
some  time  before  the  collision. 

In  The  Imhro  (r),  a  sailing  ship  lying  becalmed,  and 
nearly  broadside  on  to  a  steamship  coming  up  channel,  was 
held  in  fault,  under  sect.  17,  because  she  had  a  white  light 
lashed  to  her  tafErail,  and  visible  to  an  approachiDg  steam- 
ship. 

In  The  Main  («)  a  sailing  ship  was  held  in  fault  under 
Ihe  same  section  for  not  exhibiting  a  stern  light  to  an 
oreitaking  steamship. 

In  The  Tolka  {t)  a  schooner  was  held  in  fault  under  the 
same  section  because,  being  at  anchor  with  her  mainsail 
scandalized  (half  lowered),  her  riding  light  might  possibly 
hare  been  hidden  from  the  steamship  that  fouled  her. 

Where  a  Regulation  which  is  material  to  the  case  is 
proTed  to  haye  been  infringed,  as,  for  example,  where  one 
of  the  lights  of  the  ship  sued,  which  was  open  to  the  other 
ship,  is  proyed  to  haye  been  insufficient  to  satisfy  the 
statute  («),  the  onus  is  on  the  ship  carrying  the  improper 
light  to  show,  if  she  can,  that  the  departure  from  the 
Begolations  was- necessary  (;r).  In  the  absence  of  such 
proof  she  will  be  held  to  be  within  the  penalty  of 
sect.  17  {y).  If  she  alleges  the  other  ship  to  be  also  in 
fault,  it  lies  on  her  to  proye,  if  she  can,  that  it  was  not  her 
fault  alone  that  caused  the  collision  (z). 

A  yessel  {a)  sailing  from  Dieppe  some  days  before  the 
Segalations  of  1880  came  into  force  was,  under  sect.  17, 


(r)  14  P.  D.  73. 

(»)  II  P.  D.  132. 

(t)  Ad.  jDiv.  14th  Deo.  1886. 

(u)  TM^uks  </  BueeUuqh^  16  P. 
D.  86. 

(x)  Ths  Memnon,  59  L.  T.  N.  S. 
289;  62  id.  84 ;  see  eep.  per  Lord 
Henchell,  at  p.  86,  infra,  p.  63. 

(y)  See  The  Bibemia,  2  Asp. 
3hr.  Law  Caa.  464  ;  Hut  Arklow, 


Emery  v.  Cicheroj  9  App.  Cas.  136 ; 
The  Vera  Cruz,  9  P.  D.  88,  infra, 
p.  44  ;  and  infra,  pp.  44 — 46,  as  to 
ships  in  fault,  under  sect.  17,  for 
improper  lights.  The  Fenham,lj,'R, 
3  P.  G.  212,  is  a  similar  ease  under 
25  &  26  Vict.  0.  63,  s.  29. 

(z)  The  Arklow,  9  App.  Cas.  136. 

(a^  The  ^  Faneewitz,  femble,  a 
foreign  ship. 
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held  in  fault  for  a  collision,  because  she  was  not  sounding 
and  was  not  provided  with  a  mechanical  fog-horn.  Thffl:e 
was  no  proof  that  a  mechanical  horn  could  not  have  been 
procured  at  the  port  from  which  she  sailed  (ft).  But  where 
a  foreign  ship  came  into  the  Mersey  without  having  on 
board  a  second  riding  light,  as  required  by  the  Mersey 
Eules  (c),  and  a  collision  occurred  before  the  master,  who 
had  gone  ashore  to  get  one,  had  returned  to  the  ship,  it 
was  held  that  the  circumstances  made  a  departure  from 
the  Regulations  necessary  within  the  meaning  of  36  &  37 
Vict.  0.  85,  s.  17  {d). 
The  Duke  of  The  VandaliUy  a  full  rigged  ship,  close  hauled  upon 
'  the  starboard  tack,  and  heading  E.  f  S.,  was  run  into 
on  her  port  side  in  the  English  Channel  by  The  Duke  of 
Bticcleugh  steamship,  outward  bound.  The  port  light  of 
The  Vandalia  was  so  fixed  as  to  be  partially  obscured  by 
her  foresail  to  an  observer  right  ahead,  but  so  as  not  to  be 
obscured  at  all  to  an  observer  one-and-a-haK  points  on  her 
port  bow.  Butt,  J.,  considering  that  the  Fanny  M.  Carvill 
precluded  him  from  going  into  nice  questions  of  fact,  held, 
without  deciding  anything  as  to  the  relative  positions  of 
the  two  ships  before  the  collision,  that  The  Vandalia  was  in 
fault  under  s.  17.  The  Court  of  Appeal  reversed  this 
decision,  holding  that  the  Court  must  decide  whether  the 
admitted  infringement  of  Art.  6  could  possibly  have  con- 
tributed to  the  collision;  and  that  The  Duke  of  Buccleugh 
never  was  a-head  of  The  Vandalia^  or  in  such  a  position 
that  The  Vandalia^s  light  could  have  been  in  any  way 
obscured  to  her.  Lord  Esher,  M.E.,  pointed  out  that  The 
Fanny  M.  Carvill  did  not  preclude  the  Court  from  going 
into  the  question  of  fact  as  to  the  relative  courses  and 
positions  of  the  ships  before  the  collision ;  the  effect  of  that 
ease  was  merely  to  throw  upon  the  ship,  by  which  the 


{ 


b)  The  Love  Bird,  6  P.  D.  80.  (<()  Hie  Calypeo  and  The  Mieeif 

^c)  See  p.  670,  below.  eippt,  Ad.  Ot  7ih,  8th,  and  9th 

March,  1878 ;  Mitoh.  Mar.  Beg. 
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B^folations  were  infringed,  the  burden  of  proving  that  the 
infringeinent  could  not  have  contributed  to  the  collision. 
That  burden,  in  the  case  before  them,  The  Vandalia  dis- 
charged (^). 

In  The  Bredalbane  (/)  a  brig  was  being  oyertaken  by  a 
foll-iigged  ship.  The  brig  did  not  show  astern  either  a 
white  light,  or  a  flare,  in  compliance  with  Art  11,  but  her 
humade  light  was  visible  over  her  stem.  It  was  held  by 
Sir  B.  Fhillimore  that  the  infringement  of  Art.  11  could 
not  by  possibility  have  contributed  to  the  collision,  and 
that  the  brig  was  not  in  fault  under  sect.  17.  There  is 
some  difficulty  in  reconciling  this  decision  with  the  cases 
above  cited.  The  collision  appears  to  have  been  partly 
caused  by  the  crippled  condition  of  the  ship  owing  to  some 
of  her  canvas  being  carried  away ;  perhaps  for  that  reason 
the  absence  of  the  stem  light  may  have  been  considered 
immaterial. 

Begulations  in  force  in  the  Mersey  sea  channels  (g) 
require  two  Tiding  lights  to  be  exhibited,  the  forward,  or 
bow  light,  not  more  than  20  feet  above  the  ship's  hull, 
and  the  after  one  at  double  the  height  of  the  former.  A 
TBBBel  was  held  in  fault  under  sect.  17  because  her  after 
light  was,  at  most,  18  feet  above  the  deck,  whilst  the 
forward  light  was  12  feet  above  the  deck,  and  another 
Teasel  because  both  her  lights  were  nearly  the  same  height, 
about  20  to  22  feet  above  the  deck  (A). 

The  cases  above  cited  show  that  the  words  of  sect.  17,  The  Ee^la- 
"  any  of  the  Regulations,"  are  not  to  be  construed  UteraUy ;  ^rf^^^  ^ 
that  it  is  not  an  infringement  of  ant/  Kegulation  that  will  must  be  one 

•t  »       .•»  X"        •   A  A*        1-    A       1  •    iLj"  A  material  to 

bring  the  section  mto  operation,  but  only  an  ininngement  the  case, 
of  a  Uegulation  *'  which  was  in  the  circumstances  applic- 


{e)  Th9   Duk$  of  Buecleugh^   16  (A)  7%*  r«-a  CVta  (No.  1),  9  P.  D. 

?.  B.  86.  88.    This  case  was  reversed  upon 

(/)  7  P.  D.  186.  another  point,  9  P.   D.   96;    Th$ 

\9)  Under  37  &  38  Vict.  c.  62.  Bermod,  62  L.  T.  N.  S.  670. 
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able"  (»).  In  The  Fanny  M.  Carvill  (supra)  it  was  held 
that  The  Peru  was  not  in  fault  under  sect.  17  because  her 
screens  were  seven  inches  short  of  the  statutory  length 
(three  feet),  it  being  clear  that  her  lights  were  not  in  fact 
seen  across  her  bow. 

A  Regulation  such  as  Art.  18,  of  which  the  object  is  not 
only  to  prevent  collision  but  to  minimise  its  effects  {k)y 
may,  it  seems,  be  infringed  after  the  collision  becomes 
inevitable,  or  where  it  is  from  the  first  inevitable.     For 
such  an  infringement  the  ship  would  probably  be  "  deemed 
to  be  in  fault "  under  sect.  17,  though  ex  hypothesi  it  could 
not  have  contributed  to  the  collision. 
Infringement,      A  more  difficult  question  is — What  is  such  an  infringe- 
inn  bring  a^   ment  of  a  Regulation  as  will  bring  a  ship  within   the 
ship  within     penalty  of  sect.  17  P    In  a  case  under  17  &  18  Vict. 
B.  17.  0.  104,  it  was  doubted  whether  the  disabling  or  penal 

section  (sect.  298)  of  that  Act  applied  where  the  helm  was 
ported  a  little,  but  not  sufficiently  to  avert  collision  (/). 
Under  the  present  enactment  it  could  scarcely  be  con- 
tended that  an  insufficient  alteration  of  the  helm,  or  an 
^^^''^'r^^*^^  infringement,  even  to  the  smallest  extent,  of  one  of  the 
;^;^^^/^  7^/ 3- steering  rules  which  was  applicable  to  the  case  could  not, 

^by  possibility,  have  contributed  to  the  collision  (m).     In 
such  a  case  sect.  17  would,  as  pointed  out  by  Lord  Black- 
bum  in   The    Voortcaarts  and    The  EJiedive{n)y  exclude 
the  application  of  the  well-known  doctrine  of  Dames  v. 
Mann  (o),  which  was  applied  in  Tufy.  Warman  (p). 
A  Regulation      But  a  Regulation  is  not  infringed  within  the  meaning  of 
fringed  until    s©ct.  17  if  those  in  charge  of  the  vessel  did  not  in  fact 
OTTOrtuBSy     ^^^'  *^^  could  not,  without  more  than  ordinary  skill, 

(i)  Per  Lord  Watson,  The  Voor-  App.  Caa.  37,  41 ;  see  infra,  p.  64. 

waartt  and  The  Khedive,   6  App.  (n)  6  App.  Gas.  876,  892. 

Gas.  876,  901.  (o)  10  M.  &  W.  646. 

(A)  Seep*r  LordWat8on,6  App.  {p)U^    supra.    See,    howerer. 

Gas.  903,  904.  per  Butt,  J.,  in  The  Vera  Crus,  9 


(/)  The  Bothnia,  Lush.  62.  P.  D.  88,  94,  as  to  the  application 

(m)  See  Th4  Arraioon  Apcar,  16      of  Davies  y.  Mann, 
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care,  and  nerve,  have  known,  that  the  Eegulation  had  of  oomplying 
come  into  operation.  If  hy  a  wrong  manoeuvre  one  vessel 
suddenly  causes  risk  of  collision  to  another,  the  latter  will 
not  be  held  in  fault  under  sect.  17  unless  there  is  time  for 
those  in  charge  of  her,  heing  seamen  of  ordinary  care, 
skill,  and  nerve  to  appreciate  the  situation,  and  unless  also 
there  is  opportunity  for  them  to  comply  with  the  Regula- 
tion. "AVhen  a  sudden  change  of  circumstances  takes 
place,  which  brings  a  Begulation  into  operation,  though 
the  thing  prescribed  hy  the  Eegulation  is  not  done  by  the 
penon  in  charge,  yet  the  Begulation  can  hardly  be  said  to; 
be  infringed  by  him,  tiU  he  knows,  or  ought  to  have 
known,  and  but  for  his  negligence  would  have  known,  of 
the  change  of  circumstances"  (g).  So  in  The  Theodore 
E,  Rand{r)y  it  was  held  that  sect.  17  did  not  apply  where 
the  fact  of  a  particular  Eegulation  being  applicable  could 
not  with  ordinary  care  have  been  known. 

But  this  doctrine  must  be  applied  with  caution,  for  in 
the  same  case  in  which  the  above  dictum  of  Lord  Black- 
bum  occurs,  the  House  of  Lords  held  that  there  may  be  an 
infringement  of  the  Eegulations  within  the  meaning  of 
sect.  17,  although  those  in  charge  of  the  ship  do  all  that 
could  be  expected  of  seamen  of  ordinary  skill  and  nerve, 
and  although  they  have  been  guilty  of  no  act  which  at 
common  law,  and  apart  from  sect.  17,  would  amount  to 
negligence. 

The  circumstances  in  this  case.  The  Voorwaarts  and  The  ^^  ^^\ 
Khedm{8)y  were  as  follows:  —  The  two  vesseb,   ocean  The  Khedive. 
steamshipB  of  3,000  and  3,740  tons  respectively,  were  ap- 
proaching each  other  at  night  without  risk  of  collision 
on  nearly  opposite  and  parallel  courses,  the  green  light  of 

[q)  Per    Lord  Blackburn,    The  1887,  was  decided  bj  Sir  J.  Han- 

VMneaarts  and  The  Khedive,  6  App.  nen  in  accordance  with  these  cases. 
Cm.  876,  894;  The  Emmy  Haaeey  (r)  12  App.  Gas.  247.     See  also 

9  P.  D.  81 .     Of.  per  Brett,  M.  R.,  per  Lord  HerscheU  in  The  Metnnon, 

m  The  Beryl,  9  P.  D.   137.     The  62  L.  T.  N.  S.  84,  85. 
ilpkitntone.  Ad.  Dit.  27th  Hay,  («)  5  App.  Gas.  876. 
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The  Voor-       each  being  visible  to  the  other  on  her  starboard  bow.     At 
The  Khedive,    this  time  both  vessels  were  going  at  full  speed.     When 
the  vessels  were  somewhat  less  than  a  mile  apart  The 
Vo(ynoaart8  ported  and  showed  her  red  light  to  The  Khedive. 
This  was  a  wrong  manoeuvre,  and  caused  risk  of  collision. 
Thereupon  the  captain  of  The  Khedive^  without  easing  his 
engines,  put  his  helm  hard-a-starboard,  and  at  the  same 
moment  gave  the  order  to  stand  by  the  engines.     One 
minute  and  a  half  afterwards  he  put  his  engines  full  speed 
astern.     The  collision  occurred  a  minute  and  a  half  after 
this.     The  engines  at  the  moment  of  the  collision  were 
going  full  speed  astern.      They  ought    to    have    been 
stopped  and  reversed  as  soon  as  the  red  light  of  The 
Vooncaarts  appeared,  at  the  moment  when  the  order  to 
put  The  Khedive^s  helm  hard-a-starboard  was  given.    The 
absolutely  right  manoeuvre  was  therefore  not  adopted  by 
The  Khediv€y  and  it   was  held  by  the  House  of   Lords 
(Lords  Blackburn,  Watson,  and  Hatherley)  that  Art.  16 
(of  the  Regulations  of  1863)  having  been  infringed  with- 
out necessity,  The  Khedive  was  in  fault  under  sect.  17.     In 
the  Court  of  Appeal  it  had  been  held  that  though  the 
captain  of  The  Kliedive  was  wrong  in  not  stopping  and 
reversing  at  the  moment  when  The  Vooi^tcaarts^  red  light 
was  seen,  yet  that  his  error  did  not  prove  him  to  be  defi- 
cient in  ordinary  care,  skill,  or  nerve,  and  that,  therefore, 
the  collision  not  having  been   caused  by  negligence  of 
those  on  board  T/ie  Khedive j  the  owners  of  The  Voorwaarts 
were  alone  liable.     In  the  House  of  Lords  it  was  held  that, 
The  KJiedive  having  been  within  the  operation  of  Art.  16, 
and  not  within  the  exceptions  of  Art.  19,  or  within  the 
exception  of  the  concluding  words  of  sect.  17,  she  was  by 
the  words  of  that  section  to  be  deemed  to  be  in  fault,  and 
that  the  question  whether  or  no  her  captain  had  been  in 
fact  guilty  of  negligence  was  immaterial.    The  Voorwaarts^ 
which  by  porting  had  brought  about  risk  of  collision  in  the 
first  instance,  and  had  kept  her  engines  going  at  full  speed 
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up  to  the  moment  of  collision,  was  held  in  fault  hoth  in 
the  Court  of  Appeal  and  in  the  House  of  Lords. 

The  decision  in  The  Voorwaarts  and  The  Khedive  was, 
shortly,  this :  that  where  A.  is  approaching  B.  so  as  to 
inyolye  risk  of  collision,  and  a  collision  may  be  avoided  if 
A.  stops  and  reverses,  and  not  otherwise,  if  A.,  having  time 
to  do  so,  does  not  stop  and  reverse,  she  is  in  fault  under 
sect.  17.  It  may  be  that  the  case  is  not  an  authority  for 
any  wider  proposition  than  this ;  but  it  is  clear  that  the 
ratio  decideruli  and  certain  dicta  in  the  case  point  to  a  more 
extended  operation  of  sect.  17.  The  learned  lords  appear 
to  have  considered  that  the  policy  of  the  legislature,  as 
shown  by  the  enactment  of  sect.  17,  was  to  substitute  a 
ligid  adherence  to  the  Begulations  for  the  discretion  as  to 
complying  with  the  Begulations  which  a  seaman  was,  under 
the  previous  law,  at  liberty  to  exercise.  It  seems  to  have 
been  thought  that  a  justification  for  the  harshness  of  the 
new  enactment  was  to  be  found  in  the  number  of  collisions 
which  would  be  avoided  if  a  rigid  and  almost  mechanical 
adherence  to  the  Begulations  was  substituted  for  the  un- 
certainty which  is  inseparable  from  an  application  depend- 
ing upon  the  discretion  of  seamen  (t). 

Such  appears  to  have  been  the  view  taken  by  the  House 
of  Lords  of  the  effect  of  sect.  17 ;  and  such  clearly  was  the 
ratio  decidendi  in  The  Voorwaarts  and  The  Khedive,     But,  \ 
as  stated  above,  the  facts  of  that  case  did  not  call  for  a 
decision  as  to  the  effect  of  sect.  17,  where  the  infringement       '  f 
of  the  Regulations  was,  though  unsuccessful  as  regards  I 
aTerting  collision,  not  only  not  negligent,  but  the  only  or   \ 
the  best  chance  of  escaping  collision. 

In  The  Benares  {u)  the  Court  of  Appeal  was  called  upon  The  JBtmres, 
to  decide  what  in  such  a  case  is  the  effect  of  sect.  17  as 


(0  Whether  it  is  desirable,  or 
poaable,  hy  Act  of  Parliament  to 
fetter  the  exercise  of  a  seamaD's 
discretion  in  the  throes  of  a  oolli- 
■um  seems  more    than    doubtful. 

M. 


See  per  Lindley,  L.  J.,  in  The  Meni' 
mm,  69  L.  T.  N.  S.  at  p.  291. 

(«)  9  P.  D.  16,  foUowed  in  The 
Sapphire  and  Ths  Oirdieness,  Ad. 
Ct.  Feb.  27th,  1884. 

£ 
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r/w  Benarei.  Applied  to  the  corresponding  articles  (Arts.  18  and  23)  of 
the  Eegulations  of  1880.  The  Court  held,  that  The  Voor- 
jtcaarts  and  The  Khedive  did  not  apply,  and  that  a  ship  will 
*.not  be  held  in  fault  under  sect.  17  because  her  captain  does 
i  not  comply  with  the  letter  of  the  Regulations,  if  such  non- 
compliance is  the  only  chance  of  escaping  collision.  In 
such  a  case  the  Court  held  that  departure  from  the  rules 
is  "  necessary  in  order  to  avoid  immediate  danger  "  within 
the  meaning  of  Art.  23,  and  that  therefore  sect.  17  does 
not  apply.  The  facts  in  The  Benares  were  peculiar,  the 
collision  having  been  caused  mainly  by  The  Benares  not 
having  a  red  light  exhibited  on  her  port  side,  and  having 
very  shortly  before  the  collision  exhibited  a  green  light  on 
that  side.  The  following  passage  is  from  the  judgment  of 
Brett,  M.E.:— 

"  When  The  Benares^  green  light,  and  the  green  light 
alone,  was  seen.  The  Gerarda  did  no  wrong  by  starboard- 
ing, for  it  was  impossible,  as  it  was  then  disclosed,  for  her 
to  see  how  immediate  was  the  then  danger  of  collision. 
The  vessels,  however,  eventually  came  so  close  to  each 
other  that  the  actual  position  of  things  was  discovered, 
the  port  side  of  The  Benares  without  a  red  light  becoming 
visible  to  those  on  The  Gerarda,  Under  these  circum- 
stances what  was  the  master  of  The  Gerarda  to  do  P  By 
Art.  18,  if  there  was  nothing  else  in  the  circumstances,  he 
ought  to  have  stopped  and  reversed.  But  the  rules  of 
navigation  are  contained,  not  in  one  article,  but  in  all  the 
articles,  and  Art.  23  is  as  much  to  be  observed  as  Art.  18. 
The  navigation  of  vessels  is  to  be  conducted  with  a  regard 
to  both  of  them.  As  I  understand  one  part  of  The  Khedive^ 
if  The  Benares  had  put  The  GerardcHs  oflScer  in  such  a 
position  that  every  reasonable  man  would  have  done  what 
the  oflScer  of  The  Ge^^arda  did,  yet  if  the  Court  could  not 
come  to  the  conclusion  that  the  case  was  brought  within 
Art.  23,  The  Gerarda  would  be  held  likewise  to  blame. 
But  in  this  case  the  question  is  whether  it  is  brought 
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within  Alt.  23  and  taken  out  of  Art.  18?  Was  the  TJUBmares. 
neoessiiy  of  the  ease  such,  and  were  the  circumstances  so 
special,  that  they  rendered  a  departure  from  Art.  18 
necessary?  We  are  advised  that  these  vessels  were  so 
placed  that  at  the  time  when,  under  ordinary  circum- 
stances, Art.  18  would  have  been  applicable,  the  position 
was  such  that  the  only  chance  of  escape  was  for  The 
Gerarda  to  starboard  and  continue  full  speed  ahead. 
There  was,  therefore,  a  necessity  within  the  meaning  of 
Art.  23  for  a  departure  from  the  rule  laid  down  in 
Art.  18,  and  the  facts  take  the  case  out  of  Art.  18.  But 
then  it  has  been  argued  that  the  danger  referred  to  in 
Art.  23  is  not  the  danger  to  either  of  the  vessels  approach- 
ing each  other,  but  [to]  some  outside  danger.  The 
decision  of  the  House  of  Lords  in  The  Khedive  gives  no 
countenance  to  any  such  contention  as  this,  and  there  is  • 
nothing  in  that  case  to  show  that  the  present  case  is  not 
within  the  meaning  of  Art.  23." 

The  judgments  of  BaggaUay  and  Bowen,  L.JJ.,  are  to 
the  same  effect.  The  following  passage  is  from  that  of 
Bowen,  L.  J. :  "  As  to  the  law,  T/ie  Khedive  decided  that 
it  was  no  answer  when  the  Bules  had  been  infringed  to 
Baj  that  a  master  had  acted  from  the  best  of  motives  and 
according  to  the  best  of  his  ideas ;  for  the  law  says,  not 
that  the  meister  is  to  do  what  he  believes  to  be  best,  but 
that  the  Regulations  are  to  be  obeyed.  The  question  then 
arises,  whether  in  this  case  the  Bules  have  been  disobeyed. 
The  provisions  of  Art.  18  are  plain,  and  if  that  article 
stood  alone  it  might  be  said  that  it  had  been  infringed. 
But  we  must  look  also  to  Art.  23,  which  is  to  be  read  with 
Art.  18.  The  House  of  Lords  points  out  that  both  are  to 
be  read  by  the  light  of  sect.  17  of  the  Merchant  Shipping 
Act,  1873.  Therefore  we  must  see  if  the  two  articles 
taken  together  have  been  infringed ;  and  it  must  be  shown 
to  the  satisfaction  of  the  Court,  if  there  has  been  an 
infringement,  that  the  circumstances  of  the  case  made  a 
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departure  from  the  Begulations  neoessary.     It  is    not 
enough,  perhaps,  to  show  that  what  the  captain  did  was 
reasonable  and  advisable ;  it  must  be  shown  to  be  neoes- 
\  A     sary.     Mr.  Hall  argued  ^1^^^  f^^]p/>Aag  <^^^Tift  could  justifa  a 
]l  I      departure  fro^;*^  Artn  1^     ^ittl  ^-^^^  ^  ^tl  Tint  ?gp?5"     Then 
"  jj^  he  further  says  there  must  be  a  risk  other  than  that  of 
I  collision  alone — some  peril  by  sea  or  from  the  land — to 
I  justify  a  departure  from  the  Eule.    But  this  would  lead  to 
I   all  sorts  of  absurdities.     In  truth,  unless  some  reasonable 
!    force  is  given  to  Art.  23,  and  to  the  exception  it  contains, 
[I    a  captain  will  have  to  sail  with  his  eyes  open  into  the  jaws 
of  death.     If  he  obeys  Art.  18,  let  us  assume  that  it  is 
certain  death  for  his  passengers  and  crew,  that  he  has  only 
one  chance  still  open  to  him,  and  that  by  disobeying  the 
particular  Eule.    Such  a  case  would  surely  be  one  in  which 
:     a  departure  from  the  Eules  becomes  necessary ;  otherwise  a 
'  ,  captain's  duty  would  be  to  obey  Art.  18,  and  go  cheerfully 
to  the  bottom  of  the  sea  with  his  ship  and  all  on  board, 
sooner  than  take  the  one  chance  of  safety  still  remaining 
to  him.     Such  an  interpretation  of  the  Eegulations  was 
.     never,  in  my  opinion,  intended  by  the  House  of  Lords. 
•     I  am  of  opinion  that  a  departure  from  Art.  18  is  justified 
i     when  such  departure  is  the  one  chance  still  left  of  avoiding 
I  danger  which  otherwise  was  inevitable." 
Th4  Mmnon,        In  The  Memnon  (x),  on  the  other  hand,  it  was  held  that 
necessity  for  departure  from  the  rules  had    not    been 
established;   and  the  principle  which  should  guide  the 
Court  in  determining  whether  in  any  case  the  evidence 
establishes  such  necessity  is  clearly  stated.    In  that  case, 
the  steamships  San  Salvador  and  Memnon  were  approach- 
ing one  another  on  nearly  crossing  courses,  and  The  San 
Salvador  having  The  Memnon  on  her  starboard  bow,  it  was 
the  duty  of  the  former  to  keep  out  of  the  way  of  the  latter, 
and  of  the  latter  to  keep  her  course.     The  San  Salvador 


(x)  59  L.  T.  N.  S.  289 ;  62  ib,  84. 


INFRINGEMENT  OF  THE  REGULATIONS.  63 

took  no  step  to  avoid  collision  until  within  three  ship's 
lengths  of  The  Memnony  when  she  starboarded,  and  thereby 
rendered  collision  imminent,  and  she  was,  accordingly, 
without  difficulty  found  to  blame.  The  Memnon  kept  her 
course  and  speed  until  The  San  Salvador  starboarded, 
when  she  stopped  her  engines.  At  the  trial,  the  Trinity 
Brethren  advised  Butt,  J.,  "  that  the  officer  in  charge  of 
The  Memnon  was  not  justified,  as  a  sailor,  in  supposing, 
until  he  was  within  three  ship's  lengths  of  The  San  Salvador y 
that  The  San  Salvador  would  keep  out  of  the  way,  and 
could  do  so  without  difficulty."  In  the  Court  of  Appeal 
the  a^ssessors  agreed  with  this  opinion,  but  in  answer  to 
a  further  question  advised  the  Court,  "  that  if  The  San 
Salvador  had  kept  the  course  which  she  was  keeping,  with- 
out porting  or  starboarding,  she  would  have  gone  a  length 
and  a  half  astern  of  The  Mermion,^^  Notwithstanding  this, 
the  Court  of  Appeal,  affirming  the  judgment  of  Butt,  J., 
held  that  TJie  Memnon  was  to  blame  for  not  stopping  sooner* 
in  compliance  with  Art.  18,  on  the  ground  that  the  officer 
in  charge  of  her  was  not  justified  in  assuming,  under  the 
circumstances,  that  "  The  San  Salvador  would  do  what  was 
right,"  and  this  decision  was,  in  turn,  affirmed  by  the 
House  of  Lords.  Lord  Herschell,  in  addressing  the  House, 
used  the  following  language :  "  When  once  it  is  shown 
that  it  was  brought  home,  or  ought  to  have  been  brought 
home,  to  the  mind  of  the  master  of  a  vessel,  that  the  courses 
npon  which  the  ships  were  approaching,  and  the  circum- 
stances, involved  risk  of  collision,  the  onus  is  thrown 
npon  him  of  justifying  his  not  doing  that  which  the  rule 

prescribes The  question  whether  a  departure 

was  necessary  or  not  must,  no  doubt,  be  determined  by  the 
Court ;  but  it  must  be  determined  upon  the  point  being 
raised,  and  upon  some  evidence  being  tendered  to  the 
Court,  to  show  that  to  have  followed  the  rule  would  have 
either  created  that  very  risk  of  collision,  which  it  was  the 
purpose  of  the  rule  to  avoid,  or  have  increased  instead  of 
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a  reasonable 
complianoe 
-with  the 
Beg^olationa 
required. 


diminished  the  risk  of  oollision."  Again,  ^'  what  must  be 
looked  at  is  the  risk  as  a  whole.  In  order  to  excuse  the 
master  for  his  non-compliance  with  the  rule,  you  must 
show  that  imder  all  the  circumstances,  and  considering  all 
the  possibilities,  the  total  risk  would  have  been  greater  if 
he  had  slackened  speed  than  it  would  have  been  if  he  had 
not  complied  with  the  rule." 

The  breaking  down  of  a  mechanical  fog-horn  has  been 
held  to  make  a  departure  from  the  Regulations  necessaiy, 
and  a  ship  sounding  a  mouth-horn  under  such  circum- 
stances was  held  not  to  be  in  fault  under  sect.  17  (y). 

It  appears  that  what  the  law  requires  in  respect  of  the 
fixing  and  mechanical  details  of  ships'  lights  is  a  reason- 
able compliance  with  the  Regulations.  A  very  small  de- 
parture from  the  letter  of  the  Regulations  on  these  points  is 
not  an  infringement  within  the  meaning  of  sect.  17.  This 
was  the  view  taken  by  Butt,  J.,  in  Tfie  Fire  Queen  (z). 
There  an  obscuration  by  the  starboard  cathead  of  the  green 
light,  to  the  extent  at  the  distance  in  question  of  an  arc  of 
2^  or  3  degrees,  was  held  not  to  be  an  infringement  within 
sect.  17.  "  What  we  must  look  to  is  whether  there  is  a 
reasonable  compliance  with  the  Regulations."  The  learned 
judge  held  also  that  the  obscuration  did  not  and  could  not 
have  contributed  to  the  collision;  but  the  value  of  the 
decision  upon  the  first  point  is  not,  it  is  submitted,  thereby 
lessened.  Having  regard  to  the  class  of  people  for  whose 
guidance  the  Regulations  are  framed,  and  by  whom  they 
are  worked,  and  also  to  the  circumstances  under  which  they 
are  worked,  it  is  difficult  to  suppose  that  the  legislature 
could  have  intended  by  sect.  17  to  enforce  anything  more 
than  a  reasonable  compliance  with  the  Regulations  as  to 
the  carrying  and  fixing  of  Ughts.  As  regards  the  steering 
and  sailing  rules,  the  decision  in  The  Khedive  (a)  shows  that 
the  smallest  infringement  of  them  will  be  fatal. 

(y)  2%tf  CMiaw,  4  Asp.  Mar.  Law  (z)  12   P.   D.    U7.      Cf.   infra, 

Caa.  473.  p.  377,  note  («w). 

{a)  5  App.  Gas.  876. 
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There  is  some  doubt  whether,  in  a  case  where  the  colli-  Whether  a.  17 
flion  is  from  the  first  inevitable,  sect.  17  can  apply  at  all.  Jfe ^m^onis 
The  Begulations  are  "for  preventing  collisions  at  sea,"  from  the  first 
and  it  would  seem  that  where  a  collision  is  from  the  first  "^^^  ^* 
ineyitable,  the  Regulations  do  not  apply,  and  therefore 
cannot  be  infringed.  TJpon  this  point  The  Buckhurst  {h) 
maj  be  cited.  The  Buckhursty  a  sailing  vessel,  at  6*30  p.m. 
parted  from  her  anchors  in  a  heavy  gale,  and,  after  driving 
over  Cardiff  Sands  and  disabling  her  rudder,  came  into 
collision  at  8  p.m.  with  a  vessel  brought  up  to  leeward  of 
the  sand.  The  Buckhurst  had  her  riding  light,  but  no 
other  light,  exhibited  up  to  the  time  of  collision.  In  the 
opinion  of  the  Court  the  collision  was  an  inevitable 
accident.  It  was  argued  that  The  Buckhurst  must  be  in 
fault  under  sect.  IT,  because  she  had  not  exhibited  her 
side  lights,  or  the  three  red  lights  indicating  that  she  was 
disabled.  The  case  appears  to  have  been  decided  upon  the 
ground  of  inevitable  accident.  But  it  was  held  also  that 
the  circumstances  of  the  case  rendered  a  departure  from 
the  Eegulations  (as  to  lights)  necessary ;  and  further,  that 
the  non-carrying  of  the  side  or  three  red  lights  could  not 
by  possibility  have  contributed  to  the  collision.  It  would 
seem,  therefore,  that,  in  the  opinion  of  Sir  R.  Phillimore, 
sect.  17  may  apply,  though  the  collision  is  inevitable. 
In  The  Voorwaarts  and  The  Khedive  the  opinions  of  the 
majority  of  the  learned  lords,  and  the  judgments  of  the 
Court  of  A.ppeal  and  Admiralty  Division,  assume  that  the 
collision  'w^as  not  inevitable  when  The  Voorwaarts  first 
showed  her  red  light.  But  Lord  Blackburn  (c)  appears  to 
have  been  of  opinion  that  the  collision  was  then  iuevitable, 
and  that  the  manoeuvre  of  The  Khedive^  though  well 
adapted  to  lessen  the  force  of  the  collision,  being  contrary 
to  the  law  (Art.  18),  placed  her  in  the  wrong  under  sect.  17. 
As  pointed  out  above,  there  is  some  difficulty  in  supporting 
this  view  of  the  effect  of  that  section. 

{*)  6  P.  D.  152.  [c)  6  App.  Cas.  896. 
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or  "wliere  the 
infrmffement 
is  in  ine 
agony  of  the 
collision ; 


or  where 
previous 
negligence 
renders  de- 
parture from 
the  Regula- 
tions neces- 
sary. 


Upon  this  point  the  doctrine  of  Lord  Watson  in  the 
case  of  The  Khedive^  that  the  ohject  of  Art.  16  of  the 
Eegulations  of  1863  (Art.  18  of  those  of  1884)  was  "  to 
obviate  the  risk  and  minimize  the  results  of  collision  "  (rf), 
is  material.  It  is  obvious  that  a  Bregulation  having  this 
object  may  well  be  infringed,  where  the  collision,  but  not 
the  damage,  is  from  the  first  inevitable. 

There  may  be  a  question  whether  The  Voof^waarf^  and 
The  Khedive  decides  that  a  ship  will  be  held  in  fault  for  a 
step  taken  in  the  agony  of  a  collision,  which  step  is  an 
infringement  of  the  Regulations  not  excused  by  Art.  23, 
but  an  infringement  due  entirely  to  the  terror  caused  by 
imminent  danger  (e).  In  the  case,  for  example,  of  a  sailing 
ship  going  about — "  altering  her  course  " — under  the  bows 
of  a  steamship,  where  the  latter  has  approached  her  so  close 
as  to  frighten  her  into  doing  something,  the  question  arises, 
whether  the  sailing  ship  will  be  held  in  fault  under  sect.  17  P 
If  she  does  not  alter  her  course  until  the  collision  is  inevit- 
able it  would  seem  that  sect.  17  does  not  apply  at  all  (/). 
If  she  stands  on  until  the  risk  is  so  great  that  human 
nature  can  go  no  further,  and  then  bears  up  or  goes 
about,  it  would  seem  reasonable  to  hold  that  her  change  of 
course  at  such  a  moment  is  not  an  infringement  of  the 
Regulations,  but  rather  an  involuntary  act  caused  by  the 
imminence  of  the  peril  and  the  fault  of  the  other  ship. 

It  seems  that  sect.  17  would  be  held  not  to  apply  where 
a  ship  is  unable  to  comply  with  the  Regulations,  although 
such  inability  is  consequent  upon,  though  not  caused  by, 
previous  negligence  on  her  part.  If,  for  example,  a  ship 
loses  one  of  her  side  lights  in  a  collision  caused  by  her 
own  fault,  and  before  she  can  replace  it  a  second  collision 
is  caused  by  the  absence  of  her  side  light,  it  seems  that 


(e)  The  captain  of  The  Khedive 

3l€ 


((i)  5  App.  Cas.  903,  904.    And 
see  9  App.  Gas.  651,  662.    As  to      deliberately  elected  to  depart  from 
whether  25  &  26  Vict.  o.  63,  autho-      the  Regulations, 
rizes  Regulations  to  be  made  with  (/)  See  supra,  p.  55. 

this  object,  see  below,  p.  342. 
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she  would  not  be  held  in  fault  under  sect.  17.  Her 
inability  to  comply  with  the  Eegulations  could  hardly  be 
said  to  be  caused  by  the  negligence  which  caused  the  first 
collision  (</),  and  unless  she  has  an  opportunity  of  comply-  J 
rag  with  the  BrCgulations,  she  cannot  be  said  to  have  in- 
fringed them  (h).  But  a  vessel  will  not  escape  the  conse- 
quences of  an  infringement  of  the  Begulations,  though  she 
was  in  fact  unable  to  comply  with  them,  if  such  inability 
was  caused  by  want  of  a  proper  look-out,  or  other  imme- 
diate negligence  (f-). 

It  seems  that  a  tug  with  a  ship  in  tow  has,  under  Whether  a 
sect  17,  been  held  in  fault  for  a  collision  between  herself  heW^  fault 
and  a  third  ship,  the  tow  having  infringed  a  Regulation  ^of  ^^  ^' 
which  could  by  possibiUty  have  caused  the  collision.     A  by  her  tow. 
sailing  ship  with  her  side  Kghts  burning  had  in  tow  a  pilot 
hoat  from  which  she  had  taken  a  pilot.     The  latter  had 
her  mast-head  light  burning.     The  sailing  ship  was,  imder 
sect.  17,  held  in  fault  for  a  collision  with  a  third  ship  (k). 
This  decision  is  not  altogether  satisfactory.     It  appears  to 
rest  upon  the  doctrine,  which  will  be  considered  in  a  sub- 
sequent chapter,  that  a  tug  and  her  tow  are  in  law  for  some 
purposes  treated  as  one  ship  (/). 

The  same  question  as  to  the  effect  of  sect.  17  arises 
where  it  is  sought  to  make  a  ship  in  tow  Kable  for  an 
infringement  of  the  Regulations  by  her  tug  (m). 

The  object  of  sect.  17  appears  to  be  to  enforce  the  ob-  Mere  negli- 
servance  of  the  Statutory  Regulations,  and  not  the  rules  f^^^^**' 
of  seamanship  generally.     Neglect  to  keep  a  look-out,  or  to  RegulationR, 

,  ..  --iiii  T  i-       is  not  within 

observe  any  precaution  required  by  the  ordmary  practice  the  penalty  of 
of  seamen,  would  not,  it  is  submitted,  bring  a  ship  within  *•  ^^* 
the  penalty  of  sect.  17  (n).    Nor  would  the  infringement  of 

{y)  See  The  Douglat,  7  P.  D.  151.  234,  236. 

[h)  Supra,  p.  46.  (/)  Infra,  p.  185. 

(i)  See  The  Emmy  Haaeey  9  P.  D.  (m)  See  further  as  to  this,  infra, 

81.  pp.  186  teq, 

(k)  Mary  Rounaell,  40  L.  T.  N.  S.  {n)  By  American  Courts  neglect 

368 ;  4  P.  D.  204  ;    and  see   The  of  such  precautions  has  been  caUed 

Girafe,  1  Fr.  Ad.  Dig.  (3rd  ed.],  an  infringement  of  the  Act  of  Con- 
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BegnlatioiiB 
of  whioh  an 


one  of  the  Begnlations  which  could  not  by  possibility  haye 
contributed  to  the  collision,  although  it  maj  have  aug« 
mented  the  damage  (o),  it  is  submitted,  cause  the  ship  so 
infringing  to  be  deemed  in  fault. 

It  remains  to  consider  what  are  "  Regulations  for  pre- 
infrinirOTwnt  "^^^^ing  collisiou  Contained  in  or  made  imder  the  Merchant 
briDgs  the  Shipping  Acts,  1854 — 1873,"  an  infringement  of  which 
B.  il^^  will  bring  a  ship  within  the  penalty  of  sect.  17.     There 

can  be  no  doubt  that  an  infringement  at  sea  of  the  Greneral 
Regulations,  which  came  into  force  on  the  1st  of  September, 
1884,  and  which  have  been  substituted  for  previous  Regu- 
lations made  under  the  same  Acts,  will  have  the  effect 
mentioned  in  the  section.  It  has  also  been  held  that,  by 
virtue  of  37  &  38  Yict.  c.  52,  an  infringement  of  the  statu- 
tory rules  in  force  in  the  sea  channels  and  approaches  to  the 
River  Mersey  has  the  same  effect  (p).  And  a  ship  infring- 
ing rules  made  under  28  &  29  Vict.  c.  125,  s.  7  (Dockyard 
Ports  Regulation  Act,  1865),  would,  it  seems,  be  deemed 
to  be  in  fault  under  sect.  17. 

The  Solent  Navigation  Act,  1881,  44  &  45  Vict.  c.  219 
(Local),  contains  (sect.  8)  a  provision  to  the  effect  that  a 
ship  infringing  any  Regulation  made  under  that  Act  shall 
be  deemed  to  be  in  default,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the  infringement  was  neces- 
sary(^). 
Effect  of  an  But  sect.  17  does  not  apply  to  an  infringement  of  rules, 
S  IwS^es.  ^^^^^  ^^^  example,  as  the  Thames  rules  (r),  made  under  a 
local  Act,  which  does  not  incorporate  the  penal  clause  of 
the  Merchant  Shipping  Acts.     A  ship  infringing  these 


greas  embodying  the  Begnlations : 
The  Farragut,  10  Wall.  334  ;  The 
Atlas,  10  Blatchf.  459,  466. 

(o)  As  in  The  Margaret,  6  P.  D. 
76  (Thames  Rules) ;  and  see  Greett- 
land  Y.  Chaplin,  5  Ex.  243,  and 
pp.  66,  66,  supra. 

(p)  The  Lady  Doumshire,  4  P.  D. 
26  ;  The  Vera  Cruz,  9  P.  D.  88. 


(q)  See  below,  p.  671,  as  to  rules 
under  this  Act. 

(r)  The  Barton,  9  P.  D.  44.  In 
The  Swansea,  and  The  Condor,  4  P. 
D.  116,  this  question  was  con- 
sidered but  not  decided.  The 
opinion  of  the  learned  judge  in 
the  Court  below  seems  to  have 
differed  from  that  of  the  Court  of 
Appeal. 
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roles  will  not  be  held  in  f anlt  unless  the  infringement  did, 
in  fact,  oontribnte  to  the  collision. 

An  infringement  of  rules,  such  as  the  Mersey  river  rules, 
made  in  exercise  of  the  powers  given  to  local  authorities  by 
25  &  26  Vict.  c.  63,  s.  32,  will,  it  seems,  cause  a  ship  to  be 
held  in  fault  under  the  enactment  above  referred  to.  By 
seci  32  it  is  provided  that  such  rules  shall,  ''so  far  as 
regards  vessels  navigating  such  waters,  have  the  same 
effect "  as  the  rules  contained  in  the  Schedule  (C)  to  the 
Act  It  would  seem  that  they  are  "made  under"  the 
Act  within  the  meaning  of  sect.  17.  In  a  case  under  the 
Humber  rules  it  was  so  decided  (s) ;  and  in  a  case  under 
the  Mersey  river  rules  it  was  assumed  by  Butt,  J.,  that 
sect.  17  applied  {t). 

It  seems  that,  where  local  rules  are  in  force,  the  opera- 
tion of  the  General  or  Sea  Begulations  is  not  thereby 
excluded,  except  so  far  as  they  conflict  with  the  local  rules. 
Thus,  in  the  Clyde,  where  local  rules  are  in  force,  a 
Yessel  was  held  in  fault  under  sect.  17  for  not  having 
stopped  and  reversed  her  engines  in  compliance  with  the 
Sea  Eegulations  {u). 

An  important   question  may,  however,  arise  as  to  the  Whether  s.i  7 
effect  of  sect.  17  in  cases  where  the  collision  is  not  at  sea.  the  ooiliaion  is 
It  may  be  contended  that  in  a  river  where  no  local  rules  ^°*  **  ^^• 
are  in  force,  although  ships  are  required  to  navigate  in 
accordance  with  the  general  Sea  Kegulations  (:r),  failure  to 
do  so  would  not  bring  a  ship  within  the  penalty  of  sect.  17, 
inasmuch  as  tb^  Kegulations  are  expressly  binding  only  at 
sea.    In  a  case,  however,  where  the  collision  was  in  the 
Hmnber,  near  the  Flat  Holme  Sand,  it  was  held  that  one 
of  the  ships  was  in  fault  under  sect.  17  for  an  infringe- 

(«)  The  Sipcftf  10  P.  D.  65,  infra,  118.    It  appears  that  in  this  case 

p.  566.  the  ship  was  in  fault   upon  the 

(t)  Tht  Fire  Queen,  12  P.  D.  147.  facts,   so  that  the  application  of 

(u)  Little  r.  Bums,  The  Ou,l  and  sect.  17  was  unnecessary. 
The  Ariadne,  9  Sess.  Cas.  4th  Ser.  (x)  See  infra,  p.  343. 
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ment  of  the  Begulations  {y).    And  in  Scotland  a  vessel 

was  held  in  fault  for  an  infringement  of  the  Hegulations 

in  the  Eiver  Clyde,  where  local  rules  of  navigation  are  in 

force  (s). 

PreBumption        The  other  case  where  damages  may  be  recovered  with- 

theBM^T^uT  ^^*  proof  or  existence  of  negligence  on  the  part  of  the 

to  stand  by      ship  sued,  is  when  she  fails  to  stand  by  and  assist  the 

36  ft^sTViot.   ^^^P  ^^^  which  she  has  been  in  collision.     By  36  &  37 

o.  85,  8. 16.     Vict.  c.  85,  s.  16,  it  is  enacted  as  follows : 

36  &  37  Vict.        "  In  every  case  of  collision  between  two  vessels  it  shall 
0.  8  ,  8. 16.      -^^  ^^  j^^y  ^1  ^^  master  or  person  in  charge  of  each  vessel, 

if  and  so  far  as  he  can  do  so  without  danger  to  his  own  vessel, 
crew  and  passengers  (if  any),  to  stay  by  the  other  vessel  until 
he  has  ascertained  that  she  has  no  need  of  further  assistance, 
and  to  render  to  the  other  vessel,  her  master,  crew  and  pas- 
sengers (if  any),  such  assistance  as  may  be  practicable  and  as 
may  be  necessary  in  order  to  save  them  from  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the  master  or 
person  in  charge  of  the  other  vessel  the  name  of  his  own 
vessel,  and  of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  the  names  of  the  ports  and  places 
from  which  and  to  which  she  is  bound. 

^^If  he  fails  so  to  do,  and  no  reasonable  cause  for  such 
failure  is  shown,  the  collision  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  to  have  been  caused  by  his  wrong- 
ful act,  neglect,  or  default. 

"  Every  master  or  person  in  charge  of  a  British  vessel  who 
fails  without  reasonable  cause  to  render  such  assistance  or 
give  such  information  as  aforesaid  shall  be  deemed  guilty  of 
a  misdemeanor  (a),  and  if  he  is  a  certificated  officer  an  inquiry 
into  his  conduct  may  be  held  and  his  certificate  may  be  can- 
celled or  suspended." 

iv)  The  GermaniOf  cited  Maude  &  The  Ariadne,  9  Se68.  Gas.  4th  8er. 

PoUock  on  Shippinpr,  4th  ed.  606,  118. 

note  (t) ;  and  see  The  Stvanland,  2  (a)  Punishable  b^  fine  of  100/.  or 

Sp.  E.  &  A.  107.  imprisonment  for  six  months :  17  & 

(z)  Little  T.  BunUf  The  Owl  and  IS  Vict.  c.  104,  s.  olS. 
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The  temptation  for  a  ship  to  run  away  from  another 
with  which  she  has  been  in  collision  by  her  own  fault,  in 
the  hope  of  escaping  detection,  has  been  found  in  many 
eases  stronger  than  the  dictates  of  humanity.  ^*  Standing 
by "  was  first  made  a  statutory  duty  by  25  &  26  Vict, 
c  63,  8.  33  (fe).  Previous  to  that  Act,  however,  the  duty 
of  each  ship  to  render  assistance  to  the  other  was  distinctly 
recognized  by  the  Admiralty  Court,  and  failure  to  stand 
by  a  ship  injured  in  a  collision  was  punished  by  com- 
pelling the  defaulting  ship  to  pay  the  costs  of  the  suit, 
although  slie  was  free  from  blame  in  other  respects,  and 
SQocessful  in  the  suit  (c). 

However  free  from  blame  a  ship  may  be  in  other  re- 
spects, and  however  wanton  the  collision  on  the  part  of 
the  other  ship,  the  law  requires  each  to  stand  by  the  other. 
If  either  ship  fails  to  do  so,  in  the  absence  of  proof  to  the 
eontrary  {d),  she  will  be  held  to  be  in  fault  for  the 
collision. 

The  **  person  in  charge  "  mentioned  in  sect.  16  is  the  On  whom  the 
master,  although  at  the  time  of  the  collision  the  ship  is  in  Ji^^^d^tyto" 
charge  of  a  pilot  (e).    If  the  master  is  below,  the  duty  to  stand  by. 
stand  by  lies  on  the  mate  or  other  person  in  charge  of  the 
deci,  until  the  master  comes  on  deck ;  if  life  or  property 
is  still  in  danger,  it  is  then  transferred  to  the  master  (/). 
Where  a  collision  occurred  between  a  ship  in  tow  and  a 
third  ship,  it  was  said  by  Sir  E.  Fhillimore  that  the  law 
required  the  tug  to  stand  by  the  ships  in  collision  (g). 

The  penalty  for  not  "  standing  by  "  is  strictly  enforced.  What  is  rea- 
sonable cause 


{h)  It  was  introdaced  into  the 
statnte  by  Lord  Ejngadown:  see 
2%effannibal  and  The  Queen,  L.  R. 
2  A.  &  £.  53,  66 ;  168  Hansard^s 
Pari.  Deb.  281. 

{e)  The  Celt,  3  Hag.  Ad.  321. 

(d)  In  The  British  Princess  and 
ne  Sedmi  Dubrovaeki,  Ad.  Ct. 
Karch  11— 14th,  1879,  there  was 
mch  **  proof  to  the  contrary,"  and 
a  ship  which  Idft  l^e  other,  with 


which  she  had  been  in  collision,  re- 
covered damages  for  the  coUiaion. 

{e)  The  Queen,  L.  It.  2  A.  &  E. 
364. 

(/)  Ex  parte  Ferguson  and  Mutch' 
itison,  L.  B.  6  Q.  B.  280. 

iff)  See  The  Hannibal  and  The 
Queen,  L.  R.  2  A.  &  £.  63 ;  the 
three  last-mentioned  cases  were 
decided  under  26  &  26  Vict.  c.  63, 
8.  33. 
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for  f aUure  to  A  ship  must  obej  the  law  although  there  is  some  risk  to 
Btandby.  herself,  and  the  other  appears  to  be  in  no  danger.  A 
steamship  was  held  in  fault  for  not  standing  by  another 
with  which  she  had  been  in  collision,  although,  being  in 
narrow  waters,  and  herself  of  great  length  (460  feet), 
she  could  not  do  so  without  risk  of  going  ashore,  and 
although  she  had  hailed  another  ship,  better  able  to  assist, 
to  do  so  (A). 

A  barque  was  held  in  fault  under  sect.  16,  though  her 
fore  compartment  to  the  collision  bulkhead  was  full  of 
water,  and  she  was  five  or  six  feet  by  the  head.  The  col- 
lision was  in  the  channel,  four  or  five  miles  from  land,  and 
the  weather  was  bad  (i). 

So  where  the  ship  is  unable  literally  to  comply  with  the 
law,  and,  without  fault  on  her  own  part,  parts  company 
with  the  vessel  with  which  she  has  been  in  collision,  those 
on  board  her  must  do  their  best  to  render  assistance.  In 
such  a  case,  if  the  collision  is  at  night,  and  she  sees  rockets 
or  other  signals  of  distress  from  the  other  vessel,  it  is  her 
duty,  under  sect.  16,  to  return  them  by  similar  signals,  or 
in  any  way  within  her  power.  In  The  Emmy  Haase  {k)  a 
vessel  so  neglecting  to  return  signals  of  distress  was  held 
in  fault  for  the  collision  under  sect.  16. 
Failure  to  Although  a  vessel  which  fails  to  render  assistance  to 

not  affect  another  with  which  she  heus  been  in  collision  breaks  the 
law,  it  appears  that  her  right  to  salvage  remuneration, 
where  she  renders  assistance  to  a  ship  with  which  she  has 
been  in  collision  by  no  fault  of  her  own,  is  not  affected  by 
36  &  37  Vict.  c.  85,  s.  16.  In  a  case  under  25  &  26  Vict, 
c.  63,  s.  33,  it  was  held  that  the  right  to  salvage  reward  of 
a  tug,  whose  tow  was  damaged  in  a  collision  with  a  third 


rijirht  to 
▼ago. 


ng 
sal^ 


(A)  The  Adriatic^  3  Asp.  Mar. 
Law  Cas.  16.  The  present  Act  is 
more  stringent  than  former  Acts 
(25  &  26  Vict.  c.  63,  s.  83 ;  34  &  35 
Vict.  c.  110,  H.  9).  Other  cases 
under  the  Act  of  1862  are  The  Lucia 
Jantina    and   The  Mexican^    Holt, 


130;  The  Queen  of  the  OrtceJl,  1  Mar. 
Law  Cas.  O.  S.  300 ;  The  Eliza  and 
The  Orinoco,  Holt,  98. 

(t)  The  Vallcyo,  Ad.  Div.  27th 
April,  1887. 

(A)  9  P.  D.  81. 
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ship,  for  which  the  latter  was  in  fault,  was  not  affected  by 
the  statutoiy  enactment  as  to  standing  by  (/). 

The  "  standing  by"  section  of  25  &  26  Vict.  c.  63,  was  Cfellisioii  with 
held  to  apply  in  the  case  of  a  collision  with  an  open  fishing-       ^' 
hoat  (m). 

It  seems  that  where  a  collision  is  caused  by  the  fault  of  "  ^^^  <JJ  *^« 
a  compulsory  pilot,  the  shipowners  are  not  liable,  under  i.  e.  that  the 
sect.  16,  by  reason  of  the  subsequent  neglect  by  the  master  ^t  Mi^^^y 
to  stand  by  (n).     In  such  a  case  there  would  seem  to  be  fault  of  ship 
"proof  to  the  contrary"  within  the  meaning  of  the  second  gtand^by. 
paragraph  of  sect.  16. 

These  enactments  raising  a  statutory  presumption  of  ^plication 
fault  against  (1)  a  ship  which  infringes  the  Eegulations,  ^  ToT^gR 
and  (2)  a  ship  which  fails  to  render  assistance,  apply  to  ^hipa. 
all  ships,  whether  British  or  foreign,  and  whether  the  col- 
Usion  occurs  in  British  or  foreign  waters  or  on  the  high 
seas  (o).     There  is  no  express  decision  upon  the  point ;  but 
it  has  been  assumed  that  sect.  17  applied  to  a  British  ship 
in  collision  with  a  foreign  ship,  whether  in  British  waters  (p) 
or  on  the  high  seas  {q) ;  and  to  a  foreign  ship  (r)  imder  the 
same  circumstances. 

The  wording  of  36  &  37  Vict.  c.  85,  s.  16,  favours  the 
contention  that  that  part  of  the  section  which  relates  to 
the  presumption  of  fault  applies  to  foreign  as  well  as 
British  ships.  Both  sect.  16  and  sect.  17,  moreover,  would 
probably  be  held  to  be  rules  of  evidence  or  procedure,  ap- 
pUcable  to  foreign  ships  as  part  of  the  lex  fori  («). 

(Q  The  Hannibal  and  The  Queen,  Sedtni  Bubrovacki,  Ad.  Ct.  March, 

L.  B.  2  A.  &  E.  53.  1878  ;  The  EngliMhman,  3  P.  D.  18  ; 

(«)  Ex  parte  Ferguson  and  Huteh'  The  Voortoaarte  and  The  Khedive,  5 

mmn,  L.  B.  6  Q.  B.  280.  App.  Cas.  876 ;  and  nee  infra,  p.  21 7. 

(n)  The  Queen,  L.  B.  2  A.  &  E.  (r)  The  Magdeburghsxid  The  Henry 

354.  Willard  (an  American  ship),  Ad. 

(o)  The  Magnet,  L.  B.  4  A.  &  E.  Biv.    16th   Jan.    1885,  where  the 

417.    See  per  Sir  B.  Phillimore  in  colliaion  was  on  the  high  seas ;  The 

Seg.  V.  Kegn,   2  Ex.   D.  63,  65.  Love  Bird,  6  P.  D.  80,  where,  from 

The  doabt  expressed  by  the  Privy  the  name  of  the  ship  deemed  to  be 

Council  in  The  Fanny  M,  Carvitt,  2  in  fault  {The  Famevitz),  it  would 

Asp.  Mar.  Law  Cas.  565,  569,  ap-  seem  that  she  was  foreign.    The 

pean  to  be  not  well  founded.  collision  was  at  the  entrance  to  the 

(p)  The  Vera  Cruz  (No.  1),  9  P.  Skager  Back. 

B.  88.  («)  See  aa  to  this,  pp.  208,  216, 

[q]  The  Britith  Prlneesi  and  The  217,  infra.     In  Dowell  y.  Gefteral 
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Application 
of  8.  17  to 
Qneen^s  ship. 


Liability 
where  ship 
deemed  to  be 


The  application  of  sect.  17  to  foreign  ships  is  further 
considered  in  a  subsequent  chapter  (^). 

Enactments  similar  to  sects.  16, 17,  are  in  force  in  several 
of  the  British  colonies  (n). 

In  one  case  a  Queen's  ship  has  been  held  in  fault  under 
sect.  17  (;c).  The  question  whether  the  Act  applies  to  a 
Queen's  ship  does  not  appear  to  have  been  discussed  or 
raised.     It  is  submitted  that  it  does  not  so  apply  (y). 

Where  a  ship  is  deemed  to  be  in  fault  under  either 
sect.  16  or  sect.  17,  the  owner  will  usually  be  liable  at  law, 


Steam  Nav.  Co.,  5  E.  &  B.  195,  s.  28 
of  14  &  16  Vict.  c.  79,  was  held  to 
be  a  rule  of  evidence. 

{t)  See  infra,  p.  223.  There  is 
no  law  in  America  corresponding 
to  36  &  37  Vict.  c.  85,  s.  17.  The 
Supreme  Court  has  declared  that  it 
will  not  **  accept  blindlj  an  artifi- 
cial rule  which  is  to  determine  in 
all  cases  whether  the  navigator  is 
liable  to  the  charge  of  negligence 
in  causing  any  damage  that  may 
happen:"  The  Farragut,  10  Wall. 
334.  But  the  burden  is  on  a  vessel 
which  has  infringed  the  Statutory 
Regulations  to  prove  that  the  in- 
fringement did  not  contribute  to 
the  collision :  The  Femuylvania,  1 9 
Wall.  125;  The  Ariadne,  2  Bened. 
472.  If,  however,  such  proof  is 
forthcoming,  a  ship  will  recover 
full  damages  although  she  did 
not  comply  with  the  Regulations : 
1  Parsons  on  Shipping  (ed.  1869), 
696,  697 ;  Chamberlain  v.  IFard,  21 
How.  648,  667 ;  The  Grey  Eagle, 
9  Wall.  505;  The  Continental,  14 
Wall.  345 ;  The  Surmyside,  1  Otto, 
208 ;  The  City  of  Washington,  2 
Otto,  31.  And  Blanehard  v.  Xew 
Jersey  Steamboat  Co.,  69  New  York 
Rep.  292 ;  and  Whitehall  Transport 
Co.  V.  New  Jersey,  ^.  Co.,  61  N.  Y. 
Rep.  369 ;  and  Hoffman  v.  Union 
Ferry  of  Brooklyn,  7  Amer.  Rep. 
435,  are  decisions  of  the  State  of 
New  York  Courts  to  the  same  effect. 
In  The  Pennsylvania  a  steamship 
and  a  sailing  ship  were  in  collision. 
The  latter  was  not  sounding  her 
fog-horn,  but  was  ringing  a  bell, 
though  i^e  was  under  way.    The 


Supreme  Court  refused  to  admit 
evidence  that  the  bell  could  be 
heard  further  than  the  horn,  and 
held  that  the  sailing  ship  was  in 
fault  for  the  collision.  The  foUow- 
ing  passage,  which  occurs  in  the 
judgment  of  the  Court,  shows  that 
the  law  in  America  as  to  the  effect 
of  an  infringement  of  the  Regula- 
tions is  identical  with  that  of  this 
country:  "Where  a  ship,  at  the 
time  of  collision,  is  in  actual  viola- 
tion of  a  statutory  rule  intended  to 
prevent  colliHions,  it  i^ii  no  more 
than  a  reasonable  presumption  that 
the  fault,  if  not  the  sole  cause,  was 
at  least  a  contributory  cause  of  the 
collision.  In  such  a  case  Uie  burden 
rests  upon  the  ship  of  showing,  not 
merely  that  her  fault  might  not 
have  been  one  of  the  causes,  or  that 
it  probably  was  not,  but  that  it 
could  not  have  been."  The  same 
ship  was  in  this  country  held  free 
from  fault:  see  The  Fenmylcania, 
3  Mar.  Law  Cas.  O.  S.  477. 

(m)  Canada,  43  Vict.  c.  29  ;  see 
The  Clara  Killam,  2  Quebec  L.  R 
56;    The  Govino,  6  Quebec  L.   R 
67;   Queensland,  46  Vict.  No.  12 
South  AustraUa,  44  &  45  Vict.  No 
237;  Victoria,   28  Vict.  No.  266 
New  South  Wales,  25  Vict.  No.  7 
New  Zealand,   41  Vict.   No.    64 
Prince  Edward's  Island,  30  Vict 
c.  13,  s.  2. 

(z)  The  Eoeh^mg  and  The  Lap^ 
wing,  7  Ap.  Ca.  612. 

(y)  See  17  &  18  Vict.  c.  104,  s.  4 ; 
25  &  26  Vict.  0.  63,  s.  1 ;  36  &  37 
Vict.  c.  85,  8.  2. 
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and  the  ship  herself  in  Admiralty  proceedings  in  rem,  in  fault  under 
But  where  the  infringement  is  proved  to  have  heen  the  *'  ^^  "* 
act  of  persons  who  are  not  the  owner's  servants,  the  lia- 
bility is  not  so  dear.  In  such  a  case,  if  the  ship  is  under 
charter  or  demise,  it  seems  that  the  ship  may  be  liable  in 
proceedings  in  rem  (s),  while  the  owner  is  not  liable  at 
law.  If  the  infringement  is  the  act  of  a  compulsory  pilot, 
it  would  probably  be  held  that  neither  the  ship  nor  her 
owners  are  liable  under  sect.  17  («).  In  Th^  Milan  {b)  it 
was  held,  that  fault  presumed  by  law  does  not  afiEect 
owners  of  cargo,  so  as  to  prevent  them  from  recovering 
from  the  owners  of  the  other  ship  (c). 

But  sect.  17  affects  with  the  usual  consequences  of 
negligence  persons  on  board  the  ship  deemed  to  be  in 
&nlt,  whose  duty  it  was  personally,  or  by  their  agents,  to 
comply  with  the  Regulation  which  has  been  infringed. 
Thus,  it  was  held,  that  the  master  of  a  schooner  brought 
up  in  the  Mersey  with  one  of  her  riding  lights  in  an 
improper  position  was,  under  sect.  17,  guilty  of  negli- 
gence contributing  to  the  collision ;  and  that  his  widow, 
soing  under  Lord  Campbell's  Act,  could  not  recover 
damages  for  his  death  {d). 

Where  a  ship  is  deemed  to  be  in  fault  under  sect.  17,  Rule  of  divi- 
although  there  is  no  proof  of  negligence  causing  the  col-  ^h^*^^ 
lidon,  the  rule  of  division  of  loss  applies  (e).    And  it  is  deonedtobe 
conceived  that  the  case  would  be  the  same  where  sect.  16 
is  infringed. 


in  fault. 


(z)  QeeTheLeminfft<mj  2  Asp.  Mar. 
law  Caa.  476;  The  Tasmania,  13 
P.  D.  110  ;  infroy  pp.  90,  aeq. 

(a)  The  Hector,  8  JP.  D.  218. 

(b)  Lush.  388 ;  decided  under 
17  k  18  Vict.  0.  104,  a.  298. 

(«)  This  was  ao  held  before 
TImogood  y.  Bryan,  8  G.  B.  115, 


had  been  oyerruled  bj  The  Bemina^ 
13  Ap.  Ga.  1 ;  see  irrfra,  p.  108. 

(rf)  The  Vera  Cruz  (No.  1),  9  P. 
D.  88.  This  case  was  reyersed 
upon  another  point,  10  Ap.  Ga.  69. 

{e)  The  Lapwing,  7  Ap.  Ga.  512 ; 
The  Khedive,  7  Ap.  Ga.  795;  and 
see  infra,  p.  144. 
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CHAPTEE  ni. 


LIABILITY. 


Persons  Thb  person  primaxilj  liable  in  damages  to  the  sufferer  by 

actaal*TOMi  -  ^^1^^  ^  ^®  ^y  "V^tose  negligent  act  the  loss  was  occa- 
doer.  sioned.      The  shipowner  navigating  his  own  vessel,  the 

master,  mate,  pilot  or  other  person  in  charge  of  the  ship, 
who  gave  a  wrong  order  to  the  helm  (a),  the  helmsman 
who  directed  the  ship's  course  wrongly,  the  seaman  on  the 
look-out  who  negligently  failed  to  see  and  report  the 
approach  of  the  other  vessel,  may  all  be  sued  as  wrong- 
doers, and  are  liable  for  damages  {b). 

An  action  was  brought  against  a  pilot  on  board  a  king's 
ship  for  injury  to  the  plaintiff's  ship  by  the  king's  ship. 
It  wa-s  held  by  Lord  Kenyon  that,  though  the  pilot  might 
be  obKged  to  act  in  obedience  to  the  order  of  the  lieutenant 
in  command  of  the  king's  ship,  yet  the  pilot  would  be 
liable,  if  the  collision  happened  by  his  personal  miscon- 
duct. Upon  proof  that  the  collision  occurred  by  reason  of 
an  alteration  of  the  helm  ordered  by  the  lieutenant,  the 
plaintiff  was  non-suited  (c). 
liability  of  I^  ^^  ^^  ^^  ^^^  ^^  master  is  liable  for  the  negli- 
™***®'-  gent  and  wrongful  acts  of  his  crew  as  well  as  for  his  own 

acts  {d).    His  liability  as  carrier,  imless  specially  limited, 

(a)  See  Start  v.  Clements,  I  Peake,       316. 

107.  (c)  Stori  ▼.   ClemenU,   1  Peake, 

(b)  Stort  y.  Clements^  ubi  eupra;       107. 

Smith  T.  Vote,  2  H.  &  N.  97;  Zaw-  (d)  Story  on  Agency,   §§  314— 

eon  T.  I>umlin,  9  C.  B.  64  ;  were  317 ;  MoUoy,  1.  2,  o.  3,  s.  13.    And 

actions  against  pilots.    As  to  the  in  America  it  has  been  so  held: 

practice  of  the  Admiralty  Division  Lenieon  v.  Sei/mour,  9  Wend.  9. 
m  personal  actions,  see  below,  p. 


THB  ACTUAL  WEONG-DOER.  67 

may  extend  so  far ;  but  it  does  not  appear  to  have  been 
held  in  anj  case  decided  in  this  oountry  that  he  is  liable 
in  tort  for  wrongful  acts  of  the  crew  (e) .  For  wilful  injury 
to  another  ship  by  pilot  or  crew  he  clearly  is  not  liable  (/). 

As  regards  the  responsibility  of  the  master  when  a  pilot 
is  on  board,  whether  by  compulsion  of  law  or  by  the 
master's  or  owner's  choice,  it  seems  clear  that  for  a  colli- 
sion caused  by  the  &ult  of  the  pilot  the  master  is  not 
answerable  if  iiie  pilot  has  been  placed  in  charge  of  the 
ship  properly  and  in  the  ordinary  course  of  navigation  (^). 

The  statutory  limitation  of  liability  (A)  does  not  apply  to  No  limitation 
protect  an  owner,  or  a  part  owner,  by  whose  actual  fault  or  the  actual 
with  whose  privity  the  collision  occuixed.    Such  an  owner  is  "^rong-doer. 
liable  for  full  damages ;  and  if  the  proceeds  of  the  sale  of 
the  ship  arrested,  or  if  the  statutory  amount  of  the  owner's 
liabihty,  is  insufficient  to  recompense  the  sufferer  by  the 
collision,  the  owner  by  whose  actual  fault  or  privity  the 
loss  was  occasioned  is  liable  for  the  deficiency  (i). 

It  will  be  seen  below  (k)  that  in  the  case  of  a  collision 
with  one  of  her  Majesty's  ships,  by  the  fault  of  those  on 
board  her,  the  actual  wrong-doer  is  alone  answerable  in 
damages. 

The  actual  wrong-doer,  being  commonly  a  seafaring  man  Liability  of 
of  small  means,  can  seldom  give  adequate  redress,  and  *^^^^|P- 
may  be  not  worth  suing.    In  such  cases  the  substantial 

[t)  See  Aldrich  y.  SimmondSf  1  statute  limiting  owner's  liability. 
Stirk.   214;    Oakley  v.  Speedy,    i  (t)  See  The  Triune,  3  Ha^f.  114. 

Aap.  K.  L.   O.    134  ;    Blaekie  y.  In  this  case  (decided  under  53  G-eo. 

Siembrid^e,  G  O.  B.  N.  S.  894.  The  3,  c.  159),  after  decree  condemning 

oootrary  has  been  held  in  a  Yio-  the  owner  (who  intervened  in  the 

tarian  Court :   CUmey  v.  Sarrieon,  suit)  and  his  ship  and  freight,  the 

4  Victoria,  L.  K.  437  (L.) ;  StaC'  ship  was  sold,  and  the  proceeds 

f^tie  T.  Betridge,  5  Victoria,  L.  B.  were  insufficient  to  pay  the  full 

^2  (L.).  amount  of  damages  and  costs.    A 

(/)  Boweher     v.    Noidttrom,     I  monition  was  decreed  against  the 

Tamil  568 ;  Melittnua  t.  Criekeit,  owner,  who  was  in  charge  of  the 

1  Eftst,  106.  ship  at  the  time  of  the  collision,  to 

(^)  Eent*8  Comm.  vol.  3,  §  176.  pay  the  deficiency,  and,  upon  his 

As  to   the    respectiye   duties   of  f aUing  to  do  so,  he  was  imprisoned 

aaster  and  pilot,  see  below,  p.  243.  upon  attachment. 

;*)  See  below,  p.  167,  as  to  the  {k)  Infra,  p.  102. 

f:3 
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The  ship- 
owner is 
liable,  not 
qud  owner, 
bat  only  as 
employer  of 
the  actual 
wrong-doer. 


remedy  is  to  be  sought,  either  in  Admiralty  agamst  the 
ship,  or  in  a  common  law  court  against  the  employer  of 
the  actual  wrong-doer.  We  propose  to  consider  first  the 
liability  of  the  employer  or  master  of  the  actual  wrong- 
doer (/). 

In  most  cases  the  owner  of  the  ship  i&  the  employer  of 
those  on  board  and  in  charge  of  her,  and  is  liable  for  their 
negligent  acts.  So  generally  is  this  the  case  that  it  has 
been  held  that,  in  the  absence  of  proof  to  the  contrary, 
those  in  charge  of  a  ship  will  be  presumed  to  be  in  the 
employment  of  her  owners  (w).  And  primd  facie  the 
registered  owners  are  the  real  owners  of  a  ship.  But  the 
register  is  not  conclusive  evidence  of  ownership ;  and  if 
it  is  shown  either  that  the  actual  owner  is  a  different 
person  from  the  registered  owner,  or  that  the  registered 
owner  is  not  the  employer  of  the  /3rew  or  person  causing 
the  collision,  the  presumption  as  to  the  liability  of  the 
registered  owner  is  rebutted,  and  the  actual  owner  or  other 
person  employing  the  wrong-doer  is  alone  liable. 

It  must  be  clearly  understood  that  the  liability  for 
damage  by  a  ship  does  not  attach  to  her  owner  qud  owner. 
It  is  only  as  master  or  employer  of  the  persons  whose 
negligent  act  caused  the  damage  that  he  incurs  any  lia- 


(/)  Whether  by  the  ciTil  law  the 
Hhipowner  was  liable  for  a  colliaion 
caused  by  the  fault  of  the  master 
or  crew  seems  to  be  a  disputed 
point.  Bynkerahoek,  Quiest.  Jur. 
Civ.  1.  4,  c.  23,  contends  that  he  is 
not  liable :  ei  {moffittro)  autem  man' 
datum  non  est  aliorum  naves  dolo  vel 
eulpd  obruere  ;  quod  si  fecisaetf  ipse, 
quod  dedit  Utat,  non  exereitor;  so  also 
bynk.  Observationes  Jur.  Rom. 
1.  4,  c.  16.  On  the  other  lumd, 
Voet,  ad  Pandect.  14,  1,  7,  makes 
the  shipowner  liable :  guod  si  deli' 
querit  [maffister)  si  quidem  in  ipso 
officw  eui  erat  propoiitus^  dum  forte 
datd  operd  vel  eulpd  atque  impru' 
dentid  manifestd  in  navigium  alienum 
impegit  suum  .  .  .  exerciiores  ex 
quasi  delicto  tcneri  comtaf.     Huberi 


Prelect.  Jur.  Gir.  14, 1, 8 ;  3  Kent's 
Gomm.  161  ;  to  the  same  effect. 
Cf.  also,  per  Ware,  J.,  The  Bebecea, 
Ware,  188 ;  The  Phehe,  ibid,  263, 
268.  The  exereitor  (charterer,  for 
whose  benefit  the  ship  was  worked) 
was  generally  liable  for  the  acts  of 
the  master,  and  not  the  domintu 
(general  owner).  The  law  on  the 
subject  will  be  found  D.  4,  9 ;  D. 
14,  1 ;  D.  9,  2 ;  D.  44,  7,  6 ;  D.  46, 

2,  3,  1 ;  D.  47,  5, 1 ;  J.  4,  3 ;  Gaioa, 

3,  218,  219. 

(m)  See  Joyce  v.  Capel,  8  C.  &  P. 
370 ;  Sibbs  y.  Jtoss,  L.  R.  1  Q.  B. 
534,  and  cases  there  cited;  Fraser  y. 
Cuthbertsony  6  Q.  B.  D.  93,  98; 
Chasteauneufy.  Deliwge,  7  App.  Cas. 
127. 
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hSiij.  "  The  own«r  would  not  be  liable  merely  because 
he  was  owner,. or  without  showing  that  those  navigating 
the  Tessel  were  his  servants" (»). 

It  is  scarcely  necessary  to  observe  that  the  liability  of 
the  shipowner  for  the  acts  of  the  master  and  crew  does 
not  depend  upon  their  being  on  board  at  the  time  of  the 
oollision(o). 

It  is  further  necessary,  in  order  to  fix  the  shipowner  The  act  oom- 
with  liability,  that  the  negligent  act  complained  of  was  an  ^^j^  ^^^ 
act  of  the  servant  acting  within  the  scope  of  his  employ-  ^^  <>*  ^« 
mmi{p).    In  the  ordinary  case  of  a  colliBion  occurring  in  within  the 
the  course  of  the  employment  of  the  ship  for  the  owner's  ^pi™^^ 
benefit  no  difficulty  arises  upon  this  point.     But  when  the 
ship  is  engaged  upon  a  voyage  or  duty  not  authorized 
hy  the  owner  the  question  arises  whether  those  on  board 
are  acting  within  the  scope  of  their  employment  by  the 
owner. 

Where  a  master,  without  any  instructions  from  his 
owner  as  to  towing  disabled  ships,  undertook  to  assist  a 
disabled  ship  into  port,  and  whUst  attempting  to  get  her 
in  tow  negligently  ran  into  and  injured  her,  it  was  con- 
tended that  the  owner  was  not  liable,  because  the  master 
in  assisting  the  disabled  ship  was  not  acting  within  the 
scope  of  his  employment.  It  was  held  that  he  was  so 
acting,  and  that  his  owner  was  liable  (q). 

Wilful,  malicious,  or  criminal  acts  of  the  master  and  Owners  not 
crew  can  seldom  be  within  the  scope  of  their  employment  ^^,^0$^  ^. 
BO  as  to  make  the  shipowner  liable.  Thus  for  a  collision  licious,  and 
oauBed  by  the  master  and  crew  maliciously  driving  their  of  their 

servants. 

(«)  IifT  Lord  Cairns,  C,  Siver  {p)  As  to  what  acts  are  within 

Wtttr  Comm%sai4mer8  v.  Adamtoftf  2  the  scope  of  the  servant's  emploj- 

App.  Gas.  743,  751 ;  and  per  Lord  ment,  see  1  Smith's  L.  G.  9tii  ea. 

Bukckbom,  Simpton  v.  Thompson^  3  394  ;  and  per  "Willes,  J.,  Barwick 

App.  Gas.  279,  293 ;  Hibbi  v.  jBom,  v.  JBnglUh  Jotnt-Stock  Bank,  L.  R. 

vhi  tupra,  2  Ex.  259,  265. 

(o)  See  7^  Northampton,  1  Sp.  (q)  The  Thetis,  3  Mar.  Law  Cas. 

E.  t  A.  152 ;  Sibbs  v.  Boae,  ubi  O.  S.  357. 
«jw«;  The  Kepler y  2  P.  D.  40. 
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ship  against  another  the  owner  will  not  be  liable  (r).  So 
where  those  on  board  a  ship  wilfully  out  another  ship 
adrift,  and  the  latter  suffered  damage  in  eonsequenoe,  it 
was  held  that  the  owners  of  the  former  were  not  liable 
at  law,  and  that  their  ship  could  not  be  sued  in  Ad- 
miralty («). 

But  owners  are  Kable  for  the  acts  of  their  servants  done 
in  the  course  of  their  service  and  for  their  master's  benefit, 
though  no  express  command  or  privity  of  the  owner  be 
proved  (^).  And  owners  are  answerable  for  the  manner 
in  which  their  servants  navigate  their  ship,  though  the 
^•vrongful  act  of  the  servant  is  one  against  which  the 
owners  have  given  express  orders  (t^). 

Infringement  of  the  Statutory  Regulations  for  Prevent- 
ing Collisions  at  Sea  is  a  misdemeanour,  and  damage 
caused  thereby  is  deemed  to  have  been  caused  by  the 
wilful  default  of  the  person  in  charge  of  the  deck  (r). 
But  owners  are  not  relieved  from  liability  for  the  acts  of 
their  servants  in  such  cases  {x) ;  nor  are  they  the  less 
liable  because  the  negHgence  of  their  servants  is  criminal, 
and  amounts  to  manslaughter  (y). 
Owner's  Ha-  Where  a  ship  is  being  worked  by  a  charterer  or  hirer, 
theSiJifl*     who  appoints  and  pays  the  officers  and  crew  under  a 

under  dbarter. 

(r)  The  Bruidy  1  W.  Rob.  391  ;  L.  R.  3  A.  &  E.  47.     Cf .  Waliham 

McManus  y.  Cricketty  1  East,  106 ;  v.     Mulgar,    Moore,     776,    t»/ra, 

Croft  V.  Alison,  4  B.  &  Aid.  690.  p.  93. 

In  The  Seine  (Sw.  411)  this  defence  {t)  See  per  Willes,  J.,  Barwiek  y. 

was  pleaded.    There  is  some  diffi-  English  Joint- Stock  Bank,  L.  R.  2 

cnlty   in    reconciling   these    with  Ex.  269,  265. 

later   cases     (carriage    accidents),  (u)  Limpua  y.  London  General  Om- 

Limpus  y.  General  Omnibus  Co,,  1  nibus  Co.,  L.  R.  1  H.  &  G.  526 ; 

H.  &  C.  626  ;  Fage  y.  Defries,  7  B.  Belts  y.  De  Vitre,  L.  R.  3  Ch.  441. 

&  S.  137  ;  but  character  of  the  acts  (v)  25  &  26  Vict.  c.  63,  ss.  27,  28. 

in  the  carriage  cases  is  substanti-  (x)  It  was  so  held  under  the  pro- 

ally  different  from  that  in  the  ship  yisions  of  a  former  Act :  The  Seine^ 

cases.    For  an  instance  of  a  wil-  Swab.  411.      See  also  Boulton  y. 

f  ol  attack  upon  another  ship  by  a  London  and  South  Western  Bail.  Co,f 

tug,  see  L.  K.  1  A.  &  E.  64.  L.  R.  2  Q.  B.  534  ;  GHll  y.  General 

(s)  The  Ida,  Lush.  6  ;  the  ship  Iron  Screw  Collier  Co.,  L.  R.  3  C.  P. 

was  foreign,  and  the  collision  was  476. 

in  a  foreign  river ;  and  see  as  to  (y)  See  The  Franeonia,  2  P.  D.  8, 

this  case,  per  Sir  R.  Phillimore,  163 ;  Beg.  y.  Eegn,  2  Ex.  D.  63. 


OF  SHIP  UNDER  CHARTBR.  71 

diarter-party  or  agreement  which  amounts  to  a  demiBe  of 
the  vessel,  the  owner  is  not  liable  at  law  for  damage  she 
maj  do  while  in  the  possession  of  the  charterer.  But  if 
Ibe  owner  remains  in  possession  of  the  ship,  either  by 
himself  or  his  agents,  he  is  liable,  though  she  is  under 
charter  to  another.  Where  a  ship  was  chartered  to  a 
person  for  six  months  at  20/.  a  week  for  the  carriage  of 
passengers  and  goods  as  he  should  direct,  the  charterer 
paying  all  disbursements  and  the  wages  of  officers  and 
crew,  and  the  owners  keeping  the  ship  in  repair,  it  was 
held  that  the  owners  were  liable  for  a  collision  caused  by 
the  &ult  of  those  on  board  their  ship  (2). 

In  Bahjell  v.  Tyrer{a)y  H.,  the  lessee  of -e  feny,  hired  a 
tag  with  her  master  and  crew  to  assist  in  working  the 
ferry  for  a  day.  A  person  who  had  contracted  with  H. 
for  a  season  ticket  was  injured,  whilst  on  board  the  tug,  by 
the  negligence  of  her  crew,  who  were  the  owners'  servants. 
It  was  held  that  he  could  recover  against  the  owners,  and 
that  his  right  against  them  for  the  negligence  of  their 
crew  was  independent  of  his  right  against  H.  upon  the 
contract. 

It  has  been  doubted  whether  the  owners  of  a  ship  which 
IB  manned  by  a  master  and  crew  who  are  the  owners' 
servants,  but  who,  by  the  charter-party  are  bound  to  obey 
the  orders  of  a  third  person  who  is  not  the  owners'  servant 
are  liable  at  law  for  damage  done  by  the  ship  while  acting 
under  the  immediate  orders  of  such  third  person.  Upon 
principle  it  is  difficult  to  see  why  the  owners,  by  placing 
their  servants  under  the  control  and  orders  of  a  third 
person,  should  escape  liability  for  their  wrongful  acts. 
And  in  Fletcher  v.  Braddick  {b)  Sir  J.  Mansfield  held  the 
owners  liable  in  such  a  case. 

(f)  Tmton  T.  Dublin  8Uam  Packet  power   to  diBmiss  the   orew  and 

Co.,  8  Ad.  &  Ell.  835.  Thededsioxi  officers, 

vent  apon  the  words  of  the  charter-  (a)  Ell.  Bl.  &  Ell.  899. 

putj;  but  it  was  proyed  that  the  {b)  2   N.    R.    182.     This   case 

omien  had   appointed   and  had  is   not    satisfactory.     The   ded- 
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But  where  a  vessel  was  one  of  a  fleet  of  transports 
engaged  in  the  service  of  the  Government  upon  an  expe- 
dition of  war,  it  was  held  by  Cookbum,  C.J.,  that  it  was 
an  incident  to  such  an  employment  that  all  the  vessels 
should  obey  the  orders  of  those  in  command  of  the  expe- 
dition ;  and  that  if  one  of  them  damaged  another  of  the. 
fleet,  whilst  acting  in  strict  obedience  to  such  orders,  her 
owners  would  not  be  liable  (c). 

Where  a  Thames  barge  was  lent  by  her  owner  to  a 
person,  who  navigated  her  with  his  own  men,  it  was  con- 
sidered  clear  by  Best,  J.,  that  the  owners  were  not  liable 
for  damage  done  by  her  {d). 

The  shipowners,  or  employers  of  the  master  or  actual 
against  actual  wroug-doer,  by  whose  fault  a  collision  occurs,  can  recover 
'-«*-^-     against  him  any  damages  which  they  have  heen  compeUed 
to  pay,  or  any  loss  which  they  have  suffered  by  his 
negligence  (^). 
rT?%^^*>»         ^^  ^^  never  been  held  that  the  duty  to  use  due  care  and 
negligenoe  of   skill  which  is  incumbent  upon  every  person  in  the  conduct 
of  that  which,  if  misconducted  (/),  may  be  harmful  to 
others,  attaches  to  a  shipowner  whose  ship  is  being  navi- 
gated by  a  person  who  pays  the  owner  for  the  use  of  her, 
but  navigates  her  himself  or  by  his  servants  ((/).     On  the 
contrary,  it  seems  clear  that  in  such  a  case  the  shipowner  is 
under  no  such  duty,  though  his  ship  is  chartered  or  hired 


Owner  can 
recover  over 


one  to  whom 
the  ship  is 
demised. 


sion  went  partly  upon  the  ground 
that  the  duty  of  the  officer  did  not 
extend  to  seeing  to  the  working  of 
the  ship.  The  officer  was  in  the 
service  of  the  Government,  who 
were  the  charterers.  The  case 
was,  however,  cited  without  com- 
ment by  Sir  J.  Hannen  in  The 
Tasmania,  13  P.  D.  110,  117. 

(e)  Hodgkititon  v.  Femiey  2  C.  B. 
K.  S.  416 ;  this  statement  of  the 
law  was  approved  by  the  Court. 

(d)  Scott  V.  Seott,  2  Stark.  438; 
but  it  seems  that  in  Admiralty  she 
would  be  subject  to  arrest.  See 
The  Emily,  67  L.  T.  214. 


{e)  Green  v.  JVew  River  Co,,  4  T. 
B.  589  ;  BUwitt  v.  Hilly  13  East,  13. 

(/)  As  to  this  duty,  see  per  Den- 
man,  C.J.,  Mayor  of  Colchester  v. 
£rooke,  7  Q.  B.  339,  377 ;  ^wLord 
Stowell  in  The  Dundee,  1  Hag.  Ad. 
120 ;  per  Lord  Blackburn  in  The 
Voortvaarts  and  The  Khedive,  7  App. 
Cas.  795,  812;  nndMiver  fTearCom- 
miesionera  v.  Adameon,  2  App.  Gas. 
743,  767.     See  also  infra,  p.  212. 

{jgi)  But  the  principle  has  been 
adopted  in  the  Harbours,  Dodcs, 
and  Piers  Act,  1847,  mentioned  in 
the  next  paragraph  of  the  text,  and 
in  some  local  Docks  Acts. 


Uy\^^ 
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for  the  purpose  of  navigation,  and  is  in  the  oourse  of  em- 
ployment for  the  owner's  benefit.  The  duty  above  referred 
to  attaohes  only  to  those  who  have  the  actual  conduct  of 
the  ship  and  to  their  employers.  If  the  duty  attached  to 
the  owner  qu&  owner,  it  is  clear  that  he  could  not  free 
himself  from  it  by  contract  (^)  ;  but  it  has  been  pointed 
out  in  a  former  page  that  mere  ownership  creates  no 
liability  for  damage  done  by  the  ship  (t). 

By  the  Harbours,  Docks,  and  Piers  Act,  1847  (10  Vict.  Owner  liable 
a  27),  8.  74,  the  owner  of  a  ship  which  damages  the  dlm^to  °' 
harbour,  dock,  pier,  quays,  or  works  is  answerable  to  the  pior,  &o.,  by 
imdertakers  for  the   damage  done  by  such  ship,  or  by  than  his 
any  person  employed  about  her.     This  statutory  liability  ^eryants. 
is  larger  than  the  common  law  liability  of  the  shipowner ; 
for  it  exists  whether  the  actual  wrong-doer  is  his  servant 
or  not.    The  ship  herself  is  also  liable  in  Admiralty,  and 
a  maritime  lien  is,  it  seems,  created  by  the  statute  for  the 
amomit  of  the  damage  (y).     It  has  been  held  that,  not- 
withstanding the  words  of  the  statute,  the  shipowner  is 
not  liable  for  injury  to  a  pier  by  his  ship  in  case  of  violent 
tempest  or  act  of  God  {k).    And  the   statute  provides 
(sect  74)  that  the  shipowner  shall  not  be  liable  where  the 
damage  was  caused  entirely  by  the  fault  of  a  compulsory 
pilot  in  charge  of  his  ship. 

The  liability  for  damage  done  by  a  ship  springing,  as  Liability  of 
we  have  seen,  not  from  ownership  of  the  ship,  but  from  S^ownera' 
the  rule  of  law  by  which  a  man  is  liable  for  the  wrongful 
acts  of  his  agent  acting  within  the  scope  of  his  employ- 
ment, it  is  evident  that,  on  the  one  hand,  an  owner  may 
be  liable,  though  the  relation  of  master  and  servant  does 


[k)   Sole  V.    Sittinghoume  Itail.  {j)  See  The  Merle,  31  L.  T.  N.  S. 

Co.,  6  H.  &   N.  488  ;    per  Lord  447. 

BUckbam,  Dallon  v.  Angus,  6  App.  (k)  River  Wear  Commiseioners  v. 

C^.  740,  820 ;  Bower  t.  Feate,  1  Adamson,  2  App.  Cas.  743,  over- 

Q.  B.  J>-  321  ;  Hughes  v.  Fereival,  ruling  I%e  Merle,  31  L.  T.  N.  S. 

8  App.  Cob.  443.  447,  and  Dennie  v.  Tovell,  L.  R.  8 

{i)  Supra,  p.  68.  Q.  B.  10. 
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not  exist  between  him  and  the  person  who  does  the  mis- 
chief, and  on  the  other  hand,  that  the  principal  or  employer 
of  the  wrong-doer  will  be  liable,  whether  he  is  also  owner 

of  partners;  of  the  ship  or  not.  A  ship  worked  by  a  partnership  is  an 
instance  of  the  latter  case.  Each  member  of  the  partner- 
ship is  liable  for  the  negligent  acts  of  the  other  partners, 
and  for  the  acts  of  agents  of  the  partnership  done  in  the 
course  of  the  business  of  the  partnership  (/).  In  this  case, 
unless  the  partner  sued  is  an  owner  of  the  ship,  it  seems 
that  his  liability  is  unlimited  {m). 

In  Steel  v.  Lester  (w)  the  actual  owner,  who  was  also 
registered  as  managing  owner  (o),  had  agreed  with  the 
skipper  that  the  vessel  should  be  worked  entirely  by  him, 
the  owner  having  no  control  over  her,  the  crew  to  be 
engaged  and  the  voyages  to  be  determined  at  the  absolute 
discretion  of  the  skipper.  The  owner  was  to  receive  one- 
third  of  the  net  profits  earned  by  the  ship.  It  was  held 
that  the  owner  was  liable  for  a  collision  caused  by  the 
fault  of  his  ship.  Whether  the  skipper  was  the  owner's 
servant,  or  his  partner  (;;)  in  the  adventure,  navigating  the 
ship  for  the  joint  benefit  of  himself  and  the  owner,  it  was 
held  that  the  owner's  liability  was  the  same. 

of  charterer.  Where  the  person  whose  negligence  causes  the  collision 
is  the  servant  or  agent  of  a  charterer  of  the  ship,  the 
liability  for  damages  falls  on  the  charterer.  But,  except 
in  the  rare  case  of  an  actual  demise  of  the  ship,  it  seldom 
happens  that  the  oflicers  and  crew  are  in  the  employment 
of  the  charterer  and  not  of  the  owner.  Whether  in  the 
case  of  a  ship  being  demised  to  a  charterer,  the  charterer 
would  take  the  benefit  of  the  statute  limiting  shipowners* 
liability,  seems  doubtful  {q). 

{I)  As  to  the  liability  of  partners  {p)  As  to  suoh  an  agreement  not 

for  torts,  see  Lindley  on  ^Partner-  oonstituting    a    partnership,    see 

ship  (4th  ed.),  298.  Bumard  v.  Aaron,  31  L.  J.  C.  P. 

im)  See  infra,  p.  171.  334;  The  Fkebe,  Ware's  Reports, 

(n)  3  0.  P.  D.  121.  263. 

(o)  Under  38  &  39  Vict.  c.  88.  {q)  See  infra,  p.  171. 
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A  pereon  who  oontaMjts  with  a  shipowner  for  the  use  of 
lus  ship,  with  her  oftoers  and  crew,  for  a  specified  time  or 
purpose,  does  not  thereby  become  liable  for  the  negligence 
of  those  on  board  her.  Thus  where  harbour  commis- 
sioners contracted  with  a  tug-owner  that  his  tug  should 
tow  vessels  into  the  harbour  at  a  specified  price,  it  was  held 
that  they  were  not  liable  for  the  neghgenoe  of  the  crew  of 
the  tug  (r). 

Thus  far  we  have  considered  the  liability  at  common  Liability  of 
law  of  the  actual  wrong-doer  and  of  persons  answerable  for  Admir^t^. 
his  acts.  The  injured  person,  we  have  seen,  has  at  common 
law  no  lien  upon  the  wrong-doing  ship,  but  only  a  right  of 
action  against  the  person  in  fault,  and,  if  he  was  the  ser- 
vant  or  agent  of  another,  against  his  employer  («).  We 
now  proceed  to  discuss  the  liability  in  Admiralty  of  the 
ship  by  the  negligent  navigation  of  which  the  damage 
was  occasioiied.  In  dealing  with  this  branch  of  the  sub- 
ject it  is  almost  impossible  to  avoid  personifying  the  ship 
aad  speaking  of  her  as  the  actual  wrong-doer.  The  habit 
is  in  some  respects  convenient  and  is  inveterate,  and  it 
would  be  useless  to  struggle  against  it.  But  it  must  not 
be  forgotten  that  in  speaking  of  a  ship  as  a  wrong-dper  or 
"in  fault "  for  a  collision,  we  are  using  a  figure  of  speech 
which  is  apt  to  be  misleading  {t).  There  are,  indeed,  to 
be  found  in  the  books  cases  which  give  some  countenance 
to  the  doctrine  that  in  Admiralty  the  ship  is  the  real 
defendant;  that  the  ship  is  sued,  because  it  is  she  that 
has  done  the  wrong,  and  she  that  pays  the  recompense. 
Bat  it  is  submitted  that  this  view  of  the  liability  of  the  ship 


ir)  Cuthbertwn  v.  Farsonsy  12  C. 
B.304. 

(«)  See/y^LoTdBlaokbmn,  iSir^ 
Vear  Commisntmers  v.  Adamtoftf  2 
App.  Gas.  743,  768. 

(0  The  JTidgment  in  The  Sisters, 
I  P.  D.  117,  is  an  matanoe  of  the 
roofuikm  ariainff  from  the  practioe 
ofpeRonifyins'theship.  A  collision 
oocoired  by  we  fault  of  those  on 


board  ship  A.  in  driying  another,  B. , 
to  alter  her  course,  so  as  to  strike 
and  injure  a  third  ship,  C.  C.  sued 
A.,  and  in  the  judgment  the  action 
is  thus  desoribsd: — *'The  suit  is 
not  brought  agfainst  the  actual 
wrong-doer,  but  it  is  brought 
against  the  vessel  which  caased 
the  actual  wrong-doer  to  do  the 
wrong." 
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in  Admiralty  is  not  well  founded,  and  that  at  the  present 
day  it  would  not  be  followed.  It  probably  would  never 
have  been  put  forward  but  for  the  loose  language  frequently 
used  with  reference  to  negligence  in  the  conduct  of  ships, 
which  attributes  the  negligence  not  to  the  persons  who 
navigate,  but  to  the  ships  themselves.  The  process  of 
Admiralty  Courts  against  the  ship  seems  clearly  to  have 
originated,  not  in  any  such  idea  as  that  involved  in  the  law 
of  deodand  (u)  or  in  the  noxal  action  of  the  civil  law,  but 
simply  as  a  ready  and  effectual  means  of  compelling  the 
wrong-doer  to  appear  and  defend  the  action,  or  to  make 
recompense  (r). 

Some  countenance  is  lent  to  the  theory  of  the  ship's,  as 
distinguished  from  the  owner's,  liability,  by  cases  {x)  in 
which  the  shipowner  has,  by  seizure  and  sale  of  his  vessel 
in  Admiralty,  been  held  liable  in  damages  for  a  collision 
caused  by  the  fault  neither  of  himself  nor  of  his  servants, 
but  of  persons  in  charge  of  his  ship  who  were  not  his 
servants.  Some  of  these  cases  have  been  reversed  on 
appeal ;  but  there  is  at  least  one  (y)  recent  decision  of 
the  Court  of  Admiralty  giving  effect,  at  the  expense  of  the 
innocent  owner,  to  the  principle  that  it  is  the  ship  that 


(n)  For  a  curious  case  upoii  the 
law  of  deodand  in  connection  with 
collision,  see  Jley.  v.  Folwarty  1  Q. 
B.  818,  where  it  was  held  that  the 
j  iiry  have  no  power  to  levy  deodand 
where  the  collision  is  by  faalt 
amountinflf  to  manslaughter,  though 
they  have  where  there  is  mere  neg- 
ligence: Law  Magazine,  vol.  3, 
p.  188. 

(v)  See  per  Dr.  Lushington  in 
The  MelUma,  3  W.  Rob.  16. 

(x)  The  Ticonderogay  Swab.  215  ; 
The  Zetnington,  2  Asp.  Mar.  Law 
Cas.  475  ;  and  see  the  decision  (re- 
versed on  appeal)  of  Sir  R.  PhiUi- 
more  in  The  Halley^  L.  B.  2  A.  & 
E.  3  ;  on  app.  ibid,  2  P.  C.  193.  In 
America  it  has  been  held  that  the 
liability  of  the  ship  arises  without 
regard  to  the  ownership :  see  The 


China,  7  Wall.  53;  The  R.  B. 
Forbes,  1  Sprague,  328 ;  and  The 
Cumberland,  Stuart's  Vice- Ad.  Re- 
ports (Lower  Canada,  1858),  p.  7o. 
The  opposite  views  as  to  the  posi- 
tion of  the  owner  of  a  ship  pro- 
ceeded as'ainst  in  the  Admiralty 
Court  will  be  found  discussed  in 
The  MuUtngar,  26  L.  T.  N.  S.  326, 
and  The  Farlement  Beige,  5  P.  D. 
197,  217.  In  the  former  (an  Irish) 
case,  Townsend,  J.,  stated  that  in 
Admiralty  it  is  the  ship,  and  not 
the  shipowner,  that  is  sued ;  in  the 
latter  case,  Brett,  L.J.,  held  that 
the  shipowner  is  in  fact  impleaded 
in  Admiralty.  Cf .  also  The  Long' 
ford,  14  P.  D.  34. 

(y)  The  Lemington,  2  Asp.  Har. 
Law  Cas.  475.  See  this  and  other 
oases  below,  pp.  90,  seg. 
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does  the  wrong.  Whatever  ground  there  may  be  for  the 
opinion  that  by  the  maritime  law  it  was  the  ship  that  did 
thie  wrong  (s)^  and  the  ship  that  paid  the  recompense,  the 
principles  of  the  common  law  have  so  far  prevailed  in  the 
Admiraltj  of  this  comitiy,  that  it  is  at  least  doubtful 
whether  at  the  present  day,  notwithstanding  the  case  above 
mentioned,  damages  could  be  recovered  in  Admiralty 
against  an  innocent  shipowner,  where  his  liability  depended 
only  upon  the  supposed  principle  of  the  maritime  law  which 
fixes  the  fault  upon  the  ship  {a). 

Upon  this  subject  the  language  of  Selwyn,  L.  J.,  in  The 
Ealley  isidLj  here  be  quoted.  ^'  In  cases  like  the  present, 
where  damages  are  claimed  for  tortious  collisions,  a  chattel, 
such  as  a  ship  or  carriage,  may  be,  and  frequently  is, 
spoken  of  as  the  wrong-doer;  but  it  is  obvious  that 
although  redress  may  be  sometimes  obtained  by  means  of 
the  seizure  and  sale  of  the  ship  or  carriage,  the  chattel 
itself  is  only  the  instrument  by  the  improper  use  of  which 
the  injury  is  inflicted  by  the  real  wrong-doer  "  (6). 

Again,  in  The  Parlement Beige (ajy^rett^  L.J.,  delivering 
the  judgment  of  the  Court  of  Appeal,  said : — "  In  a  claim 
made  in  respect  of  a  collision  the  property  is  not  treated 
as  the  delinquent  per  se.  Though  the  ship  has  been  in 
collision  and  has  caused  injury  by  reason  of  the  negligence 


(z)  Cf.  Anon.  1  Keb.  44,  vhere 
the  '* mifldemeanoor  of  boat"  is 
ipoken  of. 

(a)  The  doctrine  'which,  treaiing- 
the  ship  as  the  wrong-doer,  makes 
her  UBole  in  Admii^ty  under  aU 
circamntanoes,  and  without  regrard 
to  her  ownenQiip,  has  been  carried 
further  in  the  American  Courts 
than  is  consistent  with  the  English 
dednons :  see  per  Story,  J.-,  United 
SUta  T.  The  Malek  Adhel,  2  How. 
210,  233.  In  Holmes*  Common 
Iaw,  pp.  26,  9eq,y  and  an  article, 
10  American  Law  Review  (p.  432), 
the  writer,  Mr.  O.  W.  Holmes, 
jnn.,  traces  a  connection  between 
the  liability  of  the  ship  in  Admi- 


ralty  and  the  law  of  deodand ;  and 
he  refers  to  the  noxa  deditio  of  the 
Roman  law  as  embodying  the  same 
idea.  But  there  seems  considerable 
doubt  whether  arrest  of  the  ship  in 
Admiralty  had  any  connection  with 
deodand  or  noxa  deditio.  It  was 
more  probably  adopted  simply  as  a 
means  of  compelling  the  owner  to 
appear. 

[b)  Per  Selwyn,  L.J.,  in  The 
Halley,  L.  R.  2  P.  C.  193,  201. 
And  see  The  M.  Moxham,  1  P.  D. 
107,  111  ;  Simpson  v.  Thompson^  3 
App.  Cas.  279,  as  to  the  necessity 
of  determining  who  is  "  the  actual 
wrong-doer.** 

(r)  6  P.  D.  197,  218. 
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or  want  of  skill  of  those  in  charge  of  her,  yet  she  cannot 
^e  made  the  means  of  compensation  if  those  in  charge  of 
her  were  not  the  servants  of  her  then  owner,  as  if  she  ^waa 
in  charge  of  a  compulsory  pilot.  This  is  condusiye  to 
show  that  the  liability  to  compensate  must  be  fixed  not 
merely  on  the  property,  but  also  on  the  owner  through  the 
property." 

From  the  expressions  used  in  these  judgments,  it  would 
appear  that  the  liability  of  the  ship  in  Admiralty,  and  of 
the  owner  at  common  law,  should  always  be  concurrent. 
And  in  The  Druid  [d)^  Dr.  Lushington  said,  that  the 
liability  of  the  ship  and  the  responsibility  of  the  owner, 
were  convertible  terms.  But  unless  we  are  to  understand 
"owner"  to  mean  pro  hdc  vice  owner,  or  in  some  sense  other 
than  that  of  general  owner,  the  dictum  of  Dr.  Lushington 
is  not  consistent  with  subsequent  cases.  It  is  clear  that 
the  ship  may  be  liable  in  Admiralty  where  no  damages 
could  be  recovered  at  law  against  the  general  owner. 
Gases  in  which  it  has  been  so  held  will  be  considered 
below  (e). 
Maritime  lien  Before  discussing  further  the  cases  in  which  the  ship, 
its  nature.  '  8^  distinguished  from  her  general  owners,  is  liable  to  the 
sufEerers  in  a  collision,  it  will  be  convenient  to  consider  the 
nature  of  the  liability  of  the  ship  in  Admiralty.  This 
liability  exists  in  the  form  of  a  lien  or  charge  upon  the 
ship,  which  arises  in  consequence  of  the  collision  in  favour 
of  the  injured  party.  As  a  general  rule,  where  a  ship  in 
the  course  of  her  employment  for  the  owner's  benefit,  by 
the  fault  of  those  in  charge,  strikes  or  causes  injury  to(/) 
another  ship,  a  charge  for  the  amount  of  the  loss  attaches 
to  her  in  favour  of  the  sufferer.  This  charge  or  privilege, 
called  a  maritime  lien,  is  enforced  against  the  ship  by  an 
action  in  rem  in  Admiralty. 

{d)  1  W.  Rob.  391.  collision  between  two  others,  though 

(e)  Infra,  pp.  90,  9eq.  she  does  not  herself  strike  either  of 

[f)  It  seems  that  the  lien  attaches  them.    See  infra,  p.  85. 
to  a  ship  that  negligently  causes  a 
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The  prooeedings  in  an  action  in  rem  oommence  with  the 
issue  of  a  writ  of  summons  addressed  to  the  owners  and 
persons  interested  in  the  ship(^);  this  is  followed  by 
arre8t(A)  of  the  ship  by  the  marshal  of  the  Court.  There- 
upon the  ship,  with  her  gear  and  tackle,  and  the  freight 
she  is  earning  at  the  time  of  the  collision,  become  security 
to  the  phdntiff  for  any  damages  he  may  recover  in  the 
action  (t). 

The  privilege  or  right  of  the  injured  party  against  the 
ship  is  inchoate  from  the  moment  of  collision  (A;),  and  is 
carried  into  effect  by  proceedings  in  the  Admiralty  Divi- 
fflon  of  the  High  Court  or  other  Court  having  Admiralty 
jurisdiction  (/).     It  is  not  displaced  by  a  sale  to  a  bond 


(s)  As  to  serrioe  of  the  writ,  aee 
w/r«,pp.  304,  327. 

(A)  TlieValentuiianBegfiilationfl, 
iasiwd  eireitsr  ▲.D.  1336 — 1343,  for 
the  guidance  of  the  Courts  of  the 
Set  at  Yalencis,  contain  provisions 
as  to  the  ezecntion  of  the  sentence 
of  the  Court  bj  arrest  and  sale  of 
the  moveable  property  of  the  de- 
fendant, indndmglus  ships.  These 
provisions  are  in  some  respects  simi- 
iir  to  the  existing  process  of  the 
Admiralty;  but  there  is  no  trace  in 
them  of  a  lien  existing  before  arrest. 
See  Twiss*  Bhick  Book  of  the  Ad- 
miialty,  Vol.  IV.  pp.  475  *eq.  The 
Begolations  are  referred  to  by  Mr. 
Jiuitioe  Story  in  De  Lovio  v.  Boit,  2 
Gall.  398,  as  authority  for  the  ex- 
tent and  character  of  Admiralty 
joriadiction.  Arrest  of  a  defen- 
dant's property  or  person,  to  com- 
pel him  to  appear,  lieet  in  jure 
civiii  nullum  hubet  fundatnentum^ 
▼as  a  practice  which  fonnerly  ex- 
tensively prevailed  on  the  con- 
tinent of  Europe — r«  totd  Europd 
mtatimma :  Huberi  Positiones 
|nri8,  ii.,  4 ;  Hub.  Pmlectiones 
jnr.  civ.,  vol.  2,  88  soq.  This 
anbject  is  fully  discussed  in  Maine's 
Sarly  History  of  Institutions, 
pp.  261  $eq. 

(i)  Subject  to  the  marshal's 
charges;  The  Europa,  B.  k  L. 
210.   The  nature  of  proceedings  in 


rem  is  very  fully  discussed  in  the 
following  oases:  The  Bold  Buc- 
cleugh,  7  Moo.  P.  C.  C.  267  ;  The 
Ahnty  1 W. Bob.  Ill,  The Mellona, 
3  W.  Rob.  16  ;  The  Nymph,  Swab. 
Ad.  86  ;  The  Farlement  Beige,  6  P. 
D.  197;  The  Orient,  3  Mr.  Law 
Cas.  O.  S.  321 ;  L.  R.  3  P.  0.  696 ; 
The  Two  Ellene,  L.  R.  4  P.  C.  161  ; 
The  Heinrieh  Bjom,  10  P.  D.  44,  ut 
pp.  63,  54  ;  The  Cella,  13  P.  D.  82  ; 
Taylor  V.  Carryl,  20  How.  684.  It 
is  doubtful  whether  the  doctrine 
that  collision  g^ves  rise  to  a  lien  is 
older  than  The  Bold  Buccleugh,  In 
no  earlier  case  is  the  doctrine  ex- 
plicitly stated.  In  Brown*s  Admi- 
ralty Law,  vol.  2,  p.  143,  it  is 
stated  that '  *  the  torts  of  the  master 
cannot  be  supposed  to  hypothecate 
the  ship,  nor  in  my  humble  judg- 
ment, in  strictness  of  speech,  to 
produce  any  lien  on  it."  And  so 
of  salv^e  {ib,  p.  62),  there  is  no 
lien.  From  Clerke's  Praxis,  tit. 
24,  28,  it  appears  that  arrest  of  the 
defendant's  ship  (or  other  goods) 
was  an  alternative  to  arrest  of  the 
defendant's  person,  and  was  merely 
a  means  of  compelling  appearance. 

{k)  The  Bold  Bueeleugh,  7  Moo. 
P.  C.  C.  267. 

(/)  The  statutes  conferring  and 
regulating  Admiralty  jurisdiction 
are :  —  High  Court,  13  Rio.  2, 
Stat.  1,  c.  6;  15  Ric.  2,  c.  3:3 
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fide  puTohaser  without  notice  (m),  by  the  owner's  death  (n), 
or  bankruptcy  (o),  or,  if  the  ship  is  owned  by  a  company, 
by  a  winding-up  order  against  the  company  (/?),  or  by  a 
sale  imder  the  order  of  a  foreign  Court  in  which  the  pro- 
ceedings are  not  in  rem{q).  The  injured  party  must, 
however,  take  proceedings  to  enforce  his  right  within  a 
reasonable  time,  or  he  will  lose  the  benefit  of  his  lien  (r), 
at  any  rate  where  there  are  circumstances  which  render 
its  enforcement  inequitable.  Where  the  defendant  ship 
was  owned  by  a  company,  and  many  of  the  shares  in  the 
company  had  changed  hands  since  collision,  this  was  held 
not  to  constitute  a  sufficient  change  of  interest  to  render 
the  enforcement  of  the  lien  inequitable  («).  The  indelible 
character  of  the  lien  for  damages  is  analogous  to  the  noza 
caput  sequitur  of  Roman  law:  and  supports  the  theory  that 
by  the  ancient  doctrine  of  the  Admiralty  it  was  the  ship 
that  "  did  the  wrong  "  (0. 
To  what  the  The  lien  attaches  to  the  hull  of  the  ship,  and  also  to  her 
tackle,  apparel,  and  furniture.  Thus  her  sails  and  rig- 
ging {u)y  and  her  equipment  for  a  fishing  voyage  {x)y  have 
been  held  subject  to  it.  But  it  does  not  attach  to  the 
wearing  apparel  of  passengers  on  board  her  (y).  The  lien 
exists  after  the  ship  has  been  wrecked  and  broken  in 
pieces,  and  it  may  be  enforced  against  the  fragments  (2). 

&  4  Vict.  c.  66  ;  24.  Vict.  c.   10.  Naoigation  Co,,  L.  R.  20  Eq.  325; 

County  Courts :  31  &  32  Vict.  c.  71 ;  In  re  Rio  Grand  do  Sol.  SteanuMp 

32  &  33  Vict.  c.  61 ;   38  &  39  Vict.  Co.,  6  Ch.  D.  282 ;   T/te  Cella,  13 

c.  60.    Vice- Admiralty  Courts :  26  P.  D.  82. 

&  27  Viot.  c.  24  ;  39  &  40  Vict.  (q)  The  Charles  Amelia,  L.  R.  2 

c.  69 ;  63  &  64  Vict.  c.  27  (Colonial  -   A.  &  E.  330. 

Courto).    ^tland :   11  Geo.  4  &  1  (r)  In  The  Europa,  2  Moo.  P.  C. 

Will.  4,  c.  69.     Ireland :   30  &  31  C.  K.  S.  1,  the  lien  was  held  to  be 

Vict.  c.  114  ;  39  &  40  Vict,  c^  28  ;  subsisting  three  years,  and  in  The 

40  &  41  Vict.  c.  66.  Kong  Magnus,  89  L.  T.  254,  eleven 

(m)  The  Bold  Buccleugh,  7  Hoo.  years,  after  the  collision.    See  also 

P.  C.  C.  267  ;'  The  Nymph,  Swab.  The  Fairport,  8  P.  D.  48. 
86  ;  The  Mellona,  2  W.  Rob.  16.  («)  The  Kong  Magnus,  supra. 

(«)  See  Fhulips  v.  Homfray,  24  {t)  See  above,  p.  76. 

Gh.  D.  439,  and  cases  there  cited,  {u\  The  Alexander,  1  Dods.  278. 

as  to  an  action  at  law  in  this  case.  (x)  The  Dundee,  1  Haffg.  109. 

(o)  The  Young  Mechanic,  2  Our-  (y)  The  WiUiam III.,Ij.  R.  3  A. 

'tis,  404  (Amer.  case).  &  E.  487. 

(p)  In  re  Australian  Direct  Steam  (r)  TheXepiune,  1  Hagrg.  227,238 


lien  attaches. 
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Cargo  on  board  the  ship  arrested  forms  no  part  of  the  Cargo  ma^  be 
re9  to  which  the  lien  attaches;  but  it  is  subject  to  arrest  ^^ip^. 
in  order  to  compel  the  payment  into  Court  of  freight  due  "^ent  of 
to  the  shipowner  {a) ;  and  if  part  has  been  discharged,  the 
remainder  will  be  released  only  upon  payment  of  the  whole 
of  the  freight  (6) ;  and  when  the  ship  is  ordered  to  be  sold, 
the  Conrt  will  order  the  marshal  to  retain  the  cargo  as 
security  for  the  freight  and  charges,  and,  if  no  application 
be  made,  to  sell  such  part  as  may  be  necessary  to  pay 
them  (c).    Such  freight  is  part  of  the  reSf  although  the 
cargo  in  respect  of  which  it  is  payable  was  not  on  board 
at  the  time  of  the  collision,  if  the  vessel  arrested  was 
in  bet  then  engaged  in  earning  it.     Thus,  where  a  ship 
was  in  collision  on  her  outward  voyage  with  a  cargo  on* 
board  for  the  owner's  benefit,  it  was  held,  that  the  cargo   . 
which  she  was  then  imder  charter  to  bring. home  from 
the  foreign  port  was  liable  to  arrest  {d).     But  where  the 
freight  had  been  paid,  and  the  ship  was  subsequently,  and 
before  arrest,  sold,  it  was  held  that  the  new  owner  was  not 
liable  beyond  the  value  of  the  ship  (e).  . 

Barges  and  craft  propelled  by  oars  only  are  subject  to  What  craft 
arrest  if  the  collision  occurs  on  a  tideway  (/) ;  but  not,  J^^.  ^^ 
it  seems,  where  the  injury  is  to  a  craft  which  is  not  sea- 
going, and  the  collision  occurs  in  the  body  of  a  county. 
Thus  it  has  been  held  that  a  County  Court-  has  no  jurisdic- 
tion in  the  case  of  a  collision  between  two  lighters  in  the 
Thames,  upon  the  ground  that  the  Admiralty  Court  had 


(vJiere  the  lien  was  for  wages) ; 
Tke  Bold  BuecUugh,  7  Moo.  f.  G. 

C.  267.    I>i8tmg.  The  Annie,  12  P. 

D,  50  (a  case  of  life  salvage). 

(a)  The  Victor,  Lush.  72;  The 
Leo^  Lush.  444 ;  Nixon  t.  Boherts, 
I  J.  &  H.  739.  As  to  arrest  of 
cargo  where  no  freight  is  due,  see 
Tie  Flora,  L.  K.  1  A.  &  E.  46. 
Art.  736  of  the  Oennan  Commercial 
Code  provides  for  arrest  of  cargo  for 
the  same  purpose. 

M. 


(b)  The  Boeelify  L.  B.  S  A.  &  E. 
363. 

{c)  The  Qetty^urg,  5  Asp.  M.  C. 
847.  ,  In  that  case  the  cargfo  was 
ordered  to  be  kept^  for  fourteen 
days  before  sale.         . 

(d)  The  Orpheus,  L.K.  3  A.  &  E. 
308. 

(e)  TheMellona,ZW,'Roh.l6,26. 

(/}  The  Sarah,  Lush.  649;  Fur- 
kit  V.  Flower,  L.  R.  9  Q.  B.  114; 
The  Emily,  67  L.  T.  214. 
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no  jurisdiction  in  such  a  case  (g).  But  a  ship  injuring  a 
barge  is  liable  to  arrest  (A).  And  if  a  foreign  ship  injures 
a  British  ship,  or  property  of  a  British  subject,  in  any  part 
of  the  world,  she  may  be  detained  if  found  within  three 
miles  of  the  shore  of  the  United  Kingdom  (t).  A  ship 
which  had  been  so  detained  was,  after  an  absolute  appear- 
ance by  her  owners  in  Admiralty,  held  liable  in  rem  for 
injury  to  a  barge  within  the  body  of  a  county  (A).  The 
owner  of  cargo  cannot,  under  24  Vict.  c.  10,  s.  7,  take 
proceedings  in  r^m- against  the  carrying  ship  in  respect  of 
damage  to  cargo  (/). 

A  plaintiff  who  obtains  judgment  in  a  damage  action  is 
entitled  to  enforce  his  lien  to  the  exclusion  of  another 
damage  claimant  who  institutes  his  action  after  judgment 
even  on  the  same  day  {m).  And  the  damage  lien  takes 
precedence  of  charges  upon  the  ship  arising  out  of  con- 
tract, such  as  mortgages  (n)  and  bottomry  bonds,  whether 
prior  or  subsequent  to  the  collision  in  date  (o),  liens  for 
wages,  whether  earned  before  or  after  the  collision  (/?), 
liens  for  pilotage  (^),  and  (probably)  the  possessory  lien 
of  a  shipwright  for  repairs  (r).     But  it  ranks  after  the 


(p)  Everard  v.  Kendall^  L.  R.  6 
C.  P.  428.  For  the  reason  of  the 
diBtinction  as  to  sea -going  craft, 
see  below,  p.  326 ;  and  as  to 
County  Court  jurisdiction,  below, 
p.  326. 

(A)  The  Mahina,  Lush.  493 ;  Br. 
&  L.  67. 

(0  17  &  18  Vict.  0.  104,  8.  627. 

(k)  The  Bilbao,  Lush.  149. 

(/)  The  Victoria,  12  P.  D.  105. 

\m)  The  Saracen,  6  Moo.  P.  C.  C. 
66 ;  The  Deedemona,  Swab.  168 ; 
and  see  Tfie  Markland,  L.  B.  3  A. 
&  E.  340 ;  The  Alne  Eolme  (first 
action),  47  L.  T.  N.  S.  309. 

(n)  See  The  Chief Uun,BT.  &Luah. 
104,  111,  as  to  the  mortgagee's 
position. 

(o)  The  AUne,  1  W.  Bob.  Ill ; 
iirfra,  p.  83.  It  has  reoentlj  been 
held  in  America  that  the  damage 
lien  takes  precedence  of  the  lien 


for  necessaries  supplied  prior  to  the 
collision:  Loud  v.  Tugboats  John 
Q,  Stevens  and  £.  S.  Carter,  89  L.  T. 
164. 

{p)  The  Benares,  7  Not.  of  Cas. 
Suppl.  p.  60;  The  Linda  Flor, 
Swab.  309 ;  The  Duna,  6  L.  T.  N. 
S.  217;  The  Elin,  8  P.  D.  39, 
129 ;  The  Chimeera,  cited  8  P.  D. 
46,  131,  in  aU  which  oases,  how- 
ever, the  ship  was  foreign. 

{q)  Abbot  on  Sh.  (12tli  ed.J,  697 ; 
The  Benares,  supra.  Quaere,  wnether 
any  such  lien  exists. 

(r)  Precedence  was  given  to  a 
salvage  lien  over  the  smpwiight's 
lien  in  The  Qustaf,  Lush.  606.  But 
see  TheAUne,  I  W.  Bob.  111.  The 
shipwright's  lien  is  not  determined 
by  arrest  of  the  ship  in  a  neces- 
saries action :  The  Acacia,  4  Asp. 
Mar.  Law  Cas.  264. 
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daim  of  a  bondholder  who,  after  the  collision  and  before 
airest,  without  notice  of  the  damage  lien,  advances  upon 
bottomry  money  which  is  afterwards  expended  in  repairs 
—so  far,  at  least,  as  such  daim  relates  to  the  increased 
Yalue  of  the  ship  by  reason  of  such  repairs  (s) ;  and  it 
probably  ranks  after  a  salvage  lien  attaching  after  the 
collision  (f). 

The  case  of  The  Aline  (w),  which  is  frequently  oited  ^^  Mine. 
upon  the  question  of  priority  of  liens,  was  as  follows : — 
ABusdan  schooner,  The  Aliney  went  into  Oowes  to  be 
lepaiied  after  collision  on  the  22nd  of  September  with 
The  Panther,  a  British  brig.  One  Day,  without  notice  of 
any  proceedings  against  The  Aline  being  intended,  under- 
took to  be  responsible  for  254/.  2«.  6d.  for  repairs  to  The 
Aline  upon  her  master  agreeing  to  give  a  bottomry  bond 
for  that  amount.  On  the  20th  of  October  The  Aline  was 
arrested  in  a  damage  suit  at  the  instance  of  the  owner  of 
The  Panther.  On  the  following  31st  of  January  The  Aline 
was  held  solely  in  fault  for  the  collision.  She  was  after- 
wards sold  under  the  process  of  the  Court,  and  realized 
208/.  is.  9d.  The  registrar  found  that  220/.  VU.  lOd,, 
besides  some  interest  and  costs,  was  due  to  the  owner  of 
The  Panther.  The  repairs  were  effected  partly  before  and 
partly  after  the  arrest.  A  question  arose  between  Day 
(who  was  treated  as  a  bondholder)  and  the  owner  of  The 
Panther  as  to  the  right  to  the  proceeds  of  the  sale  of  The 
Mne.  It  was  held  that  the  owner  of  The  Panther  was 
eatitled  to  the  value  of  The  Aline  before  the  repairs  were 
commenced,  and  of  that  part  of  the  repairs  which  were 
done  after  the  arrest  took  place.  The  decision  was  founded 
upon  considerations  of  policy,  it  being  thought  inexpedient, 

(«)  Th$  Aline,  1  W.  Bob.  111.  the  damage  lien  is  not  beneflted  by 

Aa  to  the  gToand  of  this  decision,  the  repairs  is  doubtful. 
see  per  Paike,  B.,  in  The  Bold  Bue-  (t)  See  The  Selina,  2  Not.  of  Cas. 

^K  7  Moo.  P.  C.  G.  267,  285.  18;  Caryo  ^^rG^a^m,  Br.  &  Lush.  181; 

Whether  the    bondholder   would  Att.^Gen.  v.  Norttedt,  3  Price,  97. 
IttTe  priority  where  the  owner  of  (u)  1  W.  Rob.  111. 
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as  regards  the  interests  of  both  the  owner  of  the  wrong- 
doing and  the  owner  of  the  injured  ship,  to  throw  diffi- 
culties in  the  way  of  bottomry  transactions  tending  to 
benefit  both  of  them  (x). 

It  will  be  observed  that  in  The  Aline  it  was  held  that 
the  owner  of  the  injured  ship  was  entitled  to  such  part  of 
the  proceeds  of  sale  as  represented  the  accretion  in  value 
due  to  repairs  effected  after  arrest.  In  a  subsequent 
case  (^),  where  the  ship  had  without  consent  been  repaired 
and  increased  in  value  after  arrest,  it  was  held  that  the 
owner  was  entitled  to  have  her  released  upon  payment 
into  Court  of  her  value  at  the  date  of  the  arrest. 

Where  several  claimants  for  damages  in  several  actions 
in  rem  in  respect  of  the  same  collision  obtain  sucoessiYe 
judgments  against  the  ship,  their  respective  liens  are  en- 
forceable against  the  ship  in  the  order  of  the  judgments  (s). 
A  plaintiff  who  institutes  his  action  after  another  has  been 
instituted,  but  before  judgment,  is  entitled  to  damages 
rateably  with  the  plaintiff  in  the  earlier  action  {a). 

In  the  case  of  a  ship  owned  by  a  company  in  liquidation 
the  damage  lien  will  be  enforced  in  priority  to  the  olaims 
of  the  general  creditors  (b).  If  all  parties  are  before  the 
Court,  an  order  will  be  made  in  the  liquidation  for  pay- 
ment of  the  amount  of  the  lien.  But  if  parties  interested 
in  the  ship,  as  mortgagees  in  possession,  are  not  before  ihe 
Court  and  cannot  be  brought  before  it,  leave  must  be  ob- 
tained in  the  vnnding-up  to  proceed  in  Admiralty.     An 


(x)  But  see  per  Parke,  B.,  on 
this  case  in  The  Bold  Bueeleugh^  7 
Moo.  P.  C.  C.  267,  286. 

(y)  The  St.  Olafy  L.  B.  2  A.  &  E. 
360.  It  does  not  appear  that  The 
Aline  was  cited. 

(c)  The  Saracen,  6  Moo.  P.  C.  C. 
56.  As  to  a  stay  of  proceedings  in 
such  a  case  to  enable  the  defendant 
to  limit  liability,  The  Alne  Holme 
(first  action),  47  L.  T.  N.  S.  309. 

(a)  The  Clara,  Swab.  1.  See 
The  Union,  3  L.  T.  N.  S.  280 ;  infra. 


p.  215,  as  to  this  being  a  lexfori^ 

{b)  In  re  Australian  Direct  Steam 
Navigation  Co.,  L.  B.  20  Eq.  325  ; 
In  re  Sio  Grande  do  Sul  Steamship 
Co.,  6  Ch.  D.  282.  See  also  In  re 
Traders^  North  Staffordehire  Carrying 
Co,,  L.  R.  19  Eq.  60,  as  to  the 
right,  after  winding-up  order,  to 
s^  a  barge  for  toUs  due  bef oi« 
winding-up ;  and  see  alM>  as  to 
enforcing  a  necesffaries  lien  in  case 
of  bankruptcy,  Halliday  r.  Sarrie. 
L.  B.  9  C.  P.  668. 
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arrest  of  the  ship  by  the  Admiralty  Court  after  a  winding- 
up  order  has  been  made  is  void,  imless  leave  to  prooeed  in 
Admiralty  has  been  obtained  in  the  winding-up  (c). 

In  Ireland  an  in  jimction  to  restrain  an  Admiralty  action 
in  retn  was  refused  by  a  Court  of  Bankruptcy,  except  upon 
payment  into  Court  of  the  amount  of  the  claim  and  an 
imd^rtaking  being  given  as  to  costs  {d). 

Though  it  has  not  been  expressly  so  held,  it  appears  Whether  the 
that  the  lien  attaches  not  only  to  a  ship  that  strikes  and  ^hen  thereL 
iajures  another,  but  to  a  ship  by  the  negligent  navigation  damage,  but 
of  which  a  collision  is  caused  between  two  other  vessels  {e). 
By  virtue  of  10  &  11  .Vict.  c.  27,  it  attaches  to  a  ship  that 
injures  a  pier  or  harbour  works  (/),  and  probably  it  attaches 
in  all  damage  cases  where  the  Admiralty  has  jurisdiction 
by  statute  (^);  but  not  where  the  plaintiff  is  suing  the 
owner  of  the  carrying  ship  for  damage  to  his  goods  under 
the  provisions  of  24  Yict.  c.  10,  s.  6.     In  this  case  the  Act 
gives  a  right  against  the  ship,  but  no  lien  (A).     For  loss 
of  life,  since  no  action  lies  in  rem  {in/ray  p.  122),  there  is 
no  lien. 

It  has  not  been  expressly  decided  whether  the  lien  for  Whether  the 
damage  attaches  in  cases  where  the  Admiralty  Court  has  attacks  ^en 
jniisdiction  only  under  the  modem  statutes,  3  &  4  Vict,  ^e  Admiralty 
c  65,  and  24  Yict.  c.  10.     If  the  collision  occurs  within  jariadiction 
the  body  of  a  county,  or  if  one  ship  is  injured  by  the  ^^^y***"^ 
negligence  of  those  in  charge  of  another  ship,  without 


{e)  See  note  {b),  ante,  p.  84. 

[d)  In  re  T.  C,  Ir.  Rep.  11  Eq. 
151.  And  see  The  John  and  Mary, 
Swab.  471. 

W  See  The  Sieiers,  1  P.  D.  117  ; 
The  Wheaieheaf  and  The  Intreptde, 
3  Uii.  Law  Cm.  O.  S.  292 ;  The 
Industrie,  L.  R.  3  A.  &  E.  303 ; 
Tke  Eneray,  ibid,  48  ;  TheBatavier, 
9  Moo.  P.  C.  C.  286 ;  The  Ligby 
Onmi,  Ad.  Ct.  April,  1884,  infra, 
p.  187. 

(/)  The  Merle,  31  L.  T.  N.  S. 
^7 ;  Cf.  The  Czar,  19  Low.  Canada 


Jurist,  197  (damage  by  ship's 
anchor  to  telegraph  cable). 

ig)  See  The  Clara  Killam,  L.  R. 
3  A.  &  E.  161  ;  The  Siflph,  L.  R. 
2  A.  &  E.  24 ;  The  U'hh.  3  Mar. 
Law  Cas.  O.  S.  148  ;  The  Chase, 
Stuarts'  (Canada)  Rep.  361. 

(h)  The  Fieve  Superiore,  L.  R.  6 
P.  C.  482.  But  see  The  Patria,  L. 
R.  3  A.  &  E.  436,  459.  As  to  the 
effect  in  such  an  action  of  sect.  7, 
see  The  Victoria  (No.  1),  supra, 
p.  82. 
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actually  being  in  contact  with  the  latter  (e),  the  wrong- 
doing ship  may  be  sued  in  Admiralty  in  rem^  and  there 
are  strong  grounds  for  holding  that  in  these,  as  in  other 
cases  of  damage,  the  lien  attaches  (X;).  But  it  is  not-  in 
every  case  in  which  the  ship  may  be  sued  in  rem  that  the 
lien  attaches  (/) ;  and  there  are  cases  in  which  the  Ad- 
miralty Court  has  statutory  jurisdiction,  as  in  the  case 
of  damage  by  a  ship  to  a  pier(m),  and  certain  collisions 
within  a  county,  in  which  it  does  not  appear  to  haye  been 
expressly  decided  that  the  lien  attaches. 
Lien  by  It  has  been  held  that  the  liability  created  by  10  &  11 

case  of'injury  Vict.  0.  27,  upon  the  owner  of  a  ship  that  injures  a  pier 
to  a  pier,  &o.   qj.  harbour  works,  and  upon  the  ship  herself,  involves  a 

maritime  lien  upon  the  ship(n). 
Bail  takes  A  ship  will  be  released  after  arrest  upon  money  being 

arrested.    ^    P^i^  i^^  Court  or  bail  being  given  in  a  sum  sufficient  to 
satisfy  the  plaintiff's  claim  or  to  the  amount  of  the  defen- 


{%)  AA'm  The  Industrie,  L.  B.  3 
A.  &  E.  303 ;  The  Energy,  ibid.  48 ; 
The  Sisters,  1  P.  D.  117 ;  and  cases 
cited  tupra,  p.  27,  note  («). 

{k)  The  Two  Ellens,  L.  R.  4  P.  0. 
161,167;  TheMaryAnn,'L.U,\A. 
&  E.  8,  12 ;    The  Sara,  12  P.  D. 
158,  162 ;  14  App.  Gas.  209,  216. 
In  America  it  has  been  held  that  a 
ship  may  recover  in  Admiralty  the 
value  of  an  anchor  and  chain  from 
which   she  had  to  slip  to  avoid 
another  ship  driving  towards  her : 
The  Perkins,  2  Mar.  Law  Cas.  O.  S. 
Dig.  648 ;  and  that  no  lien  attaches 
to  a  ship  for  damage  to  a  bridge : 
1  Parsons  on  Sh.,  ed,  1869,  p.  532 ; 
bnt  the  owner  of  a  pier  improperly 
built  in  a  fairway  was   sn^  in 
Admiralty  for  damage  to  a  ship 
sunk  by  collision  with  it,  no  ques- 
tion being  raised  as  to  jurisdic- 
tion:  Atlee  V.  The  Packet  Co.,  21 
Wall.  389.    In  another  case  a  ship 
was  sued  in  Admiralty  for  injury 
caused  by  her  warp,  which  was 
negligently    stretched     across     a 
river:    Me  Cord   v.    The    Steamboat 
Tiber,  6  Bissel,  409.     As  to  Admi- 


ralty jurisdiction  in  case  of  collision 
between  a  raft  and  a  ship,  see  The 
W.  T,  Clark,  5  Bissel,  296.  By  the 
Supreme  Court  it  was  held  that  the 
owners  of  a  ship  from  which  fire 
had  been  communicated  to  a  ware- 
house on  shore  could  not  be  sued  in 
Admiralty :  The  Pfymtmth,  3  WaU. 
20.  TheBoyalGourtof  Jersey  has 
held  that  personal  injury  caused 
by  the  breaking  of  a  ship's  warp  by 
improper  straining  is  not  within  its 
Aiuniralty  jurisdiction:  2%e  Cyg^ 
nus,  2  L.  T.  N.  S.  196. 

U)  See  The  Pieve  Superiore,  L.  B. 
6  P.  C.  482 ;  The  Heinrich  Bjom,  10 
P.  D.  44;  11  App.  Gas.  270. 

(m)  Asia  The  Uhla,  3  Mar.  Law 
Cas.  O.  S.  148 ;  The  Excelsior,  L.  R. 
2  A.  &  E.  268 ;  The  Albert  Edward, 
44  L.  J.  Ad.  49  ;  Ihe  Maid  of  the 
Mist,  21  W.  R.  310.  decided  under 
the  Court  of  Admiralty  (Ireland) 
Act,  1867,  8.  29. 

(«)  The  MerU,  81  L.  T.  N.  S.  447. 
This  case  was  overruled  upon 
another  point  in  River  Wear  c£m- 
missioners  v.  Adamson,  2  App.  Cas. 
743. 
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dant's  liability  (o).    In  suoh  a  case  the  money  in  Court, 
or  the  amount  of  the  bail,  takes  the  plaoe  of  the  ship,  as  a 
seoarity  for  what  may  be  reooyered  in  the  action,  and  the 
ship  'herself  is  free  (p).    Though  it  has  been  held,  where 
the  amount  for  which  bail  was  given  was  insufficient  to 
pionde  for  damages  and  costs,  that  the  ship  may  be  re- 
arrested to  satisfy  the  claim  for  costs  (^),  it  is  doubtful 
whether  a  re-arrest  to  satisfy  damages  where  the  amount 
of  the  bail  is  insufficient,  would  be  allowed  (r).    Where 
bail  is  given  in  an  amount  beyond  the  owner's  statutory 
liability,  the  sum  recoverable  is,  nevertheless,  limited  to 
the  statutory  amount  (s).    Where  excessive  bail  is  required 
the  amount  will  be  moderated  upon  an  application  to  the 
Court  (^),  and  in  recent  years  the  additional  expense  of 
procQiiBg  excessive  bail  has  been  ordered  to  be  paid  by  the 
party  requiring  it. 

Gonunission  paid  on  procuring  bail  cannot,  however,  be 
reoovered  as  part  of  the  defendant's  costs,  though  it  may 
be  recovered  as  damages  where  it  is  shown  that  the  ship 
'was  arrested  maliciously  or  with  gross  negligence  (u). 

Where  after  judgment  in  a  damage  action,  in  which  Insufficient 
bail  for  an  insufficient  amount  had  been  given  and  the  remedy     ^ 
ship  released,  judgment  was  given  against  the  same  ship  agamst 
in  an  action  for  necessaries,  and  the  ahip  was  sold  in  the  of  ship, 
necessaries  action  and  the  money  paid  into  Court,  it  was 
held  that  the  plaintiffs  in  the  damage  action  could  not  be 


(o)  Afl  to  the  piBotice  touching 
btfl,  no  WilliamB  and  Brace,  Ad. 
Pr.  2iid  ed.  p.  282  teg. 

{p)  See  Boflooe*8  Ad.  Pr.  2nded. 
162, 166.  Ab  to  seonrity  to  answer  a 
eoanter-daim  where  the  defendant' s 
ship  is  not  arrested,  see  The  Alne 
SOm  (second  action),  47  L.T.  K.  8. 
307;  24  Vict.  0.10,8.  34.  Astothe 
proper  mode  of  obtaining  judgment 
where  there  is  default  of  appear- 
ance, see  7%e  Avenir,  9  P.  B.  84. 

iq)  The  Freedom,  L.  B.  3  A.  &  £. 
406;  andsee  2^^  J%)ra,L.  B.  1  A, 


k  E.  46. 

(r)  The  Kalamazoo,  16  Jur.  886  ; 
2%0  Volant,  1  W.  Bob.  383 ;  The 
Temiseouata,  2  Sp.  E.  &  A.  208; 
The  Folk,  infra, 

(«)  The  Ducheese  de  Brabant,  Sw. 
264  ;  The  Chieftain,  32  L.  J.  Ad. 
106  ;  The  Stafordthire,  L.  B.  4  P. 
0.  194. 

[t)  Owen  y.  The  Providence,  Ad. 
Ct.  1766 ;  Karsden'sAd.  Ga.  13.  See 
also  The  Chieftain,  Br.  &  L.  104  ; 
The  Victor,  Lush.  72. 

(f#)  The  Collin^rovcj  10  P.  D.  168. 
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paid  out  of  the  proceeds  of  the  sale  of  the  ship  to  the 
prejudice  of  the  claimants  in  the  necessaries  action  {x)» 

The  assignee  of  a  right  to  proceed  m  rem  for  repairs  is 
entitled  to  enforce  his  right  against  the  ship,  notwith- 
standing a  composition  deed  executed  bj  the  assignor  aft^r 
the  arrest  of  the  ship ;  and  although  at  the  date  of  the 
assignment  the  ship  was  not  under  arrest,  and  the  right  of 
the  assignor  was  inchoate  only(^).  It  seems  that  the 
right  of  an  assignee  of  a  Ken  for  damage  would  be  the 
same. 

The  lien  for  damage  which,  we  have  seen,  attaches  at 
the  instant  of  collision  (z)  adheres  to  the  ship  until  it  is 
discharged  by  being  satisfied,  by  laches  (a),  or  in  any  other 
way  in  which  by  law  it  may  be  discharged  (6).  It  seems 
that  it  may  be  enforced  after  the  death  or  bankruptcy  of 
the  wrongdoer,  or  of  the  person  liable  at  law  for  the  acts 
of  the  wrongdoer,  and,  in  the  absence  of  laches,  it  is 
not  barred  by  the  Statute  of  Limitations  or  by  lapse  of 
time(c). 

From  the  above  statement  as  to  the  nature  of  the  mari- 
time lien  for  damages,  it  will  be  seen  that  proceedings 
against  the  ship  in  Admiralty  provide  the  sufferer  by 
collision  with  a  remedy  in  many  cases  where  he  would 
otherwise  be  without  redress ;  as  where  the  owners  of  the 


{x)  The  Folk,  4  Asp.  Mar.  Law 
Gas  692. 

(j^)  The  Wasp,  L.  B.  1  A.  &  E. 
367.  The  principle  of  this  decision 
would  not  appear  to  be  affected  by 
The  Seinrich  Sj'om,  11  App.  Gas. 
270.  See  as  to  assignment  of  choses 
in  action,  S.  G.  J.  Act,  1873,  s.  25, 
8ub-s.  6 ;  and  as  to  the  effect  of 
banknxptoy  therein.  Bankruptcy 
Act,  1883,  8.  44;  £e  Tillett,  Exp, 
KingtcoU,  60  L.  T.  N.  S.  675.  As 
to  assignment  of  the  lien,  see  The 
Merle,  31  L.  T.  N.  S.  447;  The 
New  Eagle,  4  Not.  of  Gas.  426; 
The  Janet  Wileon,  Swab.  261 ;  The 
Louisa,  6  Not.  of  Gas.  531. 


(z)  The  Bold  BtKcleugh,  7  Koo. 
P.  G.  G.  267  ;  The  Mary  Ann,  L.  B. 
1  A.  &E.  8,  11. 

(a)  See  per  Mellish,  L.  J.,  The 
Two  Ellens,  L.  R.  4  P.  G.  161,  169. 

{b)  It  is  discharged  by  sale  of  the 
TM  under  process  of  the  Gourt :  The 
Saracen,  2  W.  Rob.  461 ;  by  pay- 
ment and  acceptance  of  the  amount 
of  the  claim :  The  William  Money,  2 
Hag.  136;  or  by  acceptance  of 
bail,  whether  the  amount  of  bail  is 
sufficient  to  recompense  the  sufferer 
or  not :  The  Kalamazoo,  15  Jur.  885 , 
supra,  p.  87. 

(e)  Beeper  Mellish,  L.  J.,  L.  R. 
4  P.  G.  170  ;  The  Kong  Magnus,  63 
L.  T.  N.  S.  716. 


SHIP  LIABLE  WHEN  OWNER  NOT  LIABLE. 


89 


wrongdoing  ship  are  resident  abroad,  dead,  or  bankrupt, 
or  for  other  reasons  cannot  be  sued  personally. 

The  question  referred  to  above  (d)  has  arisen  in  several  "WTietfier  the 
cases, — ^namely,  whether  the  ship  may  be  liable  in  pro-  uablewLre 
oeedings  t«  rem  where  the  collision  is  not  cauBed  by  the  *^®  owner  is 
&Tilt  of  the  owner  or  his  agents,  and  where,  consequently, 
he  oould  not  be  made  liable  at  law.     In  The  Druid  {e)^ 
Dr.  Lushington  said,  that  the  liability  of  the  ship  and  the 
responsibiliiy  of  the  owner  were  convertible  terms.     And 
in  some  later  cases  the  liability  of  the  ship  and  the  re- 
sponsibility of  the  owners  have  been  spoken  of  by  the 
Privy  Council  as  if  they  were  always  concurrent  (/)     In  a 
case  before  the  Court  of  Appeal  it  was  expressly  said  that 
^'the  liability  to  compensate  must  be  fixed  not  merely  on 
the  property  but  on  the  owner  through  the  property  "  (g). 
On  the  other  hand  there  are  decisions  in  Admiralty  holding 
the  ship  liable  where  the  owner  could  not  be  sued  at  law  (h) . 

Thus  where  a  yacht  was  placed  by  her  owners  in  the  Ship  in  hands 
hands  of  an  agent  for  sale,  and  whilst  in  his  possession,  and  ^^f^    ^ 
owing  to  his  negligence  in  not  striking  her  top  gear,  she   UjC^ai  y<^^<f<>k 
drove  from  her  moorings  and  injured  another  ship,  it  was 
held  that  the  yacht  was  liable.     The  proceedings  being 
m  rem^  Dr.  Lushington  said  that  the  common  law  doctrine 


Ji)  Supra,  p.  7fi.  For  further 
ormation  upon  thia  subjeot,  see 
i  pamphlet  entitled  **  Maritime 
Lien/'  by  the  Hon.  John  W.  Mana- 
field^London,  StereDa  &  Sona,  1889. 

(«)  1  W.  Bob.  391.  It  appeara 
from  The  Tasmania,  13  P.  l5.  110, 
116,  that  in  the  opinion  of  Sir  J. 
HamieD,  bj  '* owners"  Dr.  Loah- 
ington  meant  to  include  charterers. 

(/)  The  Diana^  Stuart  v.  Jsemon- 
9ery  4  Moo.  P.  C.  C.  11,  19 ;  The 
Amalia,  1  Moo.  P.  C.  C.  N.  8.  471, 
484;  The  EaUey,  L.  B.  2  P.  G. 
193;  The  Orient,  3  P.  C.  696,  703  ; 
Th$M.  Moxhrnn,  1  P.  D.  107. 

is)  Per  Brett,  L.  J.,  1^  Farle- 
meat  Beige,  5  P.  D.  197,  218. 

(A)  Besidea  tiie  caaea  mentioned 


below,  it  was  so  held  in  The  Nep- 
tune the  Second,  1  Dods.  Ad.  467 ; 
and  The  Girolamo,  3  Hag.  Ad.  169, 
where  the  vessel  was  condemned 
for  the  fault  of  a  compulsory  pilot. 
These  decisions  were,  nowever,  not 
followed  in  subsequent  cases:  see 
The  Protector,  1  W .  Bob.  45  ;  The 
Maria,  ibid,  96.  In  The  Druid,  1 
W.  Bob.  391,  Dr.  Lushington  said 
that  the  liability  of  the  ship,  and 
the  responsibility  of  the  owners, 
were  convertible  terms.  Whether 
this  dictum  is  to  be  understood  as 
referring  to  the  pro  hdc  vice  owner 
or  to  the  general  owner,  its  accu- 
racy in  law  aeema  to  be  equally 
doubtful.  Of.  The  I/rngford,  14  P. 
D.  34. 
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as  to  the  non-liability  of  her  owner  for  the  negligenoe  of 
an  independent  oontraotor  had  no  application  (t).  At 
common  law  the  owner  would  not  be  liable  in  saoh  a 
case  (A;). 

Where  a  vessel  was  chartered  to  the  French  G-ovemment, 
and  whilst  in  tow  of  a  steamship,  which  the  charterers 
ordered  her  to  employ,  by  the  fault  of  the  steamship, 
went  foul  of  a  third  vessel,  Dr.  Lushington  held  that,  the 
proceedings  being  m  rem^  the  maritime  lien  for  damage 
attached,  notwithstanding  any  prior  contract  between  the 
owner  and  a  third  party.  ^^  It  is  impossible,"  he  said, 
'^  that  because  a  person  has  entered  into  a  voluntary  oon- 
tract  by  which  he  is  finally  led  into  mischief,  that  that  oan 
relieve  him  from  making  good  the  mischief  which  he  has 
done."  And  he  said  that  this  was  the  case  though  the 
ship  has  been  demised  by  the  owner  to  another  who  has 
the  appointment  of  the  master  and  crew  (/). 

The  case  here  anticipated  by  Dr.  Lushington  afterwards 
came  before  Sir  B.  Phillimore,  and  was  decided  in  ac- 
cordance with  the  above  opinion  of  Dr.  Lushington. 
In  The  Leniington(m)  the  vessel  was  chartered  by  her 
owners  to  a  person  upon  terms  by  which  the  charterer  had 
the  sole  and  absolute  management  of  her  and  the  appoint- 
ment of  her  crew.  The  charterer  was  to  pay  all  expenses 
connected  with  the  ship,  and  her  owners  were  to  receive 
one-fifth  of  her  gross  earnings.  It  was  held  that  the  ship 
was  liable  in  proceedings  in  rem.  Sir  B.  FhiUimore 
said: — 


(•)  The  Ruhy  Queen,  Lush.  266 ; 
see  also  The  Orient^  L.  B.  3  P.  G. 
696. 

(k)  See  per  Blackburn,  River 
Wear  Commisaionera  y.  Adamaon^  2 
App.  Gas.  743,  768 ;  EglingUm  y. 
Norman,  46  L.  J.  Ex.  657. 

(0  The  liconderogoy  Swab.  Ad. 
215.  **  There  is  nothing  in  this 
judgpnent  which  leads  to  the  oon- 
olueion  that  Dr.  Lushington  in- 


tended to  retract  what  he  said  in 
The  Druid:*'  per  Sir  J.  Hannen, 
The  Taamania,  13  P.  D.  110,  117. 
See  also  a  dictum  of  Dr.  Lushington 
in  The  MelUma,  3  W.  Rob.  16,  21, 
as  to  the  liabilitj  of  the  ship  with- 
out regard  to  the  question  whether 
the  owners  at  the  date  of  the  anest 
were  the  owners  at  the  date  of  the 
ooUision. 

(m)  2  Asp.  Mar.  Law  Gas.  475. 
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"A  vessel  placed  by  its  real  owners  wholly  in  the 
eondol  of  charterers  or  hirers,  and  employed  by  the  latter 
for  the  lawful  purposes  of  the  hiring,  is  held  by  the 
charterers  as  pro  hdc  vice  owners.  Damage  wrongfully 
done  by  the  res  while  in  possession  of  the  charterers  is 
therefore  damage  done  by  the  owners  or  their  servants, 
although  those  owners  may  be  only  temporary.  Yessels 
suffeiing  damage  from  a  chartered  ship  are  entitled, j^nmd 
/oof,  to  a  maritime  lien  upon  that  ship,  and  look  to  the 
res  as  a  security  for  the  restitution.  I  cannot  see  how  the 
owners  of  the  res  can  take  away  that  security  by  having 
temporarily  transferred  the  possession  to  third  parties.  A 
maritime  lien  attaches  to  a  ship  for  damage  done  through 
the  n^ligenoe  of  those  in  charge  of  her,  in  whosesoever 
possession  she  may  be,  if  that  damage  is  inflicted  by  her 
whilst  in  the  course  of  her  ordinary  and  lawful  employ- 
ment, authorized  by  her  owners.  Whether  the  damage  is 
done  through  the  default  of  the  servants  of  the  actual 
owners,  or  of  the  servants  of  the  chartered  owners,  the  res 
is  equally  responsible,  provided  that  the  servant  making 
debult  is  not  acting  unlawfully  or  out  of  the  scope  of  his 
authority  "(«). 

The  hability  of  the  owner  in  this  case  has  been  com- 
pared to  that  of  the  holder  of  a  bottomry  bond  executed 
before  a  collision  for  which  the  ship  is  in  fault.  In  such 
a  case  the  damage  lien  takes  precedence  of  the  bottomry 
lien.    The  bondholder  is,  ^^  so  to  speak,  a  part  owner  in 


(ii)  SeetilaoThs  Emifyy  67  L.  T. 
SU,  where  a  barge,  worked  bj  the 
lurer's  aenrantB,  and  not  bj  the 
owner  or  his  aerrants,  was  held 
subject  to  arrest ;  cf .  also  TftsPhebef 
Wue,263.  The  charterer  of  a  ship 
b  tlie  situation  of  The  LemingUm, 
wpra,  p.  90,  is  held  to  be  entitled 
to  owner's  salvage  reward:  !%« 
Bamt,  L.  B.  3  A.  &  E.  612 ;  bnt  the 
ictusl  owner  is  entitled  to  owner's 
nlvage,  where,  notwithtstanding 
the  charter,  the  ship  remains  in  his, 


or  his  agent's,  possession:  The 
Collier,  L.  B.  1  A.  &  E.  83 ;  The 
Waterloo,  2  Dods.  Adm.  433.  In 
France  it  seems  that  a  ship  in  the 
position  of  The  LemingUm  is  liable 
to  the  sufferer  by  collision  as 
<<  gnarantie  speoiale :  "  Manuel  de 
I>roit  CSommercial,  par  P.  Bravard 
Vejri^es,  7th  ed.  par  Gh.  De- 
mangpeat,  p.  343.  See  also  below, 
p.  184,  as  to  the  liability  in  France 
of  the  ship  as  distinguished  from 
the  owner. 
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interest  at  the  date  of  the  collision,  and  the  ship  in  which 
he  and  others  are  interested  is  liable  to  its  value  at  that 
date  (of  the  collision)  without  reference  to  his  olaini  "  (o). 
The  Toimania.  The  liability  of  the  ship,  as  distinguished  from  that  of 
the  owner,  was  lately  under  discussion  in  T/ie  Tasmania  (p). 
The  conclusion  arrived  at  in  that  case  by  Sir  James  Hannen 
was,  that  the  damage  lien  is  not  absolute ;  that  it  does  not 
arise  upon  the  mere  fact  of  collision  through  the  negligence 
of  those  on  board ;  that  it  arises  only  where  "  the  navi- 
gators can  be  identified  with  the  owners  or  their  agents ;" 
and  that  by  the  maritime  law,  "  charterers  to  whom  the 
government  of  the  ship  is  voluntarily  handed  over,  repre- 
sent the  owners  so  as  to  bind  the  ship."  There  is,  he  said, 
a  primd  facie  liability  of  the  ship,  which  may  be  rebutted 
by  showing  that  the  injury  was  done  by  the  act  of  some 
one  navigatmg  the  ship  not  deriving  his  authority  from 
the  owners ;  and  by  the  maritime  law,  charterers  in  whom 
the  control  of  the  ship  has  been  vested  by  the  owners  are 
deemed  to  have  derived  their  authority  from  the  owners 
so  as  to  make  the  ship  liable  for  the  negligence  of  the 
charterers  who  are  pro  Mc  vice  owners.  From  these  pre- 
mises he  drew  the  conclusion,  that  whatever  is  a  good 
defence  for  the  charterers  against  the  claim  of  the  injured 
person  is  a  good  defence  for  the  ship,  as  it  would  have 
been  if  the  same  defence  had  arisen  between  the  owners 
and  the  injured  person. 

The  facts  of  the  case  to  which  Sir  James  Hannen 
applied  these  principles  were  these: — The  plaintiff,  the 
owner  of  the  smack  Striver,  sued  the  tug  Tasmania^  in  rem, 
for  sinking  the  smack  whilst  towing  her  into  Yarmouth 
harbour.  The  collision  was  caused  entirely  by  the  fault 
of  the  master  of  the  tug.     The  Tasmania  was  owned  by 

(o)  Fer  Jervis,   0.  J.,  The  Bold  by  her  owner,  Wella  v.  Oemond,  2 

Bueeletuh,  7  Moo.  P.  G.  C.  267,  Baym.  1044. 
285.     Gf.  the  liability  of  the  ship  {p)  13  P.  D.  110. 

for  wages  of  a  crew  not  employed 
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one  Watkins,  and  she  was  chartered  by  the  Great  Yar- 
month  Steam  Tug  Company  at  30/.  per  week,  the  charterers 
finding  a  captain  and  the  owners  the  crew.  The  plaintiff, 
who  -was  a  director  of  the  tug  company,  had  been  in  the 
habit  of  employing  the  company's  tugs  to  tow  his  smacks 
upon  terms  published  by  the  company,  one  of  which  was. 
that  the  company  were  not  to  be  liable  for  damage  to 
innar*kR  when  in  tow  of  their  tugs.  It  was  held  that  the 
plaintiff  employed  The  Tasmania  upon  the  terms  published 
\fy  the  company  with  reference  to  their  own  tugs ;  that  in 
contracts  made  upon  the  published  terms  there  was  neces- 
sarily implied  an  agreement  that  the  tug  should  not  be 
liable  tit  reni;  and  that  consequently  The  Tasmania  was 
not  liable  in  remy  no  damage  lien  having  arisen. 

Having  regard  to  the  above  decisions,  it  seems  that, 
notwithstanding  dicta  to  the  contrary,  a  person  injured  by 
a  collision  can  in  some  cases  recover  against  the  owner  of 
the  ship  that  has  done  the  damage  by  proceedings  in 
Admiralty  in  rem  where  he  could  not  recover  at  common 
law.  But  until  the  point  has  been  considered  by  a  Court 
of  Appeal,  the  law  cannot  be  considered  as  settled  (^). 

In  America,  the  liability  of  the  ship,  as  distinguished  Theliabilitj 
from  the  personal  liability  of  the  owner,  has  been  carried  ^gtinj^B&ed" 
farther  than  it  has  ever  been  carried  by  the  Courts  of  this  ^m  Sie 
oonntiy.   In  a  case  before  the  Supreme  Court  (r).  Story,  J.,  American 
quoted  with  approval  the  following  passages  from  a  judg-  ^^• 
ment  of  Marshall,  C.  J.: — ^^This  is  not  a  proceeding 
against  the  owner;  it  is  a  proceeding  against  the  vessel 
for  an  offence  committed  by  the  vessel."     And  again, 
quoting  from  another  case,  he  says : — "  The  thing  is  here 
primarily  considered  as  the  offender,  or  rather  the  offence 
is  primarily  attached  to  the  thing."     This,  it  will  be 

(f)  In  TTa/Mamy.Jfw^^ar,  Moore,  orders,  had  piraticallj  seized  the 

776,  the  Admiralty  Court  was  pro-  plaintiff's  ship. 

hifaitod  where  it  proposed  to  exer-  (r)  The  Malek  Adhel^  2  How.  210, 

ctse  jmisdiotion  in  the  case  of  a  234. 
ship  whoeecrew,  against  theowner's 
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obsarvedy  is  not  the  view  taken  by  the  Courts  of  this 
country  («). 

An  infitanoe  of  the  ship  being  affected  by  the  fault  of 
those  on  board,  for  which  her  owners  are  not  liable  at  law, 
occurs  where  a  collision  is  caused  by  the  fault  of  both 
ships,  and  the  fault  of  one  of  them  is  the  fault  of  her 
compulsory  pilot.  In  this  case  her  owners  can  recover 
half,  but  only  half,  their  loss  against  the  other  ship  and 
her  owners  {t) ;  and  that  only  subject  to  the  rule,  usual  in 
such  cases,  of  having  to  bear  their  own  costs  (u).  The 
fault  of  the  pilot  affects  the  ship  to  this  extent — ^that  it 
brings  into  operation  the  rule  as  to  division  of  loss ;  but 
it  would  seem  not  to  be  contributory  negligence  such  as 
would  affect  the  owners  at  law  (x). 

By  the  maritime  law,  as  administered  in  the  Admiralty 
of  this  country,  the  owners  of  a  ship  that  negligently 
damages  another  on  the  high  seas  are  liable  for  the  negli- 
gence of  their  servants  on  board  such  ship,  and  the  damage 
lien  attaches  to  the  ship.  Thus  Lord  Stowell,  in  The 
Dundee  {y)y  said  that  ^^  negligent  navigation  causing 
damage  to  another  ship  the  maritime  law  considers  as  a 
dereliction  of  bounden  duty,  entitling  the  sufferer  to  repa- 
ration in  damages.  The  ancient  general  law  exacted  a  full 
compensation  out  of  all  the  property  of  the  owners  of  the 
guilty  ship,  upon  the  common  principle  applying  to  per- 
sons undertaking  the  conveyance  of  goods  (2),  that  they 


(«)  In  America  the  ship  is  liable 
for  the  master's  contracts  in  eases 
where  she  would  not  be  liable  by 
English  law ;  of.  The  Nfvertink,  6 
Blatch.  C.  C.  R.  639 ;  Act  of  Con- 
gress of  3rd  March,  1851.  Upon 
the  question  whether  the  owners  of 
a  chartered  ship  are  liable  in  pro- 
ceedings in  rem  for  '*  torts  com- 
mitted by  the  ship,"  the  Supreme 
Court  was  equally  divided  in  Thorp 
V.  Hammond f  12  Wall.  408;  see 
also  The  Ciarita  and  The  Clara,  23 
Wall.  1. 


i: 


(4  The  Eeetor,  8  P.  B.  218. 

(m)  The  Hector,  8  P.  D.  218  ;  The 
Righorda  Minde,  8  P.  D.  132. 

\x)  See  Spaight  y.  Tedeattle^  6 
App.  Cas.  217. 

(y)  2  Hag.  120. 

(c)  "I  should  rather  say  under- 
taking the  management  of  any- 
thing likely  to  do  mischief,  unless 
attention  and  vigilance  is  used  by 
those  who  manage  it: "  per  Lend 
Blackburn,  Stoomvaart  Maatsehappy 
Nederland  v.  P.  and  0,  Steam  Na^i" 
gation  Co.,  7  App.  Oaa.  796,  812. 
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were  answerable  for  the  oonduot  of  the  persons  whom  thej 
employed,  and  of  whom  the  other  parties  who  suffered 
damage  knew  nothing,  and  over  whom  thej  had  no  con- 
troL  To  this  rule  our  own  country  conformed  "  (a).  It  is 
the  maritune  law,  and  not  the  law  of  the  flag,  that  governs 
in  sach  a  case.  Thus,  where  the  owners  of  a  cargo  on 
board  a  ship  sailing  under  the  Dutch  flag  sued  the  owners 
of  another  Dutch  ship  for  loss  of  cargo  in  a  collision  on  the 
high  seas  caused  by  the  fault  of  the  latter  ship,  it  was  held 
that  the  Dutch  law  (by  which,  it  was  alleged,  the  owners 
of  the  wrongdoing  ship  were  not  liable)  was  not  applicable 
to  the  case  (i). 

In  an  unreported  case  before  the  Admiralty  Division  the  CoUiaion 

..  ij^vi^x^*  1  •      abroad :  oon- 

qneetion  arose  whether,  where  two  foreign  vessels  were  m  fiiot  of  law. 
collision  at  the  mouth  of  a  Spanish  river,  proceedings  in 
rem  could  be  taken  against  one  of  them  in  the  English 
Admiralty,  it  being  alleged  that  by  Spanish  law  the  ship- 
owner is  not  answerable  for  the  wrongful  acts  of  those  in 
efaarge  of  his  ship.  No  decision  was  arrived  at,  the  case 
going  oS  upon  a  point  of  pleading  (c).  The  suggestion 
that  the  law  of  the  place  where  the  collision  occurred  is  to 
prevail,  and  is  to  exclude  the  damage  lien,  is  a  novel  one, 
and  would  probably  not  prevail  (rf). 

Notwithstanding  some  early  decisions  to  the  contrary  {e)y  Neither  ship 
it  is  now  settled  that  where  a  collision  is  caused  by  a  pilot  J^ie^^ 
placed  in  charge  of  a  ship  by  the  law,  the  fault  of  the  ^ault  of  a 
pilot  does  not  affect  the  ship  so  as  to  make  her  liable  in  ^t!^    ^ 
Admiralty,  nor  are  the  owners  answerable  for  the  pilot's 
negligence  at  law.    It  must  not,  however,  be  assumed  that 
the  pilot's  negligence  can  under  no  circumstances  affect 
the  ship.    We  shall  see  that  the  rule  of  division  of  loss 

(«)    See   aUo    The    Tieonderoga,  (c)  The  Maehin,   Ad.   Ct.   Not. 

Swab.   216;    The  MeUona,   3    W.  1884. 
Bob.  16,  21 ;  The  Leon,  6  P.D.  148.  (d)  See   farther  as  to  the  law 

(b)  Chartered  Mercantile  Bank  of  apphcable  in  snoh  a  case,  below, 

/jMfitf,  London,  and  China  v.  Nether^  pp.  212—214. 
land*  India  Steam  Narigation  Co,,  {e)  See  infraj  p.  218,  note  (d), 

10  Q.  B.  D.  521. 
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applies  where  the  fault  on  the  part  of  the  ship  is  that  of 
her  compulsory  pilot  (/)  ;  and  in  the  following  oases  it 
appears  to  have  been  held  that  a  tug  may  be  liable  for 
the  fault  of  the  pilot  of  the  tow. 

In  The  Mary  (g)  it  was  held  that  a  tug  towing  a  ship  in 
charge  of  a  compulsory  pilot  was  liable  for  a  collision 
between  the  tow  and  a  third  ship  caused  entirely  by  the 
tug  acting  in  obedience  to  the  orders  of  the  pilot,  and 
without  negligence  on  her  own  part  or  on  the  part  of  the 
officers  or  crew  of  the  ship  in  tow.  In  this  case,  however, 
the  value  of  the  decision  as  to  the  liability  of  the  tug  for 
the  pilot's  negligence  may  be  affected  by  the  fact  that  the 
tug  was  herself  in  fault. 

Where  a  collision  between  a  ship  in  tow  and  a  pier  was 
caused  by  an  improper  alteration  in  the  course  of  the  tug, 
without  orders  from  her  tow,  which  was  in  charge  of  a 
compulsory  pilot,  it  was  held  that  the  tow  was  liable.  But 
here,  also,  it  would  seem  that  the  owners  of  the  tow  would 
be  liable  at  common  law ;  for  it  was  the  duty  of  the  tug 
to  keep  clear  of  the  pier,  even  though  the  pilot  gave  no 
orders  (A).  The  general  question  of  liability,  when  one  of 
the  ships  is  in  tow,  is  considered  in  another  chapter 
(Ch.  VIII.). 

Owners  are  not  liable  for  damage  caused  by  a  ship  which 

8hS*Mhor©*    *^®y  ^*^®  abandoned,  if  the  abandonment  was  justifiable. 

B«l^»  or  But  if  the  abandonment,  though  necessary  for  the  safety 

of  those  on  board,  was  the  result  of  negligence  for  which 

the  owner  is  responsible,  it  seems  that  he  remains  liable 

notwithstanding  the  abandonment  (t).     So  long  as  a  ship 


liability  for 
damage  by  a 


(/)  SwTheHectort  infra,  p.  142. 

{a)  The  Mary,  6  P.  D.  14. 

(h)  The  Sinquasi,  6  P.  D.  241 ; 
see  further  as  to  the  duty  of  the 
tug,  in/ray  p.  198;  and  as  tu  the 
o?mers  not  heang  liable  for  the 
fault  of  a  oompmsory  pilot,  infra, 
p.  227. 

(i)  Brown    v.    Mallet,    5    0.  B. 


599 ;  TFhite  y.  Crispy  10  Ex.  312. 
These  oases  were  dedded  on  de- 
murrer, and  some  doubt  was  thrown 
upon  them  in  The  Douglas,  7  P.  D. 
161.  See  alsoi^^RC  y.  JFatts,  2  Esp. 
676  ;  TFhite  y.  PhiUipt,  16  C.  B.  N. 
S.  246  ;  Dimes  y.  Fetley,  15  Q.  B. 
276.  By  abandoning  to  his  in- 
surers, tne  owner  of  a  ship  sunk  so 
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lemains  in  the  owner's  possession  he  is  liable  for  damage 
to  another  ship  striking  her,  though  she  is  sunk  or  ashore, 
if  such  damage  was  caused  by  the  absence  of  proper  lights 
or  precautions  on  his  part,    ^c  *^  oj^  t^'oM^  j^o^^^u*^A*Jj  a.ol,/l<*^#m.  yf 
It  has  been  held  to  be  the  duty  of  those  in  charge  of  a'^*^'*^  '^^^'^ 
vesBel  sunk  in  a  fairway  to  mark  her  position  with  ^i^^y^    .      ^ 
Imoy  (A-),  and  if  in  a  tideway  with  a  buoy  that  will  ^  * 

watch  (/).  But  if  the  owner  or  person  in  possession  of 
the  wreck  proves  that  the  wreck,  though  unmarked  and 
unlit,  was  so  through  no  negligence  on  his  part,  he  is  not 
liable.  Thus,  in  The  Douglas  (w),  it  being  proved  that 
notice  of  the  wreck  had  been  given  to  the  river  authority  jy  (^/JT-  •  / 
having  power  to  remove  wrecks,  it  was  held  that  the  owner  "^^"^t/^-^ 

was  not  liable  for  a  collision  caused  by  the  wreck  being 
unlii      In  America  it  has  been  held  that  no  liability 
attached  to  a  tug  for  damage  caused  to  a  third  ship  by  her  . 
tow,  which  had  been  sunk  without  fault  on  the  part  of  the 
tiig(«)./ 

The  liability  of  a  dock,  harbour,  or  river  authority  with 
power  to  remove  wrecks  for  damage  by  a  wreck  is  con- 
sidered below  (o). 

The  principle  which  exempts  a  ship  and  her  owners  Liability  of 
from  liability  where  the  damage  results  entirely  from  the  harbour 
negligence  of  a  compulsory  pilot  in  charge  of  her,  applies  authority. 
equally  where  the  ship  is  being  navigated  under  the  orders 
of  a  dock  or  harbour-master  empowered  by  the  Legisla- 
ture to  direct  the  movements  of  vessels  within  his  dock  or 
harbour  {p).    In  such  cased  the  dock  or  harbour-master  is 

as  to  obstruct  a  harbour  does  hm^      (/)  See  Joliffe  y.  Wallasey  Local 

escape  liability  for  payment  of  the  Board,  L.  B.  9  0.  P.  62. 

ezpeoaes  of  raisiiig  the  ship  under  (m)  7  P.  D.  161. 

10  &  11  Vict.  c.  27,  8.  66 ;  Egling-  {n)  The  Swan,  3  Blatchf.  286. 

i«n  T.  Normany  46  L.  J.  Ex.  557.  lo)  pp.  99,  »eq. 

{k)  Hamwnd  v.  Pearson,  1  Camp.  {p)  See  TA«  Cynthia,  2  P.  D.  62  ; 

515;    Maneoek  y.   York,   ^.  Mail.  The  Excelsior,   L.   B.   2  A.  &  E. 

Oi.,  10  C.  B.  348 ;  Gilbert  v.  Cor-  268.     In  Edwards,  Robertson  ^  Co, 

pormtum  of  Trinity  House,  17  Q.  B.  v.  Falmouth  Sarbour  Commissioners, 

p.    795    (damage    by   stump    of  The  Jihosina,  10  P.  D.  24,  on  app. 

).  ib,  131,  it  was  assumed  that  the 


harboor  authority  was  Uable. 
M.  H 


f!^»A/^^cl0u^JL    1^     lilt/urw,       /.     Cw^.  ^i^.     xCx 
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liable ;  and  the  dock  or  harbour  authority  would,  it  Beams, 
also  be  liable  to  the  whole  extent  of  its  assets  (q).  The 
liability  would  be  the  same,  whether  the  dock  or  harbour 
authority  was  a  corporation  or  body  trading  for  profit,  or 
whether  it  merely  had  power  to  levy  tolls  and  apply  them 
towards  the  maintenance  and  improvement  of  the  dock  or 
harbour  (r).  Thus,  for  a  collision  in  a  dock  caused  by 
the  improper  influx  or  withdrawal  of  water,  improper 
berthing  of  ships,  or  negligence  of  a  dock-ma£(ter  in  regu- 
lating the  movements  of  a  vessel  in  the  dock,  full  damages 
might,  it  seems,  be  recovered  against  the  proprietors  or 
trustees  of  the  dock  (r).  Such  would  appear  to  be  the 
law ;  but,  so  far  as  the  writer  is  aware,  in  no  reported  case 
has  the  question  arisen.  It  may  be  contended  that  the 
principle  of  the  decision  in  Mersey  Docks  and  Harbour 
Board  v.  CHbbs  (»)  does  not  go  the  length  here  suggested. 
The  negligence  in  that  case  consisted  in  the  omission  to 
remove  a  mud-bank  upon  which  the  ship  of  the  plaintiff 
groimded,  and  thereby  received  injury.  It  may  be  thought 
that  negligence  of  a  dock-master  causing  a  collision  is  of  a 
different  character,  and  that  the  same  result  as  to  the  lia- 
bility of  his  employers  would  not  follow  {t).  But  the 
opinion  of  the  judges  in  Mersey  Docks  and  Harbour  Board 
V.  Gibbsy  delivered  by  Blackburn,  J.,  does  not  suggest  any 
such  distinction,  and  it  is  submitted  that  there  is  none. 
In  the  case  of  a  corporation  having  its  UabiUties  defined 
or  limited  by  statute,  or  of  unpaid  trustees  of  a  navigable 
river,  having  no  power  to  levy  tolls,  the  result  would  be 
different  (w). 
OnuMionby  Jt  is  doubtful  whether  harbour  and  lighthouse  autho- 
authority  to  ritics,  having  power  under  40  &  41  Vict.  c.  16,  to  remove 
remove  wreck,  y^ggels  sunk  in  harbours  or  waters  within  their  jurisdiction, 

U[)  The  statutory  limitation  of     270. 
liabUity  not  applying   in  such  a         («)  L.  R.  1  H.  L.  93. 


case 


Be  ;  see  infra,  pp.  171,  178.  {Q  See  Metcalfe  v.  Metherinffton^ 

(r)  See  Mertey  J)ockt  and  Harbour  6  H.  &  N.  719. 

Board  v.  Qibb»^  L.  B.  1  H.  L.  93  ;  (ti)    Forbes    y.    Lea    Contervaney 

The  ExceUior^  L.  B.  2  A.  &  £.  268,  Board,  4  Ex.  D.  116. 
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are  liable  for  injury  sustained  by  a  vessel  striking  against 
a  wreck  wbich  they  have  neglected  to  remove.  In  The 
Douglas  {x)^  Brett  and  Cotton,  L.  JJ.,  suggested  that  they 
might  be  liable  in  such  a  case ;  but  in  a  subsequent  ease, 
Kay,  J.,  declined  to  follow  this  suggestion ;  though  upon 
other  grounds  he  held  that  in  the  case  before  him  the 
harbour  authority  was  liable. 

The  case  (y)  was  as  follows : — By  a  local  Act  (26  &  27  Vict. 
a  Ixzxix.)  the  harbour  of  Barrow  was  vested  in  the  Fumess 
Bailway  Company ;  and  powers  were  given  to  the  company 
to  levy  rates  within  the  limits  of  the  harbour,  and  to  buoy 
the  harbour  and  the  Fiel  channel  leading  thereto.  By  a  sub- 
sequent Act  (42  &  43  Vict.  c.  cxlvi.)  it  was  provided  that  a 
moiety  of  the  light  dues  payable  by  vessels  using  the  har- 
bour should  be  applied  in  (amongst  other  purposes)  buoying 
and  lighting  the  Piel  channel.   The  plaintiff's  vessel  struck 
against  the  wreck  of  a  ship  sunk  in  Piel  channel,  which  the 
defendant  company  had  taken  possession  of  and  partially 
removed  under  the  powers  of  the  general  (Wrecks  Removal) 
Act,  40  &  41  Vict.  0.  16.     It  was  held  that  the  company 
was  liable  for  the  injury  sustained  by  the  plaintiff's  vessel. 
It  was  contended  that  the  general  Act,  40  &  41  Vict.  c.  16, 
which  (sects.  4,  5)  enacts  that  harbour  and  lighthouse 
anthorities  in  certain  cases  ^^  may  "  remove  sunken  vessels, 
imposed  a  duty  on  the  defendant  company  to  remove  the 
wreck,  and  that  having  wrongfullv  neglected  to  do  so,  they 
were  liable  for  the  plaintiff's  loss ;  and  a  suggestion  by 
Brett,  L.J.,  in  The  Douglas  (z)  to  this  effect  was  cited. 
Kay,  J.,  declined  to  hold  the  company  liable  on  this 
ground,  but  held  them  liable  on  the  authority  of  Mersey 
Docks  and  Harbour  Board  v.  Gribbs  (a),  as  being  a  corpora- 
tion empowered  to  receive  payments  from  ships  entering 

{x)  7P.  D.  161.  W  7P.  D.  161. 

(y)  Dormont  t.  Fumm  Rail  Co,,         (a)  L.  R.  1  H.  L.  93. 
11  Q.  B.  D.  496. 
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Duty  of 

wharfinger 
as  to  ships 
using  wharf . 


Liability  of 
harbour 
authority  for 
damage  by 
harbour 
master. 


the  harbour,  part  of  which  payments  were  to  be  applied  in 
maintaining  and  buoying  Piel  channel. 

In  The  Moorcock  (6)  the  duty  of  a  wharfinger  in  the 
Thames  was  held  to  extend  to  warning  ships  using  his 
wharf  of  the  uneven  character  of  the  river  bed  alongside 
his  wharf ;  and  he  was  held  liable  for  a  ship  breaking  her 
back  upon  a  mound  of  shingle  alongside  his  wharf,  upon 
which,  at  low  tide,  the  ship  necessarily  grounded.  In  this 
case  the  river  bed  was  not  in  the  wharfinger's  possession  or 
under  his  control.  In  The  Calliope  (c)  this  duty  was  held 
to  extend  to  a  danger  outside  the  berth  alongside  the 
wharf ;  but  this  decision  has  since  been  reversed  {cc). 

In  The  Queen  v.  Williatm  (d)  the  executive  government 
of  a  colony  was  held  liable  for  injury  caused  to  a  ship 
which  lay  at  a  wharf  of  which  they  were  possessed,  and 
for  the  use  of  which  they  were  paid  by  the  shipowner. 
The  injury  was  done  by  a  snag  under  water,  of  the 
existence  of  which  the  harbour  authority,  the  government, 
were  aware,  but  of  which  they  gave  no  warning  to  the 
ship.  The  decision  in  this  case  followed  those  in  Parnahy 
V.  Lancaster  Canal  Co.  (e),  and  Mersey  Docks  and  Harbour 
Board  v.  Gibbs  (/). 

A  steamship  lying  in  Falmouth  harbour  had  occasion  to 
be  placed  on  shore  to  have  her  propeller  exeunined.  The 
harbour  master,  at  the  request  of  her  owner  or  master, 
went  on  board  and  gave  orders  as  to  getting  her  underway 
with  a  view  to  beaching  her.  By  his  order  the  anchor  was 
let  go  in  an  improper  manner,  so  that  the  vessel  grounded 
on  it  and  was  injured.  The  owners  sued  the  harbour 
master  and   the   harbour  authorities  as  his  employers. 


{b)  13  P.  D.  167 ;  14  P.  D.  64. 

(c)  14  P.  D.  138. 

[cc)  "W.  N.  1890,  p.  220 ;  Dom. 
Proc.  of.  Wright  v.  Lethbridge,  63 
L.  T.  N.  8.  672  ;  infra,  p.  102. 

{d)  9  App.  Gas.  45.  See  also 
Pamdby  v.  Lancaster  Canal  Co.,  11 
A.  &  E.  223,  as  to  the  common  law 


liability  of  a  oanal  company  for 
damage  by  sunken  craft. 

{e)  11  Ad.  &  El.  223. 

(/)  Ubi  supra.  In  Scotland  it 
was  held,  in  a  somewhat  similar 
case,  that  no  liability  attached  to 
the  harbour  authority:  Kidson  r. 
M' Arthur f  6  Sess.  Gas.  4th  Ser.  936. 
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Bje-law8  in  the  usnal  form,  made  under  the  powers  of  the 
local  Act  and  the  general  Act  (10  Vict.  c.  27),  empowered 
the  harbour  master  to  regidate  the  movements  of  vessels  in 
the  harbonr,  and  required  vessels  to  obey  his  directions. 
It  was  held  that  the  harbour  master  was  acting  in  his 
capacity  of  harbour  master  when  he  gave  the  order  to  let 
go  the  anchor ;  that  the  order  was  a  grossly  wrong  and 
n^ligent  order ;  and  that  both  he  and  his  employers,  the 
harbour  authorities,  were  liable  for  the  negligence  (g). 

In  The  Apollo  {h)y  the  foreman  dooksman,  in  the  absence 
of  the  harbour  master,  gave  permission,  at  the  request  of 
the  ship's  agent,  to  put  the  ship  on  the  bottom  of  a  lock 
leading  into  the  harbour,  for  the  purpose  of  freeing  her 
propeller,  which  had  fouled  a  rope.  The  ship  was  damaged 
through  sitting  upon  an  old  dock-sill,  whose  existence  was 
unknown  to  the  foreman  docksman.  An  action  against 
the  dock  company  in  respect  of  the  damage  sustained  was 
dismissed  by  Butt,  J.,  and  his  decision  was  affirmed  by 
a  majority  of  the  Court  of  Appeal  (Lord  Esher,  M.  R., 
dissenting),  on  the  grounds  that  the  user  of  the  look  .was 
extraordinaiy,  that  the  plaintiffs  were  bare  licensees,  and 
that  the  foreman  dooksman  had  no  authority  to  permit 
such  user  of  the  lock  by  them  upon  any  other  terms. 
Bntt,  J.,  whose  judgment  had  proceeded  on  substantially 
the  same  grounds,  had  also  found  that  there  was  contribu- 
tory negligence  in  the  master  of  the  ship.  The  case  is 
under  appeal  to  the  House  of  Lords. 

There  has  been  no  decision  as  to  the  liability  of  a  port  Liability  of 
or  harbour  authority  for  a  collision  caused  by  the  insuffi-  thorfty^fOT ' 
ciency  or  parting  of  moorings  laid  down,  by  them  for  the  i^^sufficient 
use  of  ships.     The  owner  of  the  ship  which  goes  adrift 
would  not,  it  seems,  be  liable  in  such  a  case  (/),  and  upon 

{9)  The  Rho9ina,  EdwardSy  Robert'  {%)  Toward    v.    Turkistan,   Ship. 

•M  ^  Co,  y.  Falmouth  Harbour  Com-  Gaz.  19th  Deo.  1885,  where  a  ship 

^mwer;  10  P.  D.  24 ;  affirmed  fast  to  one  of  the  Clyde  TrtiBtees* 

OD  appeal,  10  P.  D.  131.  buoys  was  held  not  in  fault  for  its 

W  6  Asp.  M.  C.  366,  402.  carrying  away.    See  also  The  WiU 
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proof  of  negligence  it  would  probably  be  held  that  damages 
could  be  recovered  against  the  port  authority- 
Pilotage  It  has  been  attempted,  but  without  suooess,  to  make  a 
notliablefor   pilotage  authority  liable  for  the  negligence  of  a  pilot 
r*^^^°Vf  ^^®^s®^  ^^*  ^^^  employed  by  them  (A;).    And  in  a  very 
"  recent  case,  where  the  deputy  harbour  master  of  the  de- 
fendants was  also  a  pilot  licensed  by  them,  and  was  em- 
ployed by  the  plaintiffs  to  pilot  their  ship,  which  was  lost 
by  his  negligence,  the  defendants  weire  held  free  from 
liability  on  the  ground  that,  though  it  was  their  duty  to 
license  pilots,  they  were  not  authorized  by  their  statutes  to 
enter  into  pilotage  contracts,  or  to  employ  a  person  as 
pilot  for  a  particular  vessel  (/).     But  in  another  case  in 
Scotland,  where  the  loss  was  caused  by  the  fault  of  a  boat- 
man, not  licensed  as  a  pilot,  employed  by  the  harbour 
trustees  to  conduct  a  ship,  the  trustees  were  held  liable  (w). 
In  some  cases  the  Act  of  Parliament  constituting  the 
pilotage  authority  expressly  provides  that  it  shall  not  be 
liable  for  damage  caused  by  negligence  of  pilots  licensed 
by  them  (w). 
liability  in         In  the  case  of  damage  done  by  a  Queen's  ship,  the  legal 
collision  with  responsibility  attaches  to  the  actual  wrong-doer  alone  (o). 
rae  of  H.  M.   If  tiie  ship  is  properly  in  charge  of  an  inferior  officer,  the 
captain  is  not  liable  in  a  civil  action  (p) ;  nor  is  a  pilot 
liable  for  a  wrong  order  given  by  the  officer  in  com- 
mand (q).     The  appointment  of  all  officers  being  with 


liam  Lindsay,  L.  K.  6  P.  G.  338 ; 
The  Ambassador^  cited  2  P.  D.  37 ; 
The  Monkseaton,  14  P.  D.  61. 

(Ar)  Dttdman  v.  Brown  and  J)ubHn 
Tort  and  Docks  Board,  Ir.  Rep.  7  0. 
L.  618. 

(l)  Shaw,  Savill  ^  Albion  Co,  v. 
Timaru  Harbour  Board,  62  L.  T. 
N.  S.  913 ;  16  Ap.  Ca.  429. 

(m)  Holman  v.  Irvine  Harbour 
Trustees,  4  Sess.  Ga.  4th  ser.  406 
(Bettie). 

(n)  E.g.,  26  Vict.  c.  29  (Local), 
B.  43  ^rean  Down) ;  26  Yiot.  c.  31 
(Iiooal)i     8,     66     (Berwick-upon- 


Tweed). 

(o)  The  Mmtor,  1  G.  Bob.  179 ; 
The  Athol,  I  W.  Bob.  374 ;  I%e 
Volcano,  2  W.  Bob.  337  ;  The  Bir- 
kenhead, 3  W;  Bob.  76 ;  and  The 
Bellerophon,  3  Asp.  Mar.  Law  Gas. 
68,  are  instances  of  actions  against 
Queen's  ships. 

( p)  Nicholson  Y,Mounsey,  16  East, 
384.  See  The  Cybele,  3  P.  D.  8 ; 
Wright  V.  Lethbridge,  63  L.  T.  N. 
S.  672  (an  action  against  a  Queen*s 
harbour  master). 

(q)  Stort   V.   Clements,  1  Peake, 
017. 
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the  Goyeaminent,  the  superior  olBSoer  is  not  answerable  for 
the  acts  of  his  subordinates. 

Her  Majesty's  ships  and  public  ships  of  foreign  states 
are  not  subject  to  arrest  (r).  But  they  have  frequently 
sabmitted  themselves  to  the  jurisdiction  of  the  Admiralty 
Court,  and  upon  so  doing  they  subject  themselves  to  the 
ordinary  rules  of  law («). 

Whether  vessels  belonging  to  a  civil  department  of  the 
Gt)venmient,  and  employe4  for  the  special  purposes  of 
the  department,  are  entitled  to  the  immunity  from  arrest 
enjoyed  by  ships  of  war  seems  donbtful  (t). 

Owners  of  cargo  on  board  a  ship  in  fault  for  a  collision  liability  of 
are  not  liable  for  the  damage  done  by  the  ship ;  but  we  ^^ 
have  seen  that  the  cargo  may  be  arrested  in  order  to  secure 
for  the  benefit  of  the  sufferers  in  the  collision  the  payment 
of  freight  due  to  the  shipowner  {u). 

The  shipowner  is  not  discharged  from  his  liability  by  the  Shipowner 
sinking  of  his  ship  (a?),  though  in  such  a  case  no  action  in  £pll>Bt.^^^ 
rem  can  be  brought  in  Admiralty. 

*    Part  owners  of  a  ship  in  fault  for  a  collision  are  at  law  Liability  of 
severally  hable  as  joint  wrong-doers,  or  joint  employers  SJdjoiSr" 
of  the  actual  wrong-doer.     One  of  them  may  be  sued  wrong-doers. 
alone  (y) ;  but  if  judgment  is  recovered  against  one  part 


(r)  The  Athol,  1  W.  Bob.  374 ; 
The  Cbmut,  2  DodB.  464.  As  to 
flihips  of  a  foreign  Sovereign  which 
are  eng^aged  in  trade,  see  below, 
p.  220.  In  America,  Government 
ahips  are  subject  to  Admiraltj  pro- 
ocs:  ne  Siren,  7  Wall.  152;  The 
lideUtif,  16  Blatch.  669. 

(j)  See  The  PHntz  Frederick,  2 
Dodfl.  451 ;  and  «n/ra,  p.  222.  For 
the  practice,  in  case  of  collision 
with  a  Queen^s  ship,  see  Williams 
and  Brace,  Adminuty  Practice,  2nd 
ed.  pp.  82,  250,  note  (k) ;  Maud  and 
Pol^k  on  Shipping,  4th  ed.  615. 

(0  See  The  CybeU,  3  P.  D.  8 ; 
The  Lord  Hobart,  2  Dods.  103. 

(«)  Supra,  p.  81. 


{x)  The  Normandy y  L.  E.  3  A.  & 
E.  162. 

(y)  Mitchell  v.  Tarbutt,  6  T.  R. 
649.  As  to  the  liability  of  part 
owners  by  the  civil  law,  see  supra, 
p.  68,  note  (/).  By  the  maritimo 
law  a  part  owner  was  liable  only 
to  the  extent  of  his  interest  in  the 
ship :  Emerigon,  Gontr.  a  la  grosse, 
Ch.  rV.,  s.  11 ;  Grotius  de  jur. 
belli  et  pacis,  lib.  2,  ch.  11,  s.  13. 
Semble,  this  was  once  the  law  of 
the  English  Admiralty ;  oeeAlleme 
V.  Marsh,  2  Ventr.  181 ;  Gull  o. 
Carstcell,  infra,  p.  148 ;  and  is  now 
the  law  in  France:  Ck)de8  Annotees, 
Sirey  et  Gilbert,  infra,  p.  183. 
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Gontribntion 

amongfst 

co-owners. 


Gollision 
between  two 
shipe  owned 
by  the  same 
perBons. 


owner,  it  seems  that  no  action  can  be  brought  against  the 
others,  though  the  judgment  is  unsatisfied  (z). 

The  rule  that  there  is  no  contribution  between  wrong- 
doers does  not  prevent  a  part  owner  who  has  been  corn- 
pelled  to  pay  the  whole  of  the  damages  from  recovering 
in  an  action  for  contribution  against  his  co-owners  (a) .  And 
money  so  paid  for  damages,  where  the  owner's  liability  is 
limited,  may  be  brought  into  account  as  money  disbursed 
for  the  use  of  the  ship  (6). 

If  a  collision  occurs  between  two  ships  belonging  to 
the  same  owner,  his  only  remedy  is  against  the  actual 
wrong-doer.  And  the  case  seems  to  be  the  same  where  the 
two  ships  have  one  or  more  part  owners  in  common. 
But  the  owners  of  cargo,  or  passengers,  on  board  either  ship 
can  recover  in  an  action  of  tort  against  the  shipowners, 
subject  to  this,  that  where  both  ships  are  to  blame,  and  the 
shipowners  are  protected  by  the  terms  of  their  contract 
against  the  negligence  of  their  servants,  the  right  to 
recover  is  limited  to  half  the  loss  sustained,  and  that  where 
(as  is  not  ordinarily  the  case)  the  protection  extends  to  the 
negligence  of  the  shipowner's  servants,  as  well  on  board 
the  carrying  ship  as  on  board  other  ships  of  the  same 
owners,  there  is  no  right  to  recover  at  aU  (c). 


(z)  Srinsmead  v.  JSarriaony  L.  R. 
7  G.  P.  647.  As  to  the  several 
liability  where  two  ships  are  sned 
in  Admiralty,  see  ThejltUu^  3  Otto, 
302  ;  The  Juniata,  ibid,  337 ;  The 
Alabama  and  The  Gamecock,  2  Otto, 
695 ;  see  infra,  p.  196.  As  to  the 
remedy  against  nis  oo-owner  of  a 
part  owner  who  has  given  a  bond 
lor  the  release  of  his  ship,  see 
below,  p.  324. 

(a)  1  Smith's  Lead.  Gas.  9th  ed. 
p.  171. 

(h)  17  &  18  Vict.  c.  104,  s.  616. 

\c)  See  Chartered  Mercantile  Bank 
of  India,  China,  and  London  v. 
Netherlande  India  Steam  Navigation 
Co,,  10  Q.  B.  D.  521.  The  law 
as  here  laid  down,  limiting  the 


damages  recoverable,  does  not  de- 
pend upon  the  doctrine  of  Hunxh 
good  V.  Bryan,  8  G.  B.  116,  but 
upon  the  ancient  practice  of  the 
Admiralty.  Gonrt.  See  The  MUan^ 
Lush.  388,  and  per  Lindley,  L.  J., 
10  Q.  B.  D.  546.  It  would  there- 
fore seem  to  be  unaffected  by  the 
decision  in  The  Bemina  (No.  2),  12 
P.  D.  68  ;  13  App.  Gas.  1.  See/Mr 
the  M.  K.,  12  P.  D.  at  p.  83, 
and  infra,  p.  143.  See  also  The 
Bemina  (No.  1),  12  P.  D.  36  (where 
the  shipowners  were  not  protected 
against  the  negligence  of  their 
servants,  and  were  liable  to  cargo 
owners  in  contract),  and  tJv/ra, 
pp.  284. 
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The  liability  of  the  shipowner  as  carrier  upon  the  eon-  liability  in 

1 lA  .  «  11  ••  II  1  YarioTis  cases. 

tiaot  of  carriage  for  a  collision  whereby  goods  or  passengers 
are  injured  {d) ;  in  respect  of  collisions  abroad  (e) ;  in 
lespect  of  collisions  with  or  between  foreign  ships,  or  in 
foreign  waters  (/) ;  of  collisions  where  one  or  both  ships 
are  in  tow  {g)  ;  where  three  or  more  ships  are  involved  in 
the  collision  {h) ;  where  negligence  on  board  one  ship 
causes  a  collision  between  two  others,  or  injures  another 
ship  (t) ;  and  in  respect  of  damage  done  to  a  pier  or  har- 
bour works  {k)j  are  considered  elsewhere. 


id)  p.  281,  «y.  (A)  p.  26. 

(e)   p.  210,  uq,  (i)   p.  27. 

if)  p.  208,  uq.  (k)  pp.  73,  86,  178,  211. 

{g)  p.  185,  teq. 
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PERSONS  ENTITLED  TO  RECX)VER. 

All  persons  injured  in  their  persons  or  property  in  a 
oollifiion  caused  by  the  fault  of  one  or  both  ships,  and  who 
have  not  themselves  or  through  their  agents  been  guilty  of 
negligenoe  causing  the  loss  (a),  are  entitled  to  recover 
damages.  Such  persons  are  usually  of  one  or  other  of  the 
following  classes :  owners  of  the  injured  ship,  whether  they 
arej  registered  as  owners  or  not  (&) ;  passengers,  master,  or 
crew  losing  their  clothes  or  effects  (c) ;  owners  or  con- 
signees of  cargo  on  board  either  ship ;  persons  entitled 
under  Lord  Campbell's  Act  to  recover  damages  for  relatives 
killed  (rf),  or  persons  on  board  either  ship  who  are  hurt  in 
the  collision  {e) ;  the  indorsee  of  a  bill  of  lading,  even 
though  the  cargo  has  been  sold(/);  bailees,  and  other 
persons  having  a  special  property  in,  or  temporaiy  pos- 
session of,  the  ship  or  cargo  (g), 
Actionaby  It  seems  that  part  owners  of  the  injured  ship  mifirht 

part  owners:  -  J       j.i    •  ^-        i  •  • 

oozLBolidation   recover  damages  for  tneir  respective  losses  in  successive 

of  actions. 

(a)  As  to  the  division  of  loss  in  (0)  As  to  members  of  the  crew  so 

cases  where  both  ships  are  in  fault,  hurt,  see   The  Borodino^  5  L.  T. 

see  below,  p.  126.  N.  S.  291 ;  Taylor  v.  Devcar,  2  B. 

(4)  The  Ilos,  Sw.  100.  &  S.  68. 

{c)  The  Cumberland,  6  L.  T.  N.  S.  (/)  The  Marathon,  40  L.  T.  N.  S. 

496.    As  to  a  passenger  bj  feny  163. 

in  charge  of  his  own  mare,   see  {p)  The  Minna,  L.  R.   2   A.   & 

Willoughhy  v.  Horridge,  12  C.  B.  E.  97.     In  an  American  case  fuU 

N.  S.  742.  damages  were  recovered  for  a  col- 

(d)  9  &  10  Viet.  c.  93  ;  infra,  pp.  lision,  although  all  interest  in  tiie 

122, 144.   A  posthumous  child  may  injured  ship  had  been  transferred 

recover  for  the  loss  of  its  father :  to  a  foreigner,  whereby  the  ship 

The  George  and  Richard,  L.  B.  3  A.  was  forfeited  to  the  State :    I%e 

&  £.  466.  Ifabob,  Brown,  Ad.  116. 
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BcdoiiB(A);  and  the  defendant  would  not,  it  seems,  be 
entitled  to  have  the  other  oo-owners  added  as  plaintifb,  at 
any  rate  without  their  consent  in  writing,  nor  to  have  the 
prooeedings  stayed  until  this  was  done,  so  that  he  should 
not  be  vexed  by  more  than  one  action  (f).  Ifapartowner 
dies  after  the  collision  and  before  action  brought,  the  right 
of  action  survives  to  the  other  part  owners  {k). 
The  underwriters  upon  a  ship.  A.,  sunk  by  collision  Underwriters 

•ir  x>  i.  T>         1-        •     j."i_  •       must  sue  in 

With  B.,  cannot  sue  i3.  or  her  owners  m  their  own  names,  nmne  of 


Their  only  right  of  action  is  by  subrogation  to  the  rights 
of  the  owners  of  A. ;  and  they  must  sue  in  the  names  of 
the  owners  of  A.  {!). 

There  was  formerly  doubt  whether  a  person  injured  on  Person  or 
board  a  ship  which  is  herself  in  fault  can  recover  at  common  goods  on 
law.    This  doubt,  ori^atinir  in  the  weU-known  case  of  }»^^p 

^^  °  in  fault  can 

Thorogood  v.  Bryan  {m)y  has  lately  been  set  at  rest  by  the  recover. 
House  of  Lords  in  The  Bernina  (No.  2)  (w).  Thorogood  v. 
Bryan  was  there  overruled.  It  had  never  been  recognized  as 
law  in  the  Court  of  Admiralty,  Dr.  Lushington  having 
held  that,  Thorogood  v.  Biyan  notwithstanding,  the  owners 
of  cargo  on  board  a  ship  in  fault  could  recover  half  their 
loss  against  the  other  ship  being  also  in  fault  (o). 

Thorogood  v.  Bryan  was  decided  in  1849  by  a  very  Thorogood  v. 
strong  Court  (Coltman,  Yaughan,  Williams,  Maule,  Cress-     '^*"** 
well,  JJ.).    It  held  that  the  representatives  of  a  pas- 
senger in  an  omnibus,  who  was  killed  by  the  combined 


(A)  Addum  v.  (hermd,  6  T.  B. 
766 ;  Sedgvorth  T.  Overend,  7  T.  It. 
280. 

(0  Ord.  XVI.  IT.  2, 1 1.  Jaekion 
T.  Krvger,  54  L.  J.  Q.  B.  446 ; 
Trywa  v.  The  National  Frovident 
InttUutim,  16  Q.  B.  D.  167. 

(it)  See  Bex  v.  Collector  of  Cuetoms, 
2  K.  &  S.  225 ;  Martin  v.  Crompef 
1  Ld.  Baymond,  340. 

(/)  Simjmn  t.  Tkomptoft,  3  App. 
C^.  279, 

(m)  8  C.  B.  115 ;  Cattlin  v.  Sille, 
m. ;    1  Smith's  Leading  Cases, 


8th  ed.  316.  See  also  Armstrong 
V.  Lanoaehire  ^  Yorkshire  Rail, 
Co,,  L.  R.  10  Ex.  47;  Adama 
V.  Glasgow  ^  S.  JF.  Rail.  Co.,  3 
Sess.  Cas.  4th  ser.  215. 

(«)  Nom.  Mills  V.  Armstrong,  13 
App.  Cas.  1 ;  in  Courts  below,  12 
P.  B.  58 ;  11  P.  D.  31 ;  followed 
in  Mathews  v.  London  Street  Tram^ 
ways  Co.,  58  L.  J.  Q.  B.  12. 

(o)  The  Milan,  Lnsh.  388 ;  The 
City  of  Manchester,  5  P.  D.  3 ;  t*. 
221. 
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negUgenoe  of  ike  driver  of  the  carrying  omnibus  and 
the  driver  of  another  omnibus,  could  not  recover  against 
the  employer  of  the  latter  driver.  The  negligence  in  the 
carrying  omnibus  consisted  in  setting  the  paasenger  down 
in  the  middle  of  the  street,  and  not  drawing  up  to  the 
kerb ;  the  negligence  in  the  other  omnibus  was  carelessly 
driving  over  the  passenger  after  he  had  been  set  down. 
The  ground  of  the  decision  was  that  the  passenger  was 
"  identified "  with  the  driver  of  his  own  omnibus  in  the 
matter  of  negligence,  and  therefore,  having  by  his  own 
{i,  e,  his  driver's)  negligence  partly  caused  the  accident,  he 
could  recover  nothing.  This  case,  though  often  questioned, 
did  not  come  before  a  higher  Court  for  review  until  1888, 
Th$  Semim.  when  The  Bernina  (nom.  Mills  v.  Armstrong)  came  before 
the  House  of  Lords.  In  the  Courts  below.  Butt,  J.  (11 
P.  D.  31),  had  reluctantly  followed  Thorogood  v.  Bryan; 
the  Court  of  Appeal  (12  P.  D.  58)  reversed  the  decision 
of  Butt,  J. ;  and  the  House  of  Lords  (Lords  Herschell, 
Watson,  Macnaghten,  and  Bramwell,  the  latter  with  some 
doubt),  aflSrmed  the  decision  of  the  Court  of  Appeal.  The 
facts  in  The  Bernina  were  that  Toeg,  a  passenger,  and 
Armstrong,  an  engineer  on  board  The  Bushire^  were  killed 
in  a  collision  between  The  Bernina  and  The  BmhirCy  caused 
by  faults  in  both  vessels,  but  without  fault  in  Armstrong 
or  Toeg.  It  was  held  that  the  representatives  of  Toeg 
and  Armstrong  could  recover  full  damages  against  the 
owners  of  The  Bernina,  Lords  Herschell  and  Watson  de- 
livered opinions  strongly  against  the  identification  theory 
upon  which  Tfiorogood  v.  Bryan  was  decided.  Lord  Bram- 
well was  of  opinion  that  Thorogood  v.  Bryan  was  rightly 
decided  upon  a  point  of  pleading,  namely,  that  whereas 
the  plaintiff  alleged  that  the  defendant's  negligence  caused 
the  injury,  the  fact  was  that  the  axjcident  would  not  have 
happened  but  for  the  negligence  of  the  driver  of  the  carry- 
ing omnibus.  Having  been  decided  upon  the  point  of 
pleading,  Lord  Bramwell  held  that  Thorogood  v.  Bryan 
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"was  not  an  authority  in  the  case  of  The  Bernina,  As  to 
the  "  identification  "  theory,  Lord  Bramwell  thought  that 
it  was  intended  to  express  the  idea  that  a  person  who 
contracts  with  another  to  be  carried  without  negligence 
has  not  a  right  of  action  against  a  third  paxty  by  whose 
negligent  act,  combined  with  a  separate  negligent  act  of 
the  contracting  carrier,  the  passenger  is  injured.  This 
idea  the  learned  lord  found  difficulty  in  deciding  to  be 
unfoonded  in  law.  He  considered  that  the  decision  of  the 
House  involved  tiie  overruling  of  Waite  v.  North  JEastem 
Bail,  Co.{p)y  as  well  as  Thorogoody.  Bryan,  so  far  as  the 
latter  case  depended  upon  the  identification  theory. 

A  servant  cannot  recover  against  his  employer  for  Shipowner's 
injury  sustained  in  the  course  of  his  employment  through  ^^^^^  ^ 
the  negligence  of  a  feUow-servant  (q).  It  seems,  therefore, 
that  the  ship's  officers  and  crew  cannot  recover  against  the 
diipowner  for  injury  suffered  in  a  collision  caused  by  one 
of  themselves  (r),  except,  perhaps,  where  the  wrong-doer 
is  the  captain  («).  But  a  compidsory  pilot  is  not  a  servant 
of  the  shipowner,  and  the  rule  above  stated  does  not 
prevent  him  from  recovering  against  the  owner  (t), 

[p]  E.  B.  &  E.  719.  43  &  44  Vict.  o.  42,  s.  8 ;  38  &  39 

(j)  Friestly  v.  Fowler,  3  M.  &  W.  Vict.  c.  90,  ss.  10,  13. 

1 ;  Ckittj  on  Gontr.  10th  ed.  537.  (r)  Zeddy  y.  QibtoHy  11  Seas.  Gas. 

See  Wilson  v.  Merry,  L.  R.  1  So.  3id  aer.  304. 

App.  326.    The  Employers'  Liabi-  («)  Ram»ay  v.  Quinn,  Ir.  Hep.  8 

litj  Act,  1880,  does  not  applj  to  C.  L.  322. 

nen  or  apprentices  to  sea  ser-  {t)  Smith  v.  SUele,  L.  B.  10  Q. 

,  or,  it  seems,  to  an  officer.  See  B.  125. 


(     110    ) 


/-»*-      A>K^ 


^ 


yA^-  frs^ 


CHAPTER  V.^^;,,,  ^g-  J^  A-A^ 

DAMAGES. 

What  The  -wrone-doer  in  a  oollision  is  liable  for  all  the  reasonable 

be  recovered ;  consequences  of  his  negligence — ^^  Buch  damages  as  flow 
general  rule,  directly  and  in  the  usud  course  of  things  from  the  wrong- 
ful act "  (a).  This  is  the  general  principle,  and  where  the 
damages  claimed  are  in  respect  of  loss  or  injury  to  ship  or 
goods,  occurring  at,  or  immediately  after,  the  collision, 
there  is  little  diflSculty  in  applying  the  rule.  But  where 
the  loss,  though  consequent  upon  and  connected  with  the 
defendant's  negligent  act,  was  not  immediately  caused  by 
it,  there  is  often  great  diflSculty  in  determining  whether 
damages  in  respect  of  such  loss  can  be  recovered  as  having 
been  caused  by  the  negligence.  The  question  is  closely 
connected  with  that  discussed  in  a  former  chapter  as  to  the 
legal  consequences  of  negligence. 

Assuming  that  there  is  a  good  cause  of  action,  there  is 
a  diflSculty  in  many  cases  of  determining  the  measure  of 
damages,  and  the  proper  items  to  be  taken  into  account  in 
estimating  them.  As  similar  facts  giving  rise  to  similar 
claims  for  damages  are  constantly  recurring  in  collision 
actions,  it  will  be  convenient  to  coUect  the  decisions  upon 
this  subject. 
Retixtutio  in         The  general  rule  was  thus  stated  by  Dr.  Lushington  in 

integrum, 

(a)  Per  Bowen,  L.  J.,  The  Argen-  App.  Cas.  222.    The  "uaual conne 

tino,  13  P.  D.  191,  201;  in  Dom.  of  things"  indudes  the  probable 

Proc.  14  App.  Cas.  619;  The  NoU  and  reasonable  conduct  of  those  on 

ting  Hilly  9  P.  D.  105 ;   Victorian  board  a  ship  in  oollision :  The  City 

Eailway  Commiesionera  y.  Coultas,  13  of  Lincoln,  15  P.  D.  16,  18. 
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The  Clarence  (b) : — '^  The  party  who  has  sustamed  a  damage 
bjr  oollisioii  is  entitled  to  be  put,  as  far  as  praoticable,  in 
Qie  same  condition  as  if  the  injury  had  not  been  suffered." 
This  appears  to  be  the  meaning  of  the  phrase  used  in  some 
of  the  oases  that  the  sufferer  is  entitled  to  restitutio  in 
integrum  (c) .  There  is  no  diSerenoe  between  the  Admiralty 
and  oommon  law  rules  as  to  what  damages  are  recover- 
able ((/).  He  is  equally  entitled  to  be  paid  the  cost  of  the 
repairs,  though  he  has  become  bankrupt  since  they  were 
execated,  and  has  not  paid  the  shipwright  who  executed 
ihem  (e). 

The  owner  of  a  ship  wrongfully  injured  in  a  collision  is  Coat  of 
entitled  to  have  her  fuUy  and  completely  repaired ;  and  if  ^^P*™' 
the  necessary  consequence  of  this  is,  that  the  value  of  the 
ship  is  increased,  so  that  the  owner  receives  more  than  an 
indemnity  for  his  loss,  he  is  entitled  to  that  benefit.    No 
deduction  is  made  from  the  damages  recoverable  on  account  ^  t  <-  ^^.yy^!^ 
of  the  increased  value  of  the  shdp,  or  the  substitution  of     ^^^  ^'^  f^-  7^* 
new  for  old  materials  (/).     In  this  respect  the  owner  of  a 
ship  injured  by  collision  is  in  a  different  position  from  an 
owner  claiming  his  indemnity  under  the  ordinary  marine 
poKcy  of  insurance  {g). 

If  the  ship  is  totally  lost  the  owner  is  entitled  to  recover  Interest  on 
her  market  value  at  the  time  of  the  collision  (A),  with  ^elhipfi? 
interest  from  the  day  of  the  collision  if  the  ship  was  not  die  is  lost, 
earning  freight.    If  she  was  earning  freight  he  is  entitled 
to  the  estimated  value  of  the  ship  at  the  end  of  her  voyage, 


(*)  3  W.  Rob.  283,  286. 

(c)  j?.^.,  by  Dr.  Lushington  in 
T^  Inj^U,  Swab.  200;  TU 
Clyde,  Swab.  23 ;  TA*  Ironmaster, 
Swab.  441 ;  The  Coiumbtu,  3  W. 
Bob.  158;  The  GaseUe,  2  W. 
Bob.  279,  280 ;  cited  hf  Sir  E. 
Phillimore  in  The  HaUey,  L.  R.  2 
A.  &  £.  3,  7 ;  and  see  1  P.  D.  471. 

(i)  The  Argentine,  13  P.  D.  191, 
195,  200. 

(e)  The  Endeavour,  62  L.  T.  N.  S. 
840. 


(/)  The  Tactolus,  Swab.  173; 
The  Gazelle,  2  W.  Rob.  279 :  The 
£emina  (No.  3),  6  Asp.  M.  L  C.  65 ; 
and  see  The  Star  of  India,  1  P.  D. 
466,  471. 

(^)  As  to  tbe  rule  of  "  one-third 
new  for  old''  in  insorance  caaes, 
see  Zohre  v.  Aitehiaon,  3  Q.  B.  D. 
558 ;  on  app.,  4  App.  Cas.  755. 

(h)  The  Clyde,  Swab.  Ad.  23; 
The  Ironmaster,  ibid.  441 ;  The 
Columbus,  3  W.  Rob.  158;  The 
Clarence,  3  W.  Rob.  283. 
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On  freight,  if  together  with  the  freight  she  would  have  earned,  less  the 
^ight  wM  ^g^  qJ  completing  the  voyage,  and  interest  on  the  whole 
from  the  prohable  end  of  the  voyage.  If  payment  is  made 
before  that  time  an  allowanoe  is  made  for  disoonnt.  If, 
however,  the  plaintiff's  loss  exceeds  the  amount  of  the 
defendant's  statutory  liability,  interest  runs  from  the  date 
of  the  collision,  whether  freight  was  being  earned  or 
not  (t). 

The  Admiralty  practice  as  to  allowing  interest  on 
damages  applies  to  common  law  actions  which,  before  the 
Judicature  Acts,  the  Admiralty  Court  had  not,  but  which 
the  Admiralty  Division  has,  jurisdiction  to  entertain ;  also 
to  actions  transferred  by  consent  to  the  Admiralty  Di- 
vision (y). 

I^  o|  Where  the  ship  is  damaged  but  not  sunk  in  the  collision, 

after  oolliBion  and  she  afterwards  receives  further  injury  or  is  totally  lost, 
^e^b^*^  the  presumption  ordinarily  is  that  the  subsequent  injury 
oansed  hy  or  loss  was  caused  by  the  defendant's  negligence,  and  the 
burden  is  upon  the  wrong-doer  in  the  collision  to  prove 
that  it  was  not  so  caused. 

Where  a  ship  was  partially  disabled  in  a  collision  for 
which  she  was  not  in  fault,  and  subsequently  drove  ashore 
in  consequence  of  the  parting  of  her  cable,  it  was  held  that 
the  ship  in  fault  for  the  collision  was  liable  for  the  loss  by 
the  stranding  {k).  In  this  case  Dr.  Lui^iington  said :  *'  It 
is  admitted  that  T/ie  Pensher  is  to  blame  for  the  collision, 
and  the  consequence  of  this  is,  that  all  the  damage  arising 
from  the  collision  must  be  borne  by  The  Pensher ^  unless  it 
can  be  shown  by  clear  and  positive  evidence  that  any  part 
of  that  subsequent  damage  arose  from  gross  negligence  or 

(0  For  a  fuU  statement  by  8ir  lunibus,  3  W.  Bob.  168 ;  The  Cia' 

R.  Fhillimore  of  the  principle  npon  rence^  ibid.  283. 

wbidd  compensation  to  the  injured  (j)  The    Gertrude;    The   Baron 

party  is  made  in  cases  of  colhsion,  Aherdarey  12  P.  D.  204 ;  13  P.  D. 

see  The  Northwmbria,  L.  R.  3  A.  &  105. 

E.   6,    12;    see  also   The  Canada,  (k)  TA^P^im^,  Swab.  Adm.  211, 

Lush.  686 ;  The  Clyde,  Swab.  23  ;  213;  The  Govino,  5  Quebec,  L.  R. 

The  Ironmaster,  ibid.  44 ;  The  Co'  67. 
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great  want  of  ddll  on  the  part  of  those  on  board  the  vessel 
damaged/' 

In  another    case  (/),    The    Mellona^  a    ship    claiming 
damages  against  the  ship  with  which  she  had  been  in 
collision,  had   gone  ashore   after  the  collision,  in  con- 
sequence of  having  been  disabled  in  the  collision,  and  was 
totally  lost.     For  the  other  ship  it  was  contended  that 
The  Melhna  need  not  have  gone  ashore  if  she  had  been 
hoTe  to,  and  proper  skill  had  been  shown  by  those  on 
board.     It  was  held  that  primd  facie  the  loss  was  attribut- 
able to  the  collision.    Dr.  Lushington  said  that  where  one 
ressel  is  found  in  fault  for  a  coUision,  and  the  other  is 
subsequently  lost,  the  presumption  of  law  is  that  the  latter 
was  lost  in  consequence  of  the  collision.     ^^  In  all  questions 
of  this  description  that  is  the  primd  facie  presumption;  and 
great,  indeed,  would  be  the  inconvenience,  and  still  greater 
the  difficulty,  if,  in  all  cases  of  this  kind  when  the  vessel 
did  not  go  down  immediately,  but  was  subsequently  lost, 
tbe  Ciourt  had  to  enter  into  an  investigation  whether  all 
the  measures  adopted  on  board  the  damaged  vessel  were 
right,  or  whether,  if  other  measures  had  been  pursued,  the 
Tessel  might  not  have  been  saved  "  (m). 

In  another  case  a  ship  was  run  into  whilst  brought  up 
and  riding  with  two  anchors  down.  One  cable  having 
parted  in  the  collision,  the  other  failed  to  hold  her,  and 
she  drove  ashore.  It  was  held  that  the  loss  from  her 
going  ashore  was  recoverable  as  damages  in  the  collision 
action  (n). 

So  where,  bad  weather  having  come  on,  the  injured  ship 
went  ashore  twenty-one  hours  after  the  collision,  the 
representatives  of  some  of  the  crew  who  were  drowned, 
but  who  might  have  been  saved  if  they  had  gone  on  board 


(0  The  MeUona,  8  W.  Rob.  7,  13. 

(m)  See  also  The  Linda,  Swab. 
Ad.  306 ;  30  L.  T.  234 ;  4  Jur. 
».  8. 146. 

M. 


(»)  The  Deepateh,  14  Moo.  P.  0. 
G.  83 ;  The  Maid  of  Kent,  6  P.  D. 
178. 
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other  yessels  which  offered  assistanoe  after  the  coUisioii, 
were  held  entitled  to  reoover  against  the  wrong-doing 
ship(o).  ^ 

A  steamfihip  in  the  North  Sea  ran  into  and  out  off  the 
quarter  of  The  Albatross,  a  barque.  The  barque's  binnade 
compass,  log  line,  log  glass,  and  working  charts  were  lost 
in  the  collision,  and  her  hull  was  damaged,  so  that  she  was 
partly  immanageable.  Those  on  board  tried  to  take  her 
into  the  Thames  with  a  spare  compass.  Without  negli- 
gence on  their  part,  and  in  consequence  of  the  loss  of  their 
chart  and  the  damaged  condition  of  the  hull,  she  went 
ashore  and  was  lost.  It  was  held  that  the  steamship 
owners  were  liable  for  her  loss  (p). 

But  the  fact  of  a  ship  being  injured  by  the  negligence 
of  another  does  not  justify  those  on  board  in  neglecting  to 
take  all  reasonable  measures  to  save  the  ship,  and  lessen 
the  effects  of  the  collision.  They  must  exhibit  ordinary 
courage  in  standing  by  their  vessel,  and  show  proper  skill 
and  seamanship  according  to  the  circumstances  of  the  case. 
The  Court,  however,  will  make  reasonable  allowance  for 
the  excitement  which  usually  attends  a  collision,  and  those 
on  board  will  not  be  expected  to  be  so  acute  in  their  judg- 
ment, or  to  act  with  the  same  skill  and  coolness,  as  if  there 
had  been  no  collision  (q). 

Where  the  injured  ship  went  ashore  and  those  in  charge 
wilfully  refused  assistance  to  get  her  off,  it  was  held  that 
her  owners  could  not  recover  for  loss  arising  from  the 
obstinacy  of  those  on  board  (r). 

If  the  injured  vessel  is  abandoned  unjustifiably,  the 
other  vessel,  though  in  fault  for  the  collision,  is  not  liable 


(o)  The  George  and  The  Richard, 
L.  R.  8  A.  &  E.  466.  See  also  as 
to  this  subject  per  Martin,  B.,  in 
Wilson  y.  Newport  Dock  Co.,  L.  B. 
1  Ex.  177,  187. 

{p)  The  City  of  Lincoln,  16  P.  D. 

16. 


{q)  The  Hannah  Park  and  The 
Lena,  2  Mar.  Law  Gas.  0.  S.  345  ; 
The  Thuringia,  1  Asp.  Mar.  Law 
Gas.  283. 

(r)  The  Flying  Fish,  Br.  &  Luah. 
436 ;  2  Mar.  Law  Cas.  0.  S.  221. 
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for  a  total  Ices,  but  onljfor  the  actual  dazoage  done  in  the 
collision  (s). 

The  question  whether  the  abandonment  of  a  ship  injured 
bj  collision  was  justifiable  is  for  the  Court  to  decide  upon 
the  particular  drcumstancee  of  each  case.  In  considering 
it  ilie  Court  will  not  be  exacting  in  requiring  those  on 
lx)azd  to  stand'  by  her.  In  The  Blenheim  {t)  Dr.  Lushing- 
ton  said :  '*  When  a  collision  takes  place  on  a  dark  night, 
partumlariy  at  a  tempeetuouB  period  of  the  year,  and  when 
the  vessel  producing  the  collision  is  of  greater  burden  than 
the  one  struck,  I  cannot  possibly  settle  with  satisfaction  to 
my  own  mind,  or  security  to  justice,  what  ought  to  be  the 
reasonable  extent  of  fear  and  apprehension  to  the  crew  of 
tlie  yessel  so  struck.  It  is  impossible  for  any  Court  of 
JTistioe  to  say,  with  any  degree  of  certainty,  what  are  the 
precise  circumstances  that  woidd  justify  the  abandonment 
of  a  Yessel.  If  there  be  any  reasonable  prospect  that  the 
liyes  of  the  crew  are  endangered,  I  have  determined,  and 
I  will  do  so,  imtil  I  am  overruled,  that  they  are  justified 
in  quitting  the  vessel,  and  the  consequences  must  fall  on 
flie  wrong-doer  "  (u) . 

If  a  ship  is  improperly  abandoned  after  a  collision,  her 
owner  will  not  be  entitled  to  recover  as  damage  caused  by 
the  collision,  either  the  value  of  the  ship,  or  salvage  ex- 
peDses  payable  upon  her  being  brought  into  port  (x). 

The  Thunngta^  a  steamship  which  had  been  run  down 
by  the  fault  of  another  vessel,  was  improperly  abandoned, 
and  subsequently  sank.  It  was  held  that  she  could  recover 
no  more  than  the  expense  which  would  have  been  incurred 
in  making  good  the  damage  caused  by  the  collision  {y). 
The  collision  occurred  sixteen  or  eighteen  miles  from 
Heligoland  in  fine  weather ;  the  ship  remained  afloat  three 

(«}  Thi  Tkurinaia,  ubi  9upra.  546 ;  The  Lindtay,  Ir.  Bep.  Ad.  1 

(0  1  Spinbi*  E.  &  A.  285,  289.  £q.  259. 

(m)  Seealflo  7^  Linda,  Sw.  306  ;         Jx)  The  Linda,  Swab.  Ad.  306. 
30  L.  T.  224 ;  The  Hope  and  The         (t/)  The  Thunn^ia,  1  Asp.  Mar. 

C%i/t,  2  Mar.  Law  Cas.  O.  S.  Dig.  Law  Cas.  283. 
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hours  after  the  oollision,  and  might  have  been  taken  to 
Heligoland. 

In  another  case  (s)  no  attempt  was  made  to  repair  the 
damage  received  in  the  collision,  such  damage  consisting  in 
a  small  hole  which  might  easily  have  been  stopped.  In 
consequence  of  the  hole  being  left  tmstopped  the  cargo 
was  injured  by  water.  It  was  held  that  the  cargo  owner 
could  not  recover  damages  against  the  other  ship,  although 
she  was  in  fault  for  the  collision.  The  duty  of  the  master 
of  the  injured  ship  to  take  proper  steps  to  preserve,  and, 
under  some  circumstances,  to  sell,  an  injured  cargo,  has 
been  considered  in  several  cases  (a).  It  was  held  negli- 
gence in  a  master  not  to  have  discharged  a  cargo  of  beans 
which  were  wetted  in  a  collision  (6).  Where  a  cargo  was 
damaged  partly  by  the  collision  and  partly  by  the  master's 
negligence  in  not  carrying  it  on  to  the  port  of  discharge 
without  delay,  it  was  held  that  damages  for  loss  arising 
from  the  latter  cause  were  not  recoverable  in  the  collision 
action  {c).  The  Court  will  not,  upon  the  application  of  the 
owner  of  a  ship  damaged  in  collision,  order  her  sale  (d). 

A  steamship  at  anchor  in  the  Elbe  (800  feet  wide)  was 
run  into  by  the  negligence  of  another  ship.  It  was  held 
that  her  owners  were  not  entitled  to  recover  as  damages 
the  cost  of  raising  her.  She  sank  some  hours  after  the 
collision,  and  no  water  reached  the  engine  room  for  half 
an  hour  after  the  collision.  There  was  evidence  that  she 
might  and  ought  to  have  been  beached  (e). 

But  where  a  ship  is  sunk  at  sea  by  collision,  there  is  no 
obligation  upon  the  owner  to  raise  her,  even  if  it 'would  be 
possible  to  do  so  (/).   If  he  elects  to  raise  her,  and  it  turns 


(g)  TkeEolidei,  3  Hag.  367. 

\i\  See  Cargo  ex  Argoiy  L.  R.  6 
P.  G.  134,  165 ;  and  oases  there 
cited. 

(h)  Notara  y.  HenderMn^  L.  B.  7 
Q.  B.  226 ;  and  see  The  ElinOy  6 
P.  D.  237,  note ;  The  Beminay  12 
P.  D.  36;  ISApp.  Cas.  1. 


(0)  The  EUna,  5  P.  D.  237,  note. 

(rf)  The  Wexford,  18  P.  D.  8. 

{e)  The  ffanea,  6  Asp.  M.  G.  268. 

(/)  TheOolumbue,  3  W.Rob.  168. 
The  principles  of  abandonment  as 
apphed  in  insnrance  cases  do  not 
apply  in  collision  cases ;  ibid.  166. 
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out,  upon  a  Burvej,  that  she  is  not  worth  repairing^  he  is 
^titled  to  reeover  as  damages  the  expense  of  raising  and 
docking  her,  less  her  value  in  the  dock  (p).  If  he  repairs 
her  at  a  cost  exceeding  her  value  before  collision,  he  cannot 
leooyer  the  cost  of  repairs  beyond  such  value ;  nor  any- 
tliing  in  the  nature  of  demuixage  (h).  If,  acting  as  a 
prudent  owner,  he  elects  not  to  repair,  and  sells  her,  he  is 
entitled  to  recover  her  value  at  the  time  of  collision,  less 
die  proceeds  of  sale,  together  with  interest  from  the  date 
of  the  coUision  (/). 

Damages  for  loss  occurring  during,  or  after,  and  in  oonse-  Dsmages 
quence  of,  the  collision,  but  caused  partly  by  negligence  of  ^Sntiff *8  ^ 
the  plaintiff,  cannot  be  recovered  as  having  resulted  entirely  "fff^fi^^?® 
from  the  defendants'  negligence  which  caused  the  collision. 
Where,  by  the  omission  to  cut  a  lanyard  which  held 
together  two  ships  which  had  been  in  collision,  the  damage 
was  increased,  it  was  held  to  have  been  caused  partly  by 
the  plaintiff's  negligence  in  not  cutting  the  lanyard  (k). 
So  damage  to  one  vessel  by  the  fluke  of  the  other's  anqhor 
was  held  to  have  been  caused  by  the  negligence  of  both 
ships,  though  the  collision  was  caused  entirely  by  the  fault 
of  the  injured  vessel,  the  circumstances  being  such  that  the 
eoQision  would  have  been  harmless  but  for  the  fact  that 
the  other  vessel's  anchor  was  in  an  improper  position  (/). 

If  the  damage  received  in  a  collision  is  greater  than  pamage 
would  ordinarily  be  the  case  because  the  injured  ship  waa  ^^Skstote 
in  a  weak  condition,  the  other  is  not  the  less  liable  for  the  ^^  injured 
entire  loss^  if  she  is  in  fault  for  the  collision.    The  principle 
is,  that  .if  a  part  of  the  damage  was  clearly  attributable  to 
the  wrongdoer,  and  it  is  impossible  to  draw  the  line  with 
preciBion,  and  to  say  how  much,  the  wrongdoer  must  make 
good  the  whole  loss  (m) ;  but  where  the  damage  occasioned 

(g)  Th$  Emprua  Eugenie,  Lush.  &  Luah.  436  ;  OriU  v.  General  Iron 

138.  Screw  CoUier  Co,,  L.  B.  1  C.  P.  600 ; 

(A)  Rii.  ibid,  3  G.  P.  476. 

(t)  The  South  Sea,  Swab.  Ad.  141.  (/)  The  Margaret,  6  P.  D.  76;  of. 

[k)  The  MattaehuaetU,  1  W.  Bob.  The  Scotia,  63  L.  T.  N.  3.  324. 

371 ;  Bee  also  TAtf  Flying  Fith,  Br.  (m)  The  Egyptian,  2  Mar.  Law 


118 


DAMAGES. 


Consequential 
damagefl. 


Loss  of 

expected 

Balvage. 


Loss  of 
freight. 


by  the  collision  can  be  easily  disoiiiuinated,  defects  dijsclosed 
in  consequence  of  the  collision,  though  existing  prior  to  it, 
cannot  be  charged  against  the  defendant  (n). 

What  have  been  called  consequential  damages — that  is 
to  say,  damages  beyond  the  value  of  the  ship  or  the  cost  of 
repairs — ^may  in  some  cases  be  recovered  (o). 

Where  a  smack  was  run  down  whilst  engaged  in  per- 
forming a  salvage  service,  she  recovered  the  sum  she  would 
have  received  as  salvage  reward  had  she  not  been  prevented 
from  completing  the  service  (jo). 

So  freight  which  the  injured  ship  is  at  the  time  of  the 
collision  engaged  in  earning,  or  under  contract  to  earn,  less 
the  charges  which  would  have  been  incurred  in  earning  it, 
together  with  interest  from  the  probable  termination  of 
the  voyage,  is  always  allowed  as  damages  (q).  "  Loss  by 
contact  is,  amongst  other  things,  loss  of  the  freight  which 
the  ship  would  have  earned  if  she  had  not  been  crippled 
by  the  collision  "  (r).  Where  a  ship  was  run  down  whilst 
on  a  voyage  to  Norway  to  bring  home  a  cargo  of  lobsters, 
and  another  ship  was  taken  up  for  the  purpose,  it  was  held 
that  the  freight  of  the  lobsters  was  recoverable  as  conse- 
quential damages  (s). 

So  the  increase  in  value  of  cargo  on  board  and  belonging 
to  the  owner  of  the  injured  ship,  which  would  have  arisen 
had  the  cargo  been  carried  to  the  port  of  discharge,  and 
which  by  the  collision  the  owner  is  prevented  from  earning, 
may  be  recovered  as  damages  in  the  collision  action  (/). 


Gas.  0.  S.  56;  The  Bwnina  (No. 
3),  6  Afip.  M.  C.  65;  The  Sam 
Oatyy  5  Bifisel,  190  (Ajner.  case). 
But  see  The  Albert  Edward,  44  Ij. 
J.  Ad.  49  (damage  to  a  mooring 
dolphin  too  weak  to  bear  an  ordi- 
nary strain). 

(a)  The  TtineeeSf  5  Asp.  M.  G. 
451. 

(o)  As  to  whether  the  question  of 
oonaeqaential  damages  is  for  the 
Court  or  the  registrar  and  mer- 
ohantSi  see  below,  pp.  323,  324. 


(p)  The  Betsey  Cainee,  2  Hagg. 
Ad.  28. 

(o)  The  Northimbria,  L.  B.  3  A. 
&E.  6. 

(r)  Per  Erie,  C.  J.,  Reard  v. 
Holman,  19  C.  B.  N.  S.  1,  10.  As 
to  the  cost  of  canying  goods  to 
their  destination,  see  Bote  v.  MUes, 
4  M.  &  S.  101. 

(a)  The  Yorkahireman,  2  Hagg. 
Ad.  30,  note. 

{t)  The  Thyatira,  8  P.  D,  156. 
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If  the  injured  ship  smks  in  oonsequenoe  of  the  collision.  Salvage 
ilie  expenses  of  raising  and  docking  her  are  recoverable 
as  damages  {ji).  And  salvage  or  towage  {^  expenses, 
vhfither  incmxed  by  the  owner,  or  paid  by  him  to  salvors, 
are  recoverable  as  damages,  if  they  are  incurred  properly, 
and  are  in  consequence  of  injury  received  in  the  colli- 
sioii(y).  And  the  costs  of  both  parties  in  a  salvage  action 
haye  been  recovered  (2) ;  but  in  a  later  case  some  doubt 
vas  thrown  upon  this  decision  (e;).  The  expense  of  bail 
1^    in  a  salvage  action  is  clearly  not  recoverable  (i). 

The  cost  of  detaining  the  ship's  officers  whilst  the  ship  Cost  of 
was  being  repaired  has  been  allowed  as  damages,  where  it  offioen^d 
was  proved  that  the  custom  of  the  trade  was  not  to  dis-  <^^- 
chaige  the  officers  at  the  end  of  the  voyage  (c) .   In  America 
the  oost  of  detaining  the  crew  after  the  collision,  and  of 
attempts  to  save  the  cargo,  has  been  allowed  (6^). 

Where  it  was  proved  that  the  market  value  of  a  yacht  Diminished 
snnk  in  a  collision  was  diminished,  it  was  held  in  Ireland  "'^ 
that  in  addition  to  the  sum  required  for  repairs,  the  diff er- 
eaoe  between  her  market  value  before  and  after  the  colli- 
sion was  recoverable  as  damages  (^). 

Where  the  owners  suffer  loss  by  the  enforced  idleness  of  Demnirage. 
their  ship  which  has  been  injured  in  a  collision,  demurrage        a    oxj^^u^ 


is  allowed  by  way  of  damages  whilst  the  necessary  repairs 
are  being  effected.  And  demurrage  runs  whilst  the  ship  is 
detained  for  the  transaction  of  business  connected  with  the 
ooUision,  such  as  making  a  protest  and  obtaining  the  neces- 
sary official  documents  (/). 


14^, 


(v)  Tk»  £mnreu  Eugen%$^  Loah. 

lis. 

(*)  Tk$  InJlanbU,  Sw.  200. 

(y)  TU  Linda,  Swab.  306 ;  Ths 
Dmm,  2  Asp.  Mar.  Law  Gas.  366 ; 
Tkt  Wmamwa,  3  P.  D.  97.  99. 

(t)  HuLegatuB,  Swab.  168.  Kot- 
vithitaDdiiig  TindtM  v.  BeU,  11 M. 
k  W.  228,  it  is  not  neoessarj  that 
the  defendant  in  the  salvage  action 
should  j^all  cases  make  a  tender, 
■0  M  t<^title  him  to  the  costs  of 
the  aalTage  action  from  the  wrong- 


doer in  the  collision. 

(a)  The  BritUh  Oommeroe,  9  P. 
D.  128. 

(b)  Ibid. 

(e)  The  Inflexible,  Swab.  200. 

(d)  Sqflnan  v.    Union  Ferry   of 
Brooklyn,  68  New  York  Bep.  386. 

(e)  Hie  Oeorgiana  and  The  Anyli' 
can,  21  W.  Rob.  280. 

(/)  The  City  of  Buenoe  Ayres,  1 

Asp.    Mar.   Law    Gas.    169 ;    The 

Clarence,  3  W.  Rob,  283 ;  The  In- 

Jlexible,  Swab.   200;    The  Star  of 
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Where  damages  are  estimated  upon  the  footing  of  a 
total  loss,  although  in  fact  the  ship  is  suhsequently  saved 
and  repaired,  with  the  exoeptions  mentioned  aboye,  no 
more  than  the  ship's  value  at  the  time  of  the  collision  can 
be  recovered.  In  such  a  case  nothing  will  be  allowed  for, 
or  in  the  nature  of,  demurrage  (^). 
^  In  some  of  the  cases  (A)  where  damages  were  allowed  in 
respect  of  the  loss  of  a  specific  voyage,  demurrage  during 
the  probable  duration  of  the  voyage  appears  to  have  been 
allowed ;  this  was  clearly  wrong  (t). 

Where,  in  consequence  of  the  collision,  a  vessel  lost  the 
' '  benefit  of  a  charter,  damages  were  allowed  for  the  loss 
of  the  charter-party  in  addition  to  demurrage  (k). 

The  principle  upon  which  loss  of  a  charter  is  allowed  as 
damages  is  that  the  value  of  the  charter  is  an  accurate 
measure  of  the  value  of  the  ship  to  the  owner  during  the 
time  she  is  under  repair,  or  is  otherwise  by  reason  of  the 
collision  prevented  from  earning  money  or  being  of  use  to 
her  owner.  Where  at  the  time  of  the  collision  there  is  no 
existing  charter,  but  there  is  a  contract  under  which  the 
ship  is  engaged  to  sail  upon  a  profitable  voyage,  the  pro- 
bable earnings  of  the  ship  imder  the  contract  will  be  allowed 
as  damages.  The  Argentina^  at  the  date  of  the  collision, 
was  under  an  engagement  to  take  in  a  cargo  at  Antwerp 
for  Batoum,  taking  the  place  of  one  of  a  line  of  ships 
advertised  to  sail  between  Antwerp  and  Batoum.  It  was 
held  by  the  House  of  Lords,  affirming  the  decision  of 
Bowen  and    lindley,  L.J  J.  (diss.  Lord  Esher,  M.E.), 


India^  1  P.  D.  466.  As  to  demur- 
rage where  the  injtired  ship  is  one 
of  a  line  advertised  to  sail  at  fixed 
dates,  see  The  Block  Prince,  Lush. 
66S.  In  The  City  of  Peking,  16  Ap. 
Ga.  438,  a  claim  for  demnrragfe, 
whilst  a  substituted  vessel  belong'- 
ing*  to  the  same  owners  did  t£e 
work  of  the  injured  vessel,  was  dis- 
allowed. In  an  appeal  to  the  Privy 
Council,  in  order  to  save  expense,  a 
daim  for  the  expenses  of  the  in- 
jured vessel  whilst  in  port  was  re- 


ferred to  the  registrar  of  Her 
Majesty  in  Ecclesiastical  and  Ad- 
minilty  Appeals,  and  not  to  the 
registrar  of  the  Court  below.  As 
to  the  usual  rate  of  demuirage,  see 
The  City  of  Buenos  Ayres,  ubi  tup, 

(^)   The  Columbus,  3  W.  Bob.  158. 

(A)  The  Star  of  India,  1  P.  D. 
466 ;  The  Consett,  6  P.  D.  229. 

(«)  The  Argentina,  14  App.  Gas. 
619,  623. 

(k)  The  Star  of  India,  uH  supra; 
The  Consett,  ubi  supra. 
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that  {here  should  be  allowed  as  damages  by  the  oollision 
'^the  ordinary  and  fair  earnings  of  such  a  ship  as  The 
Argentine^  having  regard  to  the  fact  that  she  was  put  up 
as  one  of  W.  and  L.'s  line  of  steamers  trading  to  the  Blaok 
Sea,  and  advertised  as  such  "  (/). 

A  fishinfi:  smack  recovered,  besides  the  value  of  her  nets  I^oss  of 
and  gear  which  she  was  obliged  to  cut  adrift,  the  amount  yoy^. 
she  might  reasonably  have  expected  to  earn  during  the 
rot  of  the  season  {m).  But  it  was  held  by  Sir  J.  Hannen 
in  a  recent  case  that,  where  the  boat  is  totally  lost  (in  the 
oaae  before  the  Court  she  was  a  French  boat  sunk  by 
eollifiion  on  the  banks  of  Newfoundland),  the  proq>ective 
catch  of  fish  oould  not  be  recovered,  and  the  damages  were 
confined  to  the  value  of  the  boat  and  gear  (n). 

Damages  which,  although  consequent  upon  the  collision,  KemoteneflB 
do  not  immediately  or  necessarily  flow  from  it,  cannot  be  *^' 

reoovered  against  the  ship  in  fault  for  the  collision  (o). 
Where  the  master  and  part-owner  of  a  vessel  lost  by  colli- 
don  claimed  his  probable  future  earnings  as  master,  and 
profits  as  part-owner,  it  was  held  that  he  was  entitled  to 
nothing  more,  by  way  of  damages,  than  the  value  of  the 
ship  at  the  time  of  the  collision  (p).  And  where  a  vessel 
put  into  port  for  repairs  necessitated  by  collision,  and  her 
cargo  of  fruit  was  necessarily  discharged  to  enable  the 
repairs  to  be  made,  and  reloaded,  damage  occasioned  partly 
by  handling  and  partly  by  natural  decay  during  the  delay 
was  held  not  to  be  damage  '^  consequent  upon  coUision," 
within  the  meaning  of  a  policy  of  insurance  {q). 

It  has  never  been  the  practice  to  give  damages  for  loss  Loss  of 

market. 

0  Ths  Argentina,  13  P.  D.  191;  688  seq.  ;  and  per  Martm,  B.,   in 

U  App.  Gas.  519.  Wilton  v.  Newport  Dock  Co.,  L.  B. 

(«)  The  Gleaner^  3  Asp.    Mar.  1  £x.  177,187.    As  to  whether  re- 

Iav  Gas.  582  ;  The  Clarence,  3  W.  moteneea  ia  a  question  for  the  re- 

Uob.  283,  286 ;  The  Mieoluto,  8  P.  gistrar  or   the  Oonrt,   see   infra, 

D.  109.     In  Boman   law    aliter,  p.  324. 

B.  9, 2, 29,  8.  (p)  The  Colmdm,  3  W.  Rob.  168 ; 

(a)  The  City  of  Rome,  Ad.  Div.  and  see  The  Clarence,  ibid.  283.    As 

Uth  Hay,  1887.  to  probable  catch  of  fish,  Abordage, 

M  AstoremotetMaaof  damage,  Nautique,  Gaumont,  s.  148. 
Me  Mayne  on  Damages,  3rd  ed.  (q)  IHnk  y.  Fleming,  26  Q.  B.  D. 

M»9.;  2  Smith's  L.  0.,  9th  ed.  396. 
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Damages  for 
loea  of  life. 


Damages  in 
prooeeding^ 
Dv  Board  of 
Tnde. 


of  market  for  cargo  on  board  a  ship  injured  by  oollision  (r). 
The  difference  between  the  price  of  the  goods  when  they 
arrive  at  the  port  of  discharge  and  the  price  when  they 
ought  to  have  arrived,  and  but  for  the  collision  would  have 
arrived,  is  so  uncertain  that  it  cannot  be  held  to  be  the 
reasonable  consequence  of  the  collision.  It  has  been  sug- 
gested that  there  is  a  distinction  between  an  action  for  tort 
and  an  action  upon  the  contract  of  carriage,  and  that 
damages  for  loss  of  market  maybe  recovered  in  the  former 
but  not  in  the  latter  form  of  action.  There  seems  to  be  no 
ground  for  such  a  distinction  (s). 

Damages  for  loss  of  life  are  recoverable  under  Lord 
Campbell's  Act  (t)  by  the  relatives  or  legal  personal  repre- 
sentatives of  persons  killed  in  a  collision  in  a  personal 
action  against  the  person  liable,  but  not  in  proceedings  in 
rem{u). 

XJnder  17  &  18  Vict.  c.  104,  the  Board  of  Trade  has 
power  to  institute  proceedings  for  the  recovery  of  damages 
for  loss  of  life  or  personal  injury.  Damages  recovered  in 
such  proceedings  are  assessed  at  30/.  for  each  case  of  death 
or  injury,  and  are  payable  in  priority  to  other  claims. 
This,  however,  is  not  the  limit  of  the  owner's  liability. 
The  full  amount  to  which  he  is  liable  under  25  &  26  Vict 
c.  63,  s.  54,  can  be  recovered  in  proceedings,  either  by  the 
Board  of  Trade  or  by  any  person  dissatisfied  with  the 
amoimt  recovered  in  the  Board  of  Trade  proceedings.  If 
the  amount  of  the  owner's  statutory  liability  is  insufficient 
to  provide  damages  at  the  rate  of  30/.  for  each  claimant, 
the  cUdms  abate  rateably  {x). 


(r)  Ths  Parana,  2P.D.  118,  124; 
The  Notting  Hill,  9  P.  D.  105  ;  SmUh 
V.  Condry,  1  How.  28;  The  Jos, 
W,  Dyer  ▼.  National  Steamship  Co,, 
14  Blatohf.  483.  See,  however, 
France  t.  Gaudet,  L.  B.  6  QU  B. 
199,  where  the  prioe  of  goods  cod- 
tracted  to  be  sold  at  a  profit  was 
recovered  in  an  action  for  conver- 
sion. 

(»)  The  Notting  HiU,  uH  supra. 


(0  9  &  10  Vict.  0.98;  27  &  28 
Vict.  o.  95.  As  to  assessment  of 
damages  hy  a  jury  in  the  Admiraltj* 
Division,  see  27ie  Orwell^  13  P. 
D.  80. 

(u)  See  below,  p.  144. 

(or)  See  17  &  18  Vict.  c.  104,  as. 
507—516;  25  &  26  Vict.  c.  63, 
s.  56 ;  Glaholm  v.  Barker,  L.  R.  2 
Eq.  698 ;  S.  C,  L.  R.  1  Ch.  223 ; 
see  also   The  Franconia,   2  P.  D. 
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A  penalty  of  50/.  in  addition  to  damages  can  be  recovered  Penalty  for 
igainst  a  ship  that  injures  a  light-ship  (j/).  light-ship. 

Full  damages  may  be  recovered  by  the  injured  party  Damara 
though  he  has  been  compensated  for  the  whole  or  part  of  patdby^^ 
his  loss  by  his  insurers  (2).    But,  as  will  be  seen  below  (a)^  insurers, 
be  will  hold  such  damages  as  he  may  recover,  to  the  ex- 
teat  of  the  sum  received  from  his  insurers,  in  trust  for  his 
losDiers. 

Damages  recoverable  by  a  cargo-owner,  or  by  a  pas-  Damages  re- 
senger,  upon  the  contract  of  carriage,  are  such  as  "  a  man  ^^^owiiot 
whai  making  the  contract  would  contemplate  would  flow  ^v^^  ^^ 
from  a  breach  of  it "  (b).    This  somewhat  vague  rule  is  carriage. 
Uie  only  one  to  be  extracted  from  the  cases.    It  is  beyond 
the  scope  of  this  work  to  discuss  the  general  subject,  and 
it  is  sufficient  here  to  state  that  a  breach  of  the  contract 
of  oaniage,  consisting  in  negligence  of  the  carrier  causing 
collision  and  loss  of  the  goods  carried,  has  the  same  effect 
u  regards  liability  to  damages  as  a  breach  of  the  contract 
in  any  other  respect  (c). 

The  shipowner's. general  liability  as  carrier  is  considered 
elBewhere(6^). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Effect  of  the 
fcolt,  whilst  it  extends  the  right  to  recover  damages  by  JiJ^sionof 
nipeneding   the  common   law  doctrine  of    contributory  loss  upon  the 
negligence,  also  limits  the  amount  of  damages  recoverable  d^^es^re- 
to  one-half  the  claimant's  loss.     In  the  case  of  an  owner  <»ve»W®« 
of  cargo  on  board  one  ship  suing  the  other  in  tort,  it 
ftfaridges  to  this  extent  his  common  law  right  to  recover 


1(3, 166.  It  is  believed  that  pro- 
M&igs  under  this  Act  have  been 
taba  onoe  only,  in  the  case  of  The 
/•As. 

(y)  17  &  18  Vict.  0.  104,  s.  414. 

(z)  Tout  y.  JTAyto,  4  B.  N.  C. 
272;  BnMum  r.  Great  Wntem 
^^.Cb.,  L.  B.  10  Ex.  1. 

(•)  P.  296. 

(i)  Per  Blackburn,  J.,  Hobbe  ▼. 
iMiM  ^  S.  W.  Rail.  Co.,  L.  R.  10 


Q.  B.  Ill,  121. 

{e)  As  to  the  subject  gpenerally, 
see  Mayne  on  Damages,  4th  ed. 
pp.  12  9eq.  ;  Sedgwick  on  Damages, 
7th  ed.  Yol.  1,  431  teq.;  vol.  2,  91 
teq.  The  Parana,  1  P.  D.  462 ;  2 
F.  D.  118 ;  MeMahon  v.  Fxeld,  7 
Q.  B.  D.  691 ;  Lilley  v.  Doubleday, 
ib.  610,  are  amongst  the  later  cases 
on  the  subject. 

(d)  /n/ro,  p.  281. 
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full  damages.  But  it  does  not  affeot  his  right  to  reoover 
full  damages  upon  the  contract  of  carriage  {e).  And  if 
part  of  the  loss  has  been  recovered  in  damages  against  the 
owner  of  the  carrying  ship,  the  balance  up  to  one-half  the 
loss  may  be  recovered  against  the  other  ship  (/).  The 
effect  of  the  rule  as  to  division  of  loss  is  fully  considered 
in  another  chapter  {g). 

The  Acts  limiting  the  shipowner's  liability  largely  affect 
the  amount  of  damages  recoverable  by  the  sufferer  in  a 
collision.  These  enactments  also  are  fully  considered  in 
another  chapter  (A). 

(0)  See  Chartered  Mercantile  Bank         (/)  The  Demetrius,  L.  R.  3  A.  & 

of  India  v.  Netherlands  India  Steam  E.  623. 
Navigation  Co,,  9  Q.  B.  D.  118  ;  10         (^)  Infra,  p.  126. 
Q.  B.  D.  621 ;  TJie  Buthire,  b  Asp.  (A)  Infra,  p.  161. 

M.  L.  C.  416. 
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CHAPTER  VI. 

THE  RIILE  A8  TO  DIVISION  OF  LOSS. 

For  the  purpose  of  detenmning  by  whom  and  in  what  The  fotur  oases 
flhares  the  loss  is  to  be  borne,  oollisions  between  ships  haye 
been  divided  into  four  classes.  ^^In  the  first  place  it 
(ooSiBion)  may  happen  without  blame  being  imputable  to 
eiiher  party,  as  where  the  loss  is  occasioned  by  a  storm  or 
other  n9  major.  In  that  case  the  misfortune  must  be 
borne  by  the  party  on  whom  it  happens  to  Kght,  the  other 
not  being  responsible  to  him  in  any  degree.  Secondly,  a 
nusfortune  of  this  kind  may  arise  where  both  parties  are  to 
Uame — ^where  there  has  been  want  of  due  diligence  or 
of  skill  on  both  sides.  In  such  a  case  the  rule  of  law  is 
1^  the  loss  must  be  apportioned  between  them,  as  having 
l)6en  occasioned  by  the  fault  of  both  of  them.  Thirdly,  it 
may  happen  by  the  misconduct  of  the  suffering  party 
only ;  and  then  the  rule  is  that  the  sufferer  must  bear  his 
own  burden.  Lastly,  it  may  have  been  the  fault  of  the 
diip  which  ran  the  other  down ;  and  in  this  case  the  inno- 
cent party  would  be  entitled  to  an  entire  compensation 
from  the  other  "(a). 

The  dictum  of  Lord  Stowell  is  here  cited  as  a  clear 
statement  of  the  modem  rule  of  the  maritime  law  as  ad- 
nunistered  in  England  with  reference  to  the  incidence  of 

(a)  Ttr  Lord  Stowell  (then  Sir     vilUj  oited  2  Shaw's  App.  Gas.  395, 
W.  Soott),   The  Woodrop  Sims,  2      is  a  dictum  to  the  like  effect. 
BodB.  83,  86.    In  The  Lord  Mel- 
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Histoiyof  the 
role. 

The  Laws  of 
Oleron. 


loss  in  case  of  oollision.  It  has  been  nniversaUy  ^u)oepted 
as  such,  dted  with  approval  in  the  House  of  Lords  {b\  and 
frequently  acted  upon  by  the  Courts  for  the  last  seveniy 
years.  But  it  must  here  be  pointed  out,  that  in  one  im- 
portant particular  Lord  Stowell's  statement  of  the  case 
in  which  the  rule  of  division  of  loss  is  applicable  is  not 
in  accordance  with  previous  decisions  of  the  Court  of 
Admiralty ;  that  the  ancient  rule  of  the  Admiralty  as  to 
division  of  loss  had  for  upwards  of  a  century  previous  to 
the  case  of  The  Woodrop  Sims  a  more  extended  operation 
than  is  attributed  to  it  by  Lord  Stowell ;  and  that  if,  at 
the  present  day,  its  operation  is  confined  to  the  case  of 
"both  ships  in  fault,"  it  is  by  reason  of  the  communis  errors 
and  not  by  virtue  of  any  express  decision  of  the  Courts  (c). 
The  earliest  trace  (d)  of  the  rule  as  to  division  of  loss 
appears  in  the  Laws  of  Oleron,  a  code  of  maritime  law 
attributed  to  the  twelfth  century  (c),  and  introduoed  from 
Aquitaine  into  this  country  not  later  than  the  fourteenth 
century  (/).  This  code  contains  a  provision  (Art.  16)  that 
when  a  ship  at  anchor  is  damaged  by  a  ship  under  way, 


(b)  In  Hay  ▼.  Le  Neve  (1824),  2 
Shaw*B  (So.)  App.  Gas.  395. 

{c)  The  authorities  for  the  state- 
ment in  the  text  are  a  series  of 
cases  (unreported)  from  1677  down- 
wards, ooUected  by  the  present 
writer  from  the  Admiralty  Court 
books.  They  are  set  out  in  the 
note  *' History  of  the  rule  as  to 
division  of  loss  in  English  law" 
at  the  foot  of  this  chapter ;  and  at 
gpreater  length  in  Marsden's  Ad- 
miralty Gases  (Clowes  &  Sons, 
London). 

{d)  The  Book  of  Exodus,  Ch. 
XXI.,  yy.  36,  36,  is  cited  by  Cleirac 
in  support  of  the  rule.  The  passage 
is  as  foUows:  **Andif  one  man's 
ox  hurt  another's,  that  he  die; 
then  they  shall  seU  the  liye  ox, 
and  diyide  the  money  of  it ;  and 
the  dead  ox  also  they  shall  divide. 
Or  if  it  be  known  that  the  ox  hatii 


used  to  push  in  time  past,  and 
his  owner  hath  not  kept  him  in; 
he  shall  surely  pay  ox  jot  ox ;  and 
the  dead  shaU  be  his  own." 

{e)  1  Fardessus,  Collection  das 
Lois  Maritimes,  pp.  283  eeq, 

(/)  The  Record  or  Roll  i>«5f4M>- 
rioriUUe  Maria  et  Jure  AdmiralUatit 
AtigluB  of  12  Ed.  3  (1338),  zefers 
to  La  Ley  Oleyroun  as  the  law  of 
the  English  A(uniralty :  see  Prynne, 
Animadv.  109  ;  Selden's  liare 
Glausum,  1.  2,  o.  24.  A  record  in 
the  Tower  of  London,  set  out  by 
Piynne,  Animadv.  117,  shows  that 
the  Law  of  Oleron  was  administered 
in  the  local  Court  of  Bristol  in  24 
Ed.  3  (1350).  There  are  extant  in 
the  archives  of  the  City  of  London 
and  elsewhere  in  this  country  KSS. 
of  these  laws  dating  from  the  early 
part  of  the  14th  century:  Twifls' 
Black  Book,  vol.  1,  Ixxxii. 
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the  loflB  on  the  ship  shall  be  divided  between  the  two 
ships,  and  the  loss  on  the  cargo  between  the  merchants  {g)y 
pioyided  the  master  and  mariners  of  the  ship  nnder  way 
swear  that  they  did  not  do  the  damage  wittingly  (A). 
The  rule  is  stated  to  be  so  framed  in  order  to  deter  the 
owners  of  old  and  inferior  ships  from  trying  to  make 
money  by  getting  them  sunk  by  collision  and  recovering 
damages  from  the  other  ship. 

The  laws  of  Wisby,  a  town  in  the  island  of  Gotland  (t), 
and  various  oodes  of  maritime  law  in  use  subsequently  to 
the  thirteenth  century  in  Flanders — all  of  them  versions, 
more  or  less  exact,  of  the  Oleron  code  (k) — contain  very 
omilar  provisions  as  to  the  incidence  of  loss  where  the 
collision  is  not  wilful. 

The  instructions  to  the  Admiral  contained  in  the  Black  The  instmo- 
Book  of  the   Admiralty,  dating  probably  1337—1361,  iSdJ^**"^ 
oontain  a  similar  rule  as  to  equal  division  of  loss  where 
the  collision  is  accidental  (/). 

The  language  of  some  of  the  Northern  Codes  suggests  The  Northern 
that  the  division  of  loss  was  not  necessarily  in  equal  shares,  or  propor^on- 
hut  that  there  was  a  distribution  of  the  loss  on  ships  and  ate  division  of 

lofls* 

oargoes  in  the  nature  of  a  general  average  contribution 
between  shipowner  and  merchant  (m).  The  exact  meaning 
of  the  rule  seems,  however,  always  to  have  been  doubtful, 
and  to  have  given  rise  to  dispute  so  early  as  the  time  of 


(^)  .  .  .  .  "Le  dommage  doit 
Mtee  apprisie  et  partj  par  moitie 
atre  lee  deax  nefs,  et  lee  ving  qni 
Bont  dedens  les  deox  nefs  doivent 
partir  da  dommage  entre  lee  mar- 
ehaants":  1  Twiee'  Black  Book, 
108 ;  H.  vol.  2,  p.  229,  1449  ;  ib. 
ToL  3,  p.  21. 

(A)  De  hon  gre. 

(•)  BatGotlanache  Water-Recht, 
Alto.  29,  30,  65 ;  4  Twisa'  Black 
Book,  87,  126 ;  ib.  284 ;  1  Pardees. 
481,  601. 

(k)  Jas  Maritimxmi  Lnbeoense  in 
nsiu   Osterlingomm,   Art.  23;    4 


Twias'  Black  Book,  373 ;  3  Pardess. 
345  (Art.  21} ;  t^.  361  (Art.  47) ; 
Twaterrecht  in  Vlaenderen,  4 
Twifls'  Black  Book,  821,  435; 
Jugements  de  Damme,  ou  Lois  de 
Westcapelle,  1  Pardees.  379. 

(I)   1  Twifis'  Black  Book,   36; 
ib.  xxz.  Introd. 


(m)  See  the  Laws  of  (Gotland 
(Wisby),  4  Twiss'  BUok  Book, 
284 ;  1  Pardess.  482  ;  of  Flanders, 
Codex  Bmgensis,  ib.  321 ;  of 
Damme,  1  Pardess.  379;  of  Flan- 
ders, Dantzic  MSS.,  4  Twiss' 
Black  Book,  435. 
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ConBolato  del 
Mare. 


Danish  and 

Swedish 

Code. 


L'Ordon- 
nance  de  la 
Marine. 


Diyiflion  of 
loes  aooording 
to  decision  of 
ezpertSy  hy 
Danish  Ck>deB. 


Bynkershoek.  He  describes  in  graphio  terms  the  astonish- 
ment of  the  Supreme  Court  of  the  Netherlands,  of  which 
he  was  a  member,  when  he  endeavoured  to  persuade  his 
oolleagues  to  enforce  a  proportionate,  and  not  an  equal, 
division  of  the  loss  (n) .  Yalin  states  that  in  his  day  opinion 
was  divided  upon  this  point ;  his  own  being  in  favour  of 
an  equal  rather  than  a  proportionate  division  (o). 

The  Consolato  del  Mare,  a  code  in  use  in  the  Mediter- 
ranean in  the  sixteenth  century,  contains  some  provisions 
as  to  the  incidence  of  loss,  the  principle  of  which  appears 
to  be,  that  where  the  collision  is  caused  by  negligence,  the 
wrong-doers  shall  make  good  the  loss ;  and  that  where  it 
is  accidental,  the  loss  shall  be  apportioned  between  the 
ships  and  cargoes  by  way  of  general  average  contribution, 
but  in  what  shares  does  not  appear  {p). 

By  Danish  Codes  of  1561  and  1683  (q),  and  by  Swedish 
Codes  of  the  seventeenth  century  (;*),  the  loss  in  the  case 
of  an  accidental  collision  between  two  ships  under  way  was 
equally  divided. 

By  the  celebrated  Ordonnanoe  de  la  Marine  of  Louis 
XIV.,  which  was  promulgated  in  the  latter  part  of  the 
seventeenth  century,  the  rule  in  the  case  of  accidental 
collision  was  that  the  loss  should  be  equally  divided  («). 
Some  doubt  appears  to  have  existed  as  to  whether  it 
should  not  be  apportioned  in  the  nature  of  an  average 
contribution,  but  Yalin  states  that  the  better  opinion  was 
in  favour  of  equal  division  (t), 

Danish  Codes  of  1508  and  1683  divide  the  loss  of  an 
accidental  collision  between  the  ships,  according  to  the 


(fi)  Memini,  tne  senatore  et  de 
geometric^  proportione  perorante, 
reliquos  senatores  obstupnisse  atque 
si  Jovis  ignibus  icti  essent :  Bynk. 
Quflsst.  Jur.  Priv.  1.  iv.  c.  20. 

(o)  Valin  sur  1* Ordonnanoe,  1.  3, 
tit.  7,  Art.  10,  vol.  2,  p.  178. 

{p)  Gonpolato  del  Mare,  co.  155- 


168 ;  2  Pardess.  174  teq.;  3  Twifls* 
Black  Book,  283  §eq. 

{q)  3  Pardees.  260,  288. 

W  IHd.  129,  173. 

(«)  Valin  sur  1*  Ordonnanoe  de  la 
Marine,  1.  3,  tit.  7,  Arts.  10,  11. 

(0  Ihid.  vol,  2,  178. 


MEDIJEVAL  CODES. 


129 


decision  of  experts,  without  specifying  the  principle  on 

wiiich  the  division  is  to  be  made  (u). 

A  different  division  is  adopted  in  the  Danish  Code  of  Diyision  in 
1508  in  case  of  collision  between  a  ship  under  way  and 
another  at  anchor  (x).  The  ship  under  way  accidentally 
damaging  another  at  anchor  pays  one-third  of  the  loss. 
And  a  similar  rule  appears  in  Swedish  Codes  of  the 
serenteenth  century  (y).  A  like  division  of  the  loss  is. 
adopted  in  a  code  of  maritime  law  stated  to  have  been  in 
force  in  the  kingdom  of  Malacca  in  the  thirteenth  century, 
m  the  case  of  a  collision  in  bad  weather  between  two  ships 
of  a  fleet  sailing  in  company  for  protection  against  pirates 
(voyage  de  conserve).  In  another  Eastern  Code,  contained 
in  the  collection  of  Pardessus,  the  proportion  of  damage 
recoverable  in  such  a  case  by  the  injured  ship  is  reversed 
—the  injured  ship  being  enabled  to  recover  two-thirds, 
and  having  to  bear  only  one-third  of  her  loss  (s). 

In  all  these  codes  the  division  of  loss  took  place  only  Originally  the 
vhere  the  collision  was  accidental.     There  is  no  sugges-  ^ly^her© 

tion  for  dividintr  it  where  the  collision  could  have  been  *^®  oollwion 

avoided.    On  the  contrary,  it  is  expressly  provided,   or  dental. 

clearly  implied,  in  some  of  the  codes,  that  the  wrong-doer 

m  a  collision  shall  make  full  recompense,  and  that  he  shall 

recover  nothing  (a). 
Nor  is  the  modem  rule  of  the  English  Admiralty,  which  Rule  of 

dirides  the  loss  where  both  ships  are  in  fault,  a  rule  of  the  Admiralty 


(n)  3  PaideaB.  261,  289. 

[x)  lb.  237. 

(y)  Ih.  129,  173. 

(s)  8ee6Pardefl8.409,459.  These 
eodes  are  said  to  baye  been  founded 
OS  CQsionui  in  force  in  the  East. 
Tbej  purport  to  baye  been  promul- 
fKted  by  Mabmoud  Scbab,  tbe 
ftihomedan  oonqueror  of  the  East- 
ern ialandB.  It  seems  probable  that 
he  brought  them  from  the  Medlter- 
noean. 

[a)  This  seems  implied  in  Art.  15 
of  the  Oleron  Ckide,  auproy  p.  127. 

M. 


See  also  Laws  of  Wisbuy,  Arts. 
49,  65;  1  Fardess.  496,  601;  of 
Damme,  Art.  15 ;  1  Fardess.  379. 
And  see  the  Consulate,  o.  157  8eg. ; 
2  Fardess.  174 ;  Instructions  to  the 
Admiral,  1  Twiss'  Black  Book,  36, 
37.  The  references  given  by  Bou- 
la^  Faty,  Gours  de  Droit  Coram. 
Mar.  tit.  12,  s.  6  (vol.  4,  p.  493), 
in  so  far  as  they  suggest  uiat,  hy 
these  codes,  when  the  collision  was 
accidental  the  loss  rested  where  it 
fell,  appear  to  be  misleading. 
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dividing  the 
lofls  where 
both  ships  in 
fault. 


anoient  maritiine  law.     In  two  alone  of  the  andent  oodes 
is  there  a  trace  of  dividing  loss  oaused  hy  fault  (6). 

The  rule  of  the  English  law,  therefore,  differs  mate- 
rially from  that  of  any  of  the  above-mentioned  codes. 
Whatever  its  origin  may  be,  its  scope  and  application  for 
the  last  hundred  years  are  clear.  It  applies  where  both 
ships  are  proved  to  be  in  fault,  and  in  no  other  case.  It 
differs,  therefore,  widely  from  the  rule  of  the  Oleron  Code, 
which  appears  to  be  the  foundation  of  all  the  other  codes. 
The  English  rule  applies  only  where  there  is  fault  in  both 
ships ;  the  ancient  rule  applied  only  where  there  was  no 
fault  in  either  ship.  It  differs  also  from  the  rule  of  the 
general  maritime  law — ^so  far  as  there  can  be  said  to  be 
any  general  maritime  law  on  the  subject.  The  maritime 
law  divided  the  loss  where  the  collision  was  inevitable, 
and  also  in  the  so-called  case  of  inscrutable  fault — that  is 
to  say,  where  the  fault  was  not  brought  home  to  either 
ship  (c).  In  this  last  case,  by  the  law  of  England,  as 
laid  down  by  Lord  StoweU,  each  ship  bears  her  own 
loss.  But  cases  have  occurred  during  the  present  century 
in  which  had  there  been  a  chance  of  getting  the  loss 
divided  on  the  ground  that  the  collision  occurred  without 
fault  in  either  ship  or  on  the  groimd  that  the  cause  of 
collision  was  left  in  uncertainty,  the  imsticum  judicium  (d) 
would  at  least  have  been  mentioned.  But  the  books  are 
entirely  silent  as  to  such  an  application  of  the  rule. 
Where  the  plaintiff  has  failed  to  establish  negligence 
against  the  adverse  party,  the  practice  has  been  to  dismiss 
the  action,  and  generally  with  costs. 


{b)  By  the  Wiabnj  Stadslag  (4 
Twiss*  Black  Book,  891),  a  ship 
brought  up  in  a  fair  way  pays  half 
the  loss  of  another  that  goes  foul 
of  her.  And  in  the  Gonsolato  del 
Mare,  c.  157  ;  2  Pardess.  176,  there 
is  a  somewhat  similar  provision,  as 
between  two  ships  at  anchor. 

{c)  See  Bell's  CJomm.  (ed.  1870, 
by  McLaren)  I.  627;  Valin  sur 
rOrdonnance,  1.  3,  tit.  7,  Art.  11  ; 


1  Parsons  on  Shipping  (ed.  1869), 
527;  4  Bonlay  Paty,  Cours  de 
Droit  Gomm.  Mar.  p.  496,  dting 
Grotius,  1.  2,  c.  17,  f  21 ;  Loocen- 
tius  de  Jur.  Mar.  1.  4,  c.  9,  §  11. 

{d)  Of.  The  Maid  of  Auckland,  6 
Not.  of  Cas.  240  ;  The  Catherine  of 
/)or<?r,  2  Hag.  Ad.  145;  TheLaeonia, 

2  Moo.  P.  0.  C.  N.  S.  161 ;  The 
Clara,  12  Otto,  200 ;  infra,  pp.  164, 
156. 
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The  extension  of  the  rule  to  cases  where  fault  is  proved  Extension  of 
against  both  ships  is  easy  of  explanation.     From  the  time  caaee  of  fault 
of  the  Aquilian  law  the  shipowner  has  been  liable  for  a  inbothdiipa, 
collision  caused  by  the  fault  of  his  master  and  crew  {e).  case  of 
It  is  not  surprising  that  a  rule  framed  to  meet  the  diffi-  J^^f ,?**^^ 
culty  of  proving  fault — ob  difficultatem  culpcB  probandce  (/), 
—should  have  been  applied  to  cases  where  fault  contri- 
buting to  the  collision  was  proved  against  each  ship,  but 
where  the  difficulty  of    proving  the  exact  amount    of 
damage  resulting  from  the  fault  of  each  ship  remained  {g). 
We  find  this  difficulty  of  proof  assigned  as  a  reason  for 
applying  the  rule  in  a  case  early  in  the  last  century  (A). 
It  \&  clear  that  in  the  time  of  Bynkershoek  (;')   and  of 
Yalin  (y),  the  rule  was  applied  to  cases  where  fault  in  one 
or  in  both  ships  was  manifest  but  not  brought  home  to 
either.    The  difficuUas  probationumy  which  is  at  the  root  of 
the  role,  clearly  exists  in  the  one  case  as  much  as  in  the 
other.    How  it  happened  that  in  England  the  rule  ceased 
to  he  applicable  in  the  only  case  to  meet  which  it  was 
originally  instituted,  is  not  so  clear  (k). 

As  to  the  policy  and  justice  of  the  rule  there  has  been  Policy  of  the 
much  difference  of  opinion.     Cleirac  (/)  approves  the  rule 
iipon  the  questionable  ground  above  stated — that  induce- 


[#)  See  tttpra,  p.  68,  note  {Vj. 

(/)  Grotins  de  Jure  Belli  et 
^*tkj  L  2,  c.  17,  §  21 ;  Loooentixis, 
1 3,  c.  9,  §11. 

is)  For  an  nnconflcions  appHca- 
tbn  of  the  rule  hy  a  Britiflh  jury, 
lee  Sainn  y.  MiteheU,  9  G.  &  P. 
W8,  mpn^  p.  28. 

[k)  Aihton  c.  Xoden,  The  Mary 
Mid  Tke  Bebeeea  (1706) ;  infra,  p. 
147. 

(i)  9ee9upra,  p.  180. 

(/)  Par  la  diffi<nilt6  de  reconnoitre 
^  quel  odt^  est  la  fante,  et  jnger 
feene  si  la  f ante  est  de  natnre  k 
Blunter  que  celni  k  qoi  eUe  est  im- 
pQtee  snpporte  le  dommage  en 
ofo,  il  arrive  preeqne  ton  jours 
91K  le  dommage  re<;u  de  part  et 


d'autre  est  jug6  ayarie  commune : 
Valin  snr  POrdonnance,  1.  3,  tit. 
7,  Art.  11,  2  vol.  183. 

(k)  In  America  it  has  been 
doubted  by  writers  of  authority 
whether  it  is  not  applicable  in 
cases  of  inscrutable  fault:  see  1 
Parsons  on  Shipping  (ed.  1869), 
527  ;  Story  on  Bailments,  §  609  ;  3 
Kent's  Comm.  231 ;  but  see  The 
Clara f  12  Otto,  200,  where,  in 
stating  the  law  as  to  incidence  of 
loss,  the  Court  made  no  mention  of 
the  case  of  inscrutable  ftiult. 

(/)  Us  et  Goustumes  de  la  Ker 
(ed.  1661,  Bordeaux,  p.  68).  He 
illustrates  the  rule  by  citing  the 
Book  of  Exodus,  ch.  xxi.,  ver.  36. 
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ments  must  not  be  given  to  get  ships  wilfully  ran  down  (m). 
That  he  had  not  a  high  opinion  of  its  justice  seems  probable 
from  his  stigmatizing  it  as  judicium  rusticorum  (n),  a  term 
applied  to  it  also  by  Chancellor  Kent  (p).  In  the  courts 
of  this  country  it  has  been  much  abused.  Lord  Den- 
man,  0.  J.,  said  of  it :  "  It  is  an  arbitrary  provision  of  the 
law  of  nations,  not  dictated  by  natural  justice,  nor,  pos- 
sibly, quite  consistent  with  it "  {p).  And  more  recently 
Lord  Selbome,  C,  has  spoken  of  it  in  similar  terms  (j). 
The  arguments  adduced  in  favour  of  it  are  as  fanciful  as 
they  are  divergent.  The  reason  which  suggested  itself  to 
Cleirac  for  its  enactment  was  that,  but  for  it,  shipowners 
— gens  de  mer  ordinairenient  enclina  au  mal  et  a  la  baraterie 
— ^would  purposely  get  their  ships  run  down  on  the  chance 
of  recovering  excessive  damages  (r).  This  seems  far- 
fetched. That  the  rule  conduces  to  safety  at  sea,  by 
encouraging  shipmasters  to  take  every  possible  precau- 
tion (s) ;  or  that  it  makes  masters  of  large  ships  more 
careful  of  small  ones  (t),  as  has  been  suggested  by  other 
authorities,  is  at  least  doubtful.  That  it  tends  to  avoid 
interminable  litigation,  as  has  been  stated  by  a  high 
authority  in  this  country  (w),  is  not  evident.     There  can  be 


(m)  ''Est  consid^ble  que  les 
gens  de  mer  sont  ordinairement 
enclins  au  mal  et  &  la  barat^e " 
— a  low  estimate  of  maritime  mora- 
lity, but  one  shared  by  judgfes  of 
the  Admiralty  in  recent  times.  See, 
per  Dr.  Lushing^n,  The  Lady 
Campbell,  2  Hag.  A.  &  E.  6 ;  and 
Sir  R.  Phillimcre  in  The  Maeleod,  6 
P.  D.  264. 

(»)  '^Les  jurisoonsultes  nom- 
ment  et  qualifient  cette  decision  par 
moiti6  judicium  rusticarum  .  .  .  et 
se  prattique  ordinairement  par  les 
arbitres,  arbitrateurs,  et  amiables 
compositears,  lors  et  quand  l'int6- 
rieur  dee  parties,  ou  le  motifs  de  la 
question  n*est  pas  h  descouvert  et 
conneu ;  on  bien  quand  il  y  a  de  la 
coulpe  de  part  et  d^axitre—aut 
guando  aunt  diverswjudieum  opiniones 
hitie  et  inde  probabil.     Boer.  dec.  42, 


n.  32 — tel  f  ut  le  jugement  reoonneu 
tant  juridic  du  sage  Boy  Salomon, 
qu'il  donna  sur  la  question  naturele 
entre  deux  mers  "  (eie). 

io)  3  Kent's  Comm.  {231. 

Ip)  De  Faux  v.  Salvador,  4  Ad. 
&  El.  420. 

{g)  7  App.  Gas.  799. 

(r)  Cleirao,  Us  et  €k)a8tame8  de 
la  Mer,  p.  68;  Boulay  Paty,  tit. 
12,  s.  6. 

(«)  Gelle-ci  est  fondee  but  une 
raison  d'inter^  public,  k  fin  de 
rendre  lee  mattres  des  navires  plus 
Boigneux  k  prendre  toutes  les  pre- 
cautions possibles  pour  eviter  oet 
abordage :  Pothier,  voL  4,  p.  444, 
Avaries,  §  165. 

(0  See  Bell's  Comm.  (ed.  1870, 
by  McLaren),  i.  627. 

(m)  See  per  Lord  Blabkbum,  7 
App.  Gas.  819. 
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no  doTibt  that  in  some  cases  it  works  positive  injustice.  It 
prevents  the  innocent  owner  of  cargo  on  board  either  ship 
from  recovering  from  the  wrong-doing  owner  of  either 
skip  more  than  half  his  loss  (v) ;  and  a  leading  case  before 
the  House  of  Lords  {x)  shows  that  it  works  in  an  arbitrary 
and  uncertain  manuer  when  combined  with  the  statutory 
limitation  of  liability  {x). 

The  rule  as  to  division  of  loss  is  probably  connected  with  Division  of 
the  kw  limiting  shipowners'  liability.     Throughout  the  limiteSionof 
mediseval  codes  the  object  of  the  rule  appears  to  have  been  lial>iiit7. 
to  mitigate  the  disaster  to  an  innocent  sufferer  by  distri- 
buting the  loss  by  collision  between  the  two  ships.     The 
object  of  the  statutory  limitation  of  liability  of  modem  days 
18  avowedly  the  same. 

By  17  &  18  Vict.  c.  104,  s.  298,  where  both  ships  in-  Merchant 
fringed  the  statutory  steering  rule,  the  Admiralty  rule  as  1864^^^  ' 
to  division  of  loss  was  in  effect  repealed.  Where  one  of 
the  ships.  A.,  infringed  the  statutory  rule,  and  the  other, 
B.,  was  in  fault  in  some  other  respect  {e.  ^.,  look-out),  A. 
conld  recover  nothing,  while  B.  recovered  half  his  loss. 
If  both  ships  were  in  fault  cargo  owners  could  recover  half 
their  loss  in  all  cases.  This  unsatisfactory  state  of  the  law 
was  put  an  end  to  by  25  &  26  Vict.  c.  63  (^). 

Before  the  passing  of  the  Judicature  Act  the  rule  as  to  Judioatore 
division  of  loss  had  no  application  except  in  the  Court  of 
Admiralty.  Elsewhere  the  rule  that  a  person  cannot  re- 
cover damages  for  loss  caused  wholly  or  in  part  by  his 
own  negligence  was  applied  in  collision  as  in  all  other 
oases.    The  Judicature  Act  (36  &  37  Vict.  c.  66),  s.  25,  . 

Bub-s.  9,  enacts  as  follows : — 

In  any  cause  or  proceeding  for  damages  arising  out  of  a 
collision  between  two  ships,  if  both  ships  shall  be  found  to 

i 
I 

(v)  Beeper  Lard  Blackburn,  t^.;  {x)  The  Vow-waarU  and  The  Khe- 

The  Milan,  Lush.  388 ;  but  see  2!^      dive,  infra,  p.  140. 
Jiernina,   12  P.   D.   58  ;   13  App.  (y)  See  further  as  to  this,  tupra. 

Cm.  1.  p.  40.  j 

I 
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have  been  in  fault,  the  rules  liitherto  in  force  in  tlie  Court  of 
Admiralty,  so  far  as  they  have  been  at  yariance  with  the  rules 
in  force  in  the  Courts  of  common  law,  shall  prevail  (s). 


Colonial  law. 


It  applies  to 
all  coUiflioxiB, 
whatever  the 
nationality  of 
the  ships,  and 
wherever  the 
colliaion 
oocors. 


The  law,  therefore,  as  to  the  incidence  of  loss  where  both 
ships  are  in  fault,  is  now  the  same  in  all  the  Courts  (a). 

The  rule  of  equal  division  of  loss  prevails  in  some,  but 
not  in  all,  the  colonies  and  dependencies  of  Ghreat  Britcdn. 
In  Canada,  by  a  recent  statute  (b)  it  applies  in  the  com- 
mon law,  as  well  as  Admiralty,  Courts.  In  Santa  Lucia 
it  applies  where  the  cause  of  oollision  is  unknown,  where 
both  ships  are  in  fault,  and  also  in  the  case  of  inscrutable 
fault  (c). 

The  rule  of  division  of  loss  applies  to  all  collisions, 
whatever  the  nationality  of  the  ships,  and  wherever  the 
collision  occurs.  Thus  it  has  been  applied  where  both  the 
ships  were  British  (d) ;  both  foreign  (e) ;  one  British  and 
one  foreign  (/) ;  where  the  collision  was  in  British  waters  (d) ; 


(z)  The  marginal  note  to  this 
section  is  **  Damages  by  collision 
at  sea."  The  words  *<  at  sea  "  do 
not  restrict  the  operation  of  the 
Act.  Sutton  V.  Sutton,  22  Ch.  B. 
511. 

(a)  At  the  passing  of  the  Judi- 
cature Acts  the  Admiralty  role 
narrowly  escaped  abolition.  In  the 
original  draft  of  the  Act  it  was 
provided  that  the  common  law  rule 
should  prevail ;  but  in  the  passage 
of  the  bill  through  the  House  of 
Commons  the  Admiralty  rule  was 
reinstated,  and  ultimately  made 
the  law  of  the  land.  The  reasons 
for  preferring  the  Admiralty  to  the 
common  law  role  are  not  apparent. 
It  appears  to  have  been  thought 
that  the  former  was  more  in  accord 
with  the  law  of  foreign  countries. 
See  Hansard's  Pari.  Debates,  3rd 
ser.  vol.  216,  pp.  1800,  1801.  A 
short  summary  of  foreign  laws 
upon  the  point  is  appended  to  this 
chapter.    It  will  be  seen  that  they 


are  widely  diyerg^t. 

(b)  43  Vict.  0.  29,  s.  8  (Canada). 

(e)  Civil  Code  of  St.  Lucia  (1876), 
Art.  2360.  ''  If  the  cause  of  colli- 
sion be  unknown,  or  it  be  impossible 
to  determine  by  whose  fault  it  was 
caused,  or  if  both  ships  are  in  faulty 
the  damages  are  borne  in  equal  por- 
tions by  both  ships." 

(rf)  The  S,  Z,  AUton,  8  P.  D.  6  ; 
The  Margaret,  9  P.  D.  47  ;  Y^^  V^ra 
Cruz,  9  P.  D.  88,  96. 

{e)  The  North  American  and  The 
Teela  Cartnen,  Swab.  368;  Lush. 
79 ;  Chartered  Mercantile  Bitnk  of 
India,  ^c.  v.  NetherUmd*  India  Steam 
Navigation  Co.,  10  Q.  B.  D.  521  ; 
The  Washington,  5  Jur.  1067  ;  The 
Monarch,  1  W.  Bob.  21. 

(/)  The  Voorwaarts  and  The  Khe- 
dive, 7  App.  Cas.  795 ;  Chapman  v. 
Royal  Netherlands,  ^e.  Co.,  4  P.  D. 
167;  The  Rona  and  The  Ava,  2  Asp. 
Mar.  Law  Cas.  1^2;  The  Vera  Cruz, 
9P.D.88;  TheSeHngapatam,3W. 
Bob.  38. 
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in  foreign  waters  (g) ;  and  on  the  high  seas  (A).  And,  as 
stated  aboye,  it  applies  whether  the  action  is  in  Admiralty 
or  in  a  Conrt  not  having  Admiraltj  jurisdiction  (t). 
Whether  the  role  is  lex  loci  or  lex  fori  does  not  appear 
to  have  been  decided.  No  question  has  been  raised  in  any 
case  as  to  its  uniyersal  application.  In  the  Court  of  Admi- 
ralty it  was  administered  as  part  of  the  law  maritime; 
though,  as  appears  above,  it  is  doubtful  whether  it  ever 
formed  part  of  any  general  system  of  maritime  law. 

As  has  been  already  stated  the  law  apportions  the  loss  The  loes  is 
where  both  ships  are  in  fault  by  obliging  each  wrong-doer  ^^^^"""^ 
to  pay  half  the  loss  of  the  other.     Thus,  if  the  loss  on  ship  ebaree,  what- 
A  is  1,000/.  and  that  on  B.  is  2,000/.,  A.  can  recover  500/.  degree  of 
against  B.,  and  B.  can  recover  1,000/.  against  A.     The  ^t  in  each 
Courts  make  no  attempt  to  administer  distributive  justice 
hj  apportioning  the  loss  according  to  the  degree  of  fault 
of  which  each  ship  is  gmlty  (k).     "  Until  the  case  of  Sai/ 
V.  Le  Neve  .   .  .  there  was  a  question  in  the  Admiralty 
Conrt  whether  you  were  not  to  apportion  it  (the  loss) 
according  to  the  degree  in  which  they  (the  two  ships)  were 
to  blame.     But  now  it  is,  I  think,  quite  settled,  and  there 
is  no  dispute  about  it,  that  the  rule  of  the  Admiralty  is, 
that  ]1  there  is  blame  causing  the  accident  on  both  sides 


is)  S«y  ▼.  Ld  Nevcy  2  Shaw's 
(Sc.)  App.  Gas.  395. 

(A)  The  Bona  and  Th$  Ava,  2 
Aip.  ICar.  Law  Gas.  182.  In  The 
Mcmreh,  1  W.  Rob.  21,  the  oolli- 
nm  was  **  at  sea ;  "  in  The  Wash- 
vifften^  5  Jnr.  1067,  off  Berry  Head ; 
in  The  Seringapaiam,  3  W.  JEU>b.  38, 
off  Betchy  Head. 

•  (t)  It  was  recently  held  by  the 
Queen's  Bench  Diyudon  to  be  ap- 
iiiieaUe  in  the  case  of  a  collision 
DOfeween  Singapore  and  Sonrabaya 
Ukween  two  ships  belonging  to 
tbe  nme  owners,  British  subjects, 
but  registered  uxider  a  foreign  flag : 
CUrtered  Mercantile  Bank  of  Indian 
!«•  T.  Netherlands  India  Steam  2{avi' 
9*tien  Co,,  10  Q.  B.  D.  621. 


{k)  Treto  o.  Feiree,  The  Mary  of 
Fooi  and  The  Mary  of  Weynwuth, 
Ad.  Ct.  7th  July,  1692,  infra,  p. 
146;  The  Peters/eld  and  The  Judith 
Randolph  (1789),  cited  in  the  next* 
case ;  Hay  y.  Le  Neve,  2  Shaw's 
(So.)  App.  Gas.  396,  and  see  the 
cases  mentioned  below,  pp.  146, 
seq,;  per  Lord  Blackburn,  The 
Khedive  and  The  Voorwaarte,  7  App. 
Gas.  796,  808 ;  The  Margaret,  9  f . 
D.  47,  61 ;  The  Meteor,  Ir.  Rep.  9 
Eq.  667.  The  dictum  of  Lord 
GampbeU  in  The  Friends,  4  Moo.  P. 
G.  G.  314,  322,  to  the  effect  that 
the  loss  may  be  apportioned  accord- 
ing to  the  degree  of  fault  in  each 
ship,  is  without  authority. 
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Principle  of 
the  rule.  Cir- 
ouxnstanoee 
that  bring  it 
into  opera- 
tion. 


they  are  to  divide  the  loss  equally,  just  as  the  rule  of  law 
is,  that  if  there  is  blame  causing  the  accident  on  both  Bides, 
however  small  that  blame  may  be  on  one  side,  the  loss  Kes 
where  it  falls"  (/). 

The  principle  of  the  rule  is  said  to  be  equality  of  parti- 
cipation in  a  loss  arising  from  a  common  fault  (;;?).  To 
bring  the  rule  into  operation,  both  ships  must  be  guilty  of 
negligence  contributing  to  the  loss  (w).  But  the  common 
fault,  or  rather  the  acts  of  negligence  conmiitted  by  the 
ships  respectively,  need  not,  it  seems,  be  both  faults  contri- 
buting to  the  collision.  Thus  a  schooner  at  anchor,  whose 
sole  fault  consisted  in  having  her  anchor  suspended  from 
her  hawse  in  a  position  likely  to  do  damage  if  a  collision 
occurred,  was  held  liable  for  half  the  loss  suffered  by  the 
other  vessel,  a  dumb  barge,  that  negligently  went  foul  of 
the  schooner,  and  was  pierced  and  sunk  by  the  schooner's 
anchor  (o).  The  rule  has  also  been  applied  in  the  case  of 
a  collision  between  a  ship  being  laimched  and  another 
under  way,  where  the  fault  in  the  former  was  committed 
by  the  people  ashore  in  starting  her  on  the  ways  at  an 
improper  moment  (p). 
Does  the  rule  Whether  the  rule  applies  where  the  two  ships  axe  both 
?^re  ihe^^o  ^  fault  for  the  collision,  but  the  collision  is  not  between 
Bbips  are  in  themselves,  is  not  clear.  Whether,  for  example,  in  the 
case  of  a  collision  between  ships  A.  and  B.  by  the  fault  of 
one  or  both  of  them,  and  of  a  third  ship,  C,  A.  or  B.  could 


(/)  Fer  Lord  Blackburn,  Cayzer 
V.  Carron  Co.,  9  App.  Cas.  873,  881. 

(m)  See  per  Lord  Stowell  in  The 
Woodrop  SimSf  suprOf  p.  126  ;  per 
Lord  Selbome,  C.,  in  The  Voor- 
toaaris  and  The  Khedive ,  7  App. 
Gas.  796,  801 ;  see  also  The  Lima, 
4  Jut.  N.  S.  147 ;  The  Aurora, 
Lush.  327 ;  The  Seringapatam,  6 
Not.  of  Cas.  66  ;  The  Celt,  3  Hag. 
328 ;  and  per  Jjopea,  L.  J.,  7%^ 
Bemina,  12  P.  D.  68,  96.  See, 
however,  Treio  c.  Feirce,  infra, 
p.  146,  where  a  different  reason  is 
given  for  the  rule,  namely,  the 


difficulty  of  determining  what  part 
of  the  loss  on  each  ship  was  caused 
by  the  fault  of  the  other.  In  some 
foreign  countries  the  loss  is  divided 
aooordiog  to  the  degree  of  fault  in 
each  ship ;  see  below,  p.  159. 

{«)  The  Frankland,  Lt.  R.,  4  P. 
C.  529, 533 ;  The  Rona  and  TheAva, 
2  Asp.  Mar.  Law  Cas.  182 ;  Oayzer 
V.  Carron  Co,,  The  Margaret,  9  App. 
Cas.  873. 

(o)  The  Margaret,  6  P.  D.  76; 
cp.  The  Scotia,  63  L.  T.  N.  S.  324. 

(p)  The  United  States,  12  L.  T. 
N.  S.  33. 
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leoover  half  her  loss  from  C,  has  not  been  deoided  (q).  In 
America  the  rule  was  applied  where  the  collision  occurred 
between  a  ship  at  anchor  and  another  in  tow  by  the  fault 
of  the  tug  and  the  ship  at  anchor  (r). 

In  The  Digby  Grand  {s)^  a  tug,  A.,  towing  a  vessel,  B., 
was  struck  and  injured  by  the  tow-rope  of  another  tug,  C, 
which,  being  ahead  of  A.,  was  also  towing  B.  It  was  held 
that  the  damage  was  caused  by  negligence  of  tug  C.  in 
having  too  long  a  scope  of  tow-line  out,  aud  also  by  the 
negligence  of  tug  A.  in  not  keeping  clear  of  the  tow-line. 
The  rule  of  equal  division  of  damages  appears  to  have 
been  applied  ;  but  no  question  upon  this  point  was  raised. 

In  a  Canadian  case  {t)  the  rule  was  applied  where  the 
damage  was  by  an  anchor  without  collision. 

In  The  Celt  an  attempt  was  made  to  apply  the  rule 
wheie  the  fault  of  one  ship  was  in  no  way  a  cause  of  the 
collision,  and  consisted  in  not  standing  by  to  assist  the 
other.  It  is  needless  to  add,  the  attempt  was  unsuc- 
oefl8ful(t<). 

The  rule  has  been  extended  in  America  to  cases  where 
two  ships,  as  a  tug  and  her  tow,  are  both  in  fault  for  a 
collision  with  a  third,  which  is  free  from  fault.  The 
judgment  in  such  a  case  goes,  not  against  each  ship  for 
the  whole  of  the  damages,  but  against  each  ship  for  half 
the  damages,  with  a  remedy  over  against  each  ship  in  case 
the  other  fails  to  pay  the  amount  in  which  she  is  con- 
denmed  (;r). 

The  application  of  the  rule  produces  singular  results  Applloation 
where  one  or  both  ships  limit  their  liability  under  the  ^j^^^     ® 
Merchant  Shipping  Acts.     The  subject  has  been  very  liabil%i8 
fully  discussed    in    the  Admiralty  and  Appeal  Courts 

(q)  AA'm  The  Energy,  L.  R.  3  (()  The  MeCaUum  v.  The  Odette, 

A.  &  £.  48 ;  and  see  The  Avon  and  7  Duval  (Canada),  36. 

The  Thomae  Jolife,  infra,  p.  144.  {u)  3  Hag.  321. 

(r)  The  Jamee  Gray  and  The  John  {x)  The  Sterling  and  The  Equator , 

Fre»er^2\  How.  184.  16  Otto,  647;  following  TA^^/a^ama 

(<)  Ad.  Ct.  30th  Ap.  1884.  and  The  Oameeoek,  2  Otto,  695. 
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and  by  the  House  of  Lords.  The  case  which  finally  settles 
the  law  on  the  subject  is  Stoamvaart  Maatschappy  Neder^ 
land  V.  Peninsular  and  Oriental  Steam  Navigation  Company^ 
The  Vooncaarta  and  The  Khedive  {y). 
The  Voor-  Two  ships,  The  Voarwaarts  and  The  Khedive^  having  been 

The^Khedive.  ^  collision,  the  owners  of  The  Vooi^aarts  brought  an 
action  in  rem  in  the  Admiralty  Division  against  the  owners 
of  The  Khedive^  who  oounter-claimed  for  the  amount  of  the 
loss  sufEered  by  their  own  ship  (z).  Both  ships  were  held 
in  fault  for  the  collision.  The  owners  of  The  E7iedive 
brought  an  action  in  the  Admiralty  Division  to  limit  their 
liability,  and  paid  the  amount  of  their  statutory  liability 
into  Court.  The  damage  to  The  Vooncaarts  was  greater 
than  that  to  The  Khedive,  and  the  fund  in  Court  was  not 
sufficient  to  satisfy  all  the  claims  for  which  the  owners  of 
The  Khedive  were  answerable.  It  was  held  by  the  House 
of  Lords  (Lords  Selbome  and  Blackburn,  Lord  Bramwell 
doubting),  overruling  a  previous  decision  of  the  Court  of 
Appeal  (fl),  that  the  owners  of  The  Vaorwaaiis  were  en- 
titled to  prove  against  the  fund  in  Court  for  a  moiety  of 
their  loss,  less  a  moiety  of  the  loss  of  The  Khedive^  and  to 
be  paid  out  of  the  fund  in  respect  of  the  balance  pari 
passu  with  the  other  claimants.  By  the  decision  of  the 
Court  of  Appeal  above  referred  to  (a),  it  had  been  held 
that  the  ship  proving  against  the  fund  in  Court  was 
entitled  to  prove  for  half  her  loss,  without  deducting  any- 
thing in  respect  of  her  liability  to  the  other  ship. 

The  question  to  be  decided  was  whether  in  such  cases 
there  are  two  liabilities  in  damages,  one  on  the  part  of 
each  shipowner  to  the  other  shipowner  for  haU  the  loss  of 
the  latter,  or  only  one  liability,  namely,  a  liability  on  the 


% 


)  7  App.  Cas.  795.  (a)  Chapman  y.  Itayal  N$therland» 

z)  Stooinvaart  Maatschappy  Ne-  Steam  Kavigation  C%».,  4  P.  D.  157. 
derland  v.  Fenineular  and  Oriental  Adedsion  of  BagraUaj  and  Cotton, 
Steam  Navigation  Co.,  7  App.  Gas.  L.JJ.  (Brett,  L.  J.,di88entmg),re- 
795.  versing    the    deoision   of    Jeasel, 

K.  R.,  in  the  Court  beloxr. 
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part  of  the  owner  of  the  ship  that  had  done  the  greater 
damage,  for  the  difference  between  half  the  loss  of  the 
one  ship  and  half  the  loss  of  the  other — ^in  the  words  of 
Lord  Selbome,  "  a  moiety  of  the  excess  of  the  aggregate 
loss  beyond  the  point  of  equality."  It  was  held  that  the 
terms  ia  which  the  rule  of  the  Admiralty  was  laid  down 
ID  The  Woodrop  Sims,  The  Lord  Melville^  The  Peterafield 
and  The  Judith  Randolphy  and  Hay  v.  Le  Neve^  showed 
that  in  substance  there  was  but  one  action  and  one  final 
jndgment;  and  that  such  final  judgment  was  for  the 
balance  between  a  moiety  of  the  loss  of  the  one  and  a 
moiety  of  the  loss  of  the  other.  The  later  cases  of  The 
Washifigion  and  The  Catherine  (ft),  ITie  Seringapatam  (c), 
and  The  Tecla  Carmen  (c?),  were  cited  as  confirming  this 
view(f). 

Lord  Blackburn,  in  the  course  of  an  elaborate  discussion 
of  the  law  relating  to  the  subject,  lays  stress  upon  the 
provisions  of  53  Geo.  3,  c.  159,  and  17  &  18  Vict.  c.  104, 
8.  514,  as  to  the  distribution  by  the  Chancery  Courts  of 
&e  sum  representing  the  amount  of  the  statutory  lia- 
bility. The  statute  requires  the  Court  "  generally  to  do 
what  may  appear  to  be  just "  in  the  suit.  Lord  Selbome 
thought  that  there  was  little,  if  any,  room  for  the  argu- 
ment from  abstract  justice  and  equity,  the  rule  as  to  the 
division  of  loss  being  itself  arbitrary ;  and  Lord  Bram- 
well  (in  an  opinion  which  was  written  by  him,  but  not 
delivered ;  see  7  App.  Cas.,  note,  pp.  826,  827)  points  out 
that  some  of  the  results  following  from  the  decision  of  the 
House  of  Lords  are  of  doubtful  equity  or  justice.  It  is 
further  pointed  out  by  Lord  Bramwell  (p.  827,  note),  that, 
by  the  decision  of  the  House  of  Lords,  the  owners  of  The 

[h)  5  Jiir.  1067.  tenns  for  the  balance  of  loss  ;  see 

(«)  3  W.  Bob.  38,  44.  infray  p.  146.    In  Holland  the  same 

{^)  Lnah.  79.  decision  was  arrived  at  in  a  case 

{i)  To  these  oases  may^  be  added  mentioned  in  Bynkershoek,  Queest. 

itnnen  c.  Humble^  The  Hopewell  and  Jur.  Priv.  1.  4,  c.  21.     See  also  The 

The  FroeperoM,  Ad.  Ct.  9th  May,  Sapphire,  18  Wall.  51  ;  The  Mani- 

1698,  where  the  sentence  was  in  toba,  15  Davis,  TJ.  S.  97. 
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The  Voor-  Vooncaarts  were  as  well  off  as  if  their  ship  were  blame- 
The  Khedive,  1©88  (/) ;  and  that  the  loss  to  the  owners  of  The  Khedive 
was  the  same  as  if  their  ship  were  alone  in  fault.  Thus, 
where  both  ships  are  in  fault,  and  one  limits  her  liabiUtj 
.under  25  &  26  Vict.  e.  63,  s.  64,  her  owners,  inasmuch  as 
they  lose  the  right  to  recover  damages  against  the  other 
ship,  are  indirectly  answerable  in  damages  to  a  greater 
amount  than  the  statutory  Hmit. 

The  efPect  of  this  decision  will  be  best  seen  by  an  illus- 
.tration.  Let  the  loss  on  ship  A.  be  10,000/.,  the  loss  on 
ship  B.  20,000/.,  the  loss  on  cargo  on  board  B.  40,000/., 
and  the  statutory  liability  of  A.  24,000/.  According  to 
the  (overruled)  decision  of  the  Court  of  Appeal  the  owners 
of  B.  would  ultimately,  and  after  payment  of  the  amount 
of  their  liability  to  A.,  recover  3,000/. ;  that  is  to  say,  a 
proportionate  part  (one-third,  or  8,000/.)  of  the  24,000/., 
less  5,000/.,  half  the  loss  of  A.  {g).  According  to  the 
decision  of  the  House  of  Lords  the  owners  of  B.  recover 
4,000/. ;  that  is  to  say,  four-fifths  of  half  the  difference 
between  the  loss  on  B.  and  the  loss  on  A.  (A).  Again,  in 
the  one  case  the  collision  would  cost  the  owners  of  A.,  in 
loss  to  their  own  ship  and  damages  payable  to  the  other 
ship,  29,000/.  (t);  that  is  to  say,  the  amount  of  their  statu- 
tory liability  in  addition  to  half  the  loss  on  their  own 
ship  ;  in  the  other,  34,000/.  (A),  that  is  to  say,  the  amount 
of  their  statutory  liability  in  addition  to  the  whole  of  the 
loss  on  their  own  ship.  Again,  in  the  one  case  the  owners 
of  cargo  on  board  B.  would  recover  16,000/.  (/) ;  in  the 
other  20,000/.  (m).  Lastly,  the  other  circumstances  being 
the  same,  if  A.  were  not  damaged  at  all,  according  to  the 
decision  of  the  House  of  Lords,  the  owners  of  cargo  on 

(/)  7  App.  Gas.  p.  827,  note;  only  £24,000   being   recoverable, 

and  hy  Baggallay^,  L.  J.,  4  P.  D.  eaoh  claim  must  abate   by  one- 

170.  fifth. 

{a)  £8,000 -£5,000=£3, 000.  (i)  £24,000  +  £5,000  =  £29,000. 

(AH  of  J  (£20,000- £10,000)=  (*)  £24,000+ £10, 000=£34,000. 

£4,000.    Half  the  whole  loss  on  B.  (/)   £24,000 -£8,000. 

and  her  cargo  being  £30,000,  and  (m)  £24,000 -£4,000. 
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board  B.  would  recover  16,000/.  (n) ;  whereas  if  A.  be 
damaged  to  the  extent  of  10,000/.,  we  have  seen  that  they 
leoover  20,000/.  (o).     According  to  the  decision  of  the 
Court  of  Appeal  cargo-owners  would  recover  the  same 
Earn  whether  A.  were  damaged  or  not.     Another  result  of 
the  decision  of  the  House  of  Lords  is  that,  where  the  loss 
on  each  ship  is  the  same,  and  each  ship  limits  her  liability, 
the  whole  of  the  sum  paid  into  Court  is  divisible  between 
the  owners  of  cargo  on  board  the  two  ships,  whilst  the 
shipowners  get  nothing.     According  to  the  decision  of  the 
CJourt  of  Appeal,  the  sum  is  divided  rateably  between 
shipowners  and  cargo-owners.     On  the  whole,  therefore, 
the  decision  of  the  House  of  Lords  strongly  favours  cargo- 
owners  at  the  expense  of  the  shipowners. 

It  follows  from  the  above  decision  that  where  both  ships  Right  of  in- 
are  to  blame  there  arise,  not  cross  liabilities,  but  a  single  !^^  'iff®'" 

,     ^  ,  '     ,  ®       running  down 

liability  for  a  balance  upon  the  owners  of  the  ship  that  has  clause, 
sustained  the  smaller  damage ;  and  therefore  the  shipowners 
to  whom  the  balance  is  payable  are  not  entitled,  whether 
on  behalf  of  themselves  or  of  their  underwriters  on  ship,  to 
recover  against  underwriters  who  have  agreed  to  indemnify 
them  against  "  loss  or  damage  to  any  other  vessel,"  they 
being  under  no  liability  in  respect  of  such  loss  or  damage  (p) . 

Where  two  ships,  A.  and  B.,  are  both  in  fault  for  a  Diviaion  of 
collision,  and  the  fault  of  B.  is  entirely  that  of  the  com-  ^^/^^^  ''''^ 
pulsory  pilot  (q)  in  charge  of  her,  the  owners  of  B.  wiU  charge  of  a 
recover  half  their  loss  against  A.,  whilst  the  owners  of  A,  pUo^      ^ 
can  recover  nothing.     Her  owners  are  not  liable  at  law, 
and  no  damage  lien  attaches  to  the  ship.     But  the  fault  of 
the  pilot  affects  the  owners  of  B.,  and  the  owners  of  cargo 
on  board  her,  to  this  extent :    it  brings  into  operation 
the  rule  as  to  division  of  loss,  and  prevents  them  from 


(n)  £24,000 -£8,000.  Steanuhip  Co.,  24  Q.  B.  D.  32  ;  on 

(«)  £24,000- £4,000.  appeal,  ibid,  663. 
[p]  The  T/tndon  Steamship  Auur-  tq)  See  below,  p.  227,  as  to  oom- 

•Ke  Aueciation  r.   The  Grampian  pulaory  pilotage. 
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The  Hector. 


reoovBring  more  than  half  their  loss  (r).  Moreover,  thougli 
Buocessful  upon  their  defence  of  "  compulsory  pilot,"  they 
will  olbtain  no  costs  (a).  In  the  case  last  mentioned  the 
owners  of  the  ship  in  charge  of  the  compulsory  pilot  are 
entitled  to  judgment  for  half  their  loss,  without  deducting 
anything  on  account  of  the  loss  of  the  other  ship.  The 
principle  of  the  decision  in  The  Khedive  {t)  does  not  apply 
in  such  a  case. 

The  case  of  The  Sector  (w),  in  which  these  points  -were 
decided,  was  as  follows : — A  collision  occurred  between 
The  Augustus  and  The  Sector^  caused  by  the  fault  of  the 
crew  of  The  Augustus  and  the  fault  of  the  compulsory 
pilot  of  The  Sector,  The  rule  as  to  division  of  loss  was 
applied.  The  loss  of  The  Augustus  was  3,000/. ;  that  of 
The  Hector  8,000/.  It  was  contended  that  the  owners  of 
The  Hector  could  recover  only  2,500/.  (t.<?.,  halt  her  loss, 
namely,  4,000/.  less  1,500/.,  half  the  loss  of  The  Augustus) ; 
that  this  resulted  from  the  decision  in  the  case  of  The 
Khedive  (r),  considered  with  reference  to  17  &  18  Vict, 
c.  104,  s.  388.  The  Court  of  Appeal  declined  to  apply  the 
principle  of  the  decision  in  The  Khedive^  a  case  where 
the  owners  of  both  ships  were  liable,  to  the  case  before 
them,  in  which  the  owners  of  one  ship  were  not  liable 
at  all  (a;). 

An  agreement  between  the  shipowners  that  both  ships, 
A.  and  B.,  were  in  fault,  does  not  prevent  the  owner  of 
cargo  on  board  B.,  in  an  action  by  the  owner  of  A.  to 


(r)  The  Meetor,  8  P.  D.  218 ;  The 
Demetrius,  L.  R.  3  A.  &  E.  523. 
The  owners  of  cargo  on  board  B. 
are  in  the  same  case :  The  Milan^ 
Lnsh.  388  ;  but  see  TheBemina,  12 
P.  D.  36,  68. 

(«)  The  Righorge  Minde,  8  P.  D. 
132. 

(0  7  App.  Cas.  795. 

(h)  8  P.  D.  218. 

(f)  Stoomvaart  Jfaatschappy  2fe- 
derland  v.  P.  #  0,  Steam  Navigation 


Co.y  7  App.  Cas.  796. 

{x)  The  dictum  of  Brett,  L.  J.,  in 
Chapman  r.  Boyal  Netherlands  Steam 
JVat't^«<«)«Cb.,4P.D.157, 184,  tothe 
effect  that  the  phrase  **  answerable 
in  damages  "  in  sect.  54  of  25  &  26 
Vict.  o.  63,  is  applicable  to  the  last 
stage  of  the  Utigation  between  the 
ships,  that  is,  to  half  the  difference 
between  the  losses  on  the  two  ships 
respectivelj,  cannot,  after  this  de- 
cision, be  supported. 
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limit  his  liability,  from  asserting  that  A.  was  alone  in 
fault ;  and  he  is  entitled  to  an  issue  upon  that  question  (y). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Collision 
fault  was  recently  held  by  the  Court  of  Appeal  to  apply  ^f  the^me^ 
whore  a  cargo  owner  was  suing  the  shipowner  for  loss  °'^?t!*# 
incurred  in   a  collision  between  the   carrying  ship  and  owners  of 
another  ship  belonging  to  the  same  owners,  caused  by  the  °"fi^' 
fault  of  both  ships  (2).      The   shipowner  was  protected 
from  liability  for  the  negligence  of  those  in  charge  of  the 
carrying  ship  by  the  terms  of  the  bill  of  lading.     It  was 
held  that  he  was  nevertheless  liable  in  tort  (a)  for  the 
negligence  of  those  on  board  the  other  ship;   but  his 
liability  was  for  half  only  of  the  loss ;  in  respect  of  the 
other  half  of  the  loss,  it  was  held  that  he  was  relieved  by 
the  bill  of  lading. 

It  follows  from  the  above  considerations  that  the  rule  The  role  gires 
as  to  division  of  loss  is  not  merely  a  restriction  upon  the  away  or      ^ 
common  law  doctrine  of  contributory  negligence.     It  not  al>ridge8 
only  gives  a  remedy  where  by  the  common  law  there  is 
none,  but  it  also  abridges  a  right  which  formerly  existed 
at  kw,  but  now  does  not.     When  both  ships  were  in  fault 
the  innocent  owner  of  cargo  on  board  either  ship  could 
formerly  have  recovered  at  law  the  whole   of  his  loss 
against  the  owners  of  either  ship.    In  Admiralty  it  was  Cargo  owner 
held  that  he  could  recover  no  more  than  half  his  loss  only  half  his 
against  the  owner  of  the  other  ship  (6) ;   and  since  the  ^^ss  in  tort. 
Judicature  Acts  the  rule  is  now  the  same  at  law.     In  an 
action  framed  upon  the  contract  of  carriage,  the  rule  as  to 
division  of  loss  has  no  application.     In  such  an  action  the 
cargo  owner  can,  subject  to  the  terms  of  the  bill  of  lading, 
recover  full  damages  upon  the  contract  of  carriage  (c). 

(y)  The  Karo,  13  P.  D.  24.  also  in  Canada:   The  Eliza  Keith 

(2)  Chartered  Mercantile  Sank  of  and  The  Langthaw,   3   Qnebeo  L. 

India  y.  Xetherlande  India  Steam  R.  143.     Qn.,  whether  these  oases 

Satigatum  Co.,  10  Q.  B.  D.  621.  are  affected    by   The  Bemina,  12 

[a]  Cf.  Eaun  r.   CuUifordy  4  C.  P.  D.  68  ;  13  App.  Cas.  1.     See 

P.  D.  182.  jwLord  Esher,  M.  R.,  12  P.  D.  83. 

(*)  The  Milan,   Lush.  388.    So  (e)  The  Suthire,  Ad.  Div.,  24th 
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The  rule 
applies  where 
a  snip  ig 
'*  deemed  to 
be  in  fault." 

Not  in  case  of 
joint  tort- 
feasors. 

Nor  under 
Lord  Camp- 
beU*s  Act. 


Whether  the 
rule  applies 
where  each 
ship  is  negU- 
gfent,  but  one 
might  with 
ordinary  care 
have  avoided 
the  collision. 


The  Hector  {uhi  supra)  also  shows  that  the  innocent  owner 
of  a  ship  injured  by  fault  on  the  part  of  her  compulsory 
pilot,  and  also  on  the  part  of  those  on  board  the  other  ship, 
is,  by  the  rule  of  division  of  loss,  deprived  of  the  right 
which,  it  seems  {d)y  he  formerly  had,  of  recovering  full 
damages  against  the  owners  of  the  other  ship. 

The  rule  of  division  of  loss  applies  where  one  of  the 
ships  is  guilty  of  negligence  in  fact,  and  the  other  is 
"deemed  to  be"  in  fault  for  infringement  of  the  Regu- 
lations (c).  So  it  would  apply  where  both  ships  were  held 
in  fault  under  the  statute.  It  does  not  apply  where  two 
ships  are  to  blame  for  a  collision  with  a  third ;  in  such  a 
case  the  decree  is  against  both  for  the  whole  loss  {ee). 

Nor  does  it  apply  to  actions  under  Lord  Campbell's 
Act,  consequently  the  plaintiff  in  such  an  action  will 
recover  full  damages.  The  High  Court  of  Admiralty 
had  no  jurisdiction  to  entertain  these  actions,  and  the 
Judicature  Act,  1873,  s.  25,  sub-sect.  9,  did  not  apply  tho 
rule  of  division  of  loss  to  them  (/). 

It  has  been  doubted  whether  the  doctrine  of  the  well- 
known  case  Davic8  v.  Mann  applies  at  all  in  Admiralty ; 
whether  in  the  case  of  a  collision  between  ships  a  ship 
guilty  of  negligence  such  as  that  of  the  donkey-owner  in 
Davies  v.  Mann  could  recover  more  than  half  her  loss.  It 
was  assumed  in  a  case  in  Ireland  {g)  that  in  such  a  case 


March,  1885  ;  the  dictum  of 
Brett,  M.  R.  (10  Q.  B.  D.  538), 
applies  to  actions  in  tort.  As  to 
the  law  in  America  on  this  point, 
see  p.  286,  infra. 

(d)  Qu.,  whether  the  fault  of  the 
pilot  is  contributory  negligence 
affecting  the  shipowner?  see 
Spaight  y.  TedcaatUy  6  App.  Gas. 
217,  infra,  p.  241;  The  Energy,  L.  R. 
2  A.  &  E.  48 :  Dudman  ▼.  J)t4blin, 
^.  Board,  Ir.  Rep.  7  C.  L.  618. 

(e)  The  Voorwaarts  and  The  Khe- 
dive, 7  App.  Gas.  795;  Chartered 
Mercantile  Bank  of  India,  ^.  v. 
Netherlandt  Itidia  Steam  Xflvtgaiion 
Co.,  10  Q.  B.  D.  521j  TheHoehung 
and  The  Lapwing,  7  App.  Gas.  512  ; 


The  Vera  Cruz  (No.  1),  9  P.  D.  88 
(revd.  on  another  point,  9  P.  D.  96). 

{ee)    The  Avon  and  The  Thcmaa 
Joliffe,  L.  R.  1891,  P.  7.y  J-**  «A«r 

(/)  The  Bernina  (No.  2),  11  P. 
D.  31 ;  12  P.  D.  68 ;  H.  L.  nom. 
Mills  y.  Armstrong,  13  App.  Gas.  1. 
In  The  Vera  Cruz  (No.  1).  9  P.  D. 
88,  Butt,  J.,  applied  the  rule  in 
such  an  action  where  the  proceed- 
ings were  in  rem.  This  part  of  his 
t'udgment  was  rendered  inoperative 
iy  the  Gourt  of  Appeal  nolding 
that  there  was  no  jurisdiction  in 
retn  under  Lord  Gampbell^s  Act 
(9  P.  D.  96). 

ig)  The  Meteor,  Ir.  Rep.   9  Eq. 
567.     In  Thr   Vera  Cruz  (No.  1),  9 
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Davies  v.  Mann  has  no  application;  and  that  where  a 
TesBel  is  negligent  she  will  he  liahle  for  half  the  loss, 
though  the  other  might  with  ordinary  care  have  avoided 
the  collision.  But  there  seems  no  ground  for  making  a 
distinction  hetween  law  and  Admiralty  as  to  the  legal 
consequence  of  a  particular  act  of  negligence.  The  loss 
will  he  divided  only  where  each  ship  is  guilty  of  negligence 
amtrihuting  to  the  collision  (A). 


NOTB  I. 

History  of  the  Rule  as  to  Division  of  Loss  in  English  Law, 

The  history  of  the  rule  as  to  division  of  loss  in  the  English 
Admiralty  during  the  last  two  centuries  (1677 — 1890)  is  as 
follows  (i) : — ^The  earliest  application  of  the  rule  during  that 
period  was  in  1677.  In  that  year  Sir  Eichard  Lloyd  con- 
demned the  owner  of  the  defendant  ship  in  half  the  loss  of 
the  plaintiff  ship  and  of  repairs  rendered  necessary  hy  the 
(X)llision(i&).  No  reason  is  assigned  for  dividing  the  loss.  In 
1692  the  rule  was  applied  hy  Sir  Charles  Hedges  (/)  as  he- 
tween two  ships  at  anchor  in  Bamsgate  Eoads.  The  decree 
states  that  the  collision  was  accidental  {casu  for tuito),  and  that 
therefore  (m)  the  loss  on  the  plaintifE  ship  and  cargo  (which 
was  totally  lost)  was  to  he  deemed  to  have  heen  caused  hy  the 


P.  D.  88,  Butt,  J.,  appears  to  have 
been  of  opinion  that,  but  for  the 
Adminlty  role,  the  plaintiff  conld 
havB  recoTered  nothing.  See  fur- 
ther, on  this  subject,  suprUy  p.  18. 

(A)  The  Bona  and  The  Ava,  2 
An.  H.  L.  G.  182 ;  The  Frankland 
and  The  Kettrel,  L.  R.  4  P.  G.  629. 

(t)  The  foUowing  cases,  aU  of 
vhieh,  prior  to  Hay  y.  Le  Neve 
(1824),  are  unreported,  are  taken 
from  Uie  record  books  of  the  High 
Comt  of  Admiralty  and  of  the 
Court  of  Delegates,  the  Court  of 
appeal  from  the  Admiralty.  The 
Mries  of  records  from  about  1660 
dovnirards  is  very  complete.  For 
a  further  statement  of  the  cases, 
ne  ICarsden's  Admiralty  Cases 
(Clowes  k  Sons,  London),   refer- 


encee  to  which  'wUl  be  found  in 
Table  of  Cases,  ante. 

(k)  Harper  contra  GravenoTf  The 
Lamb  and  The  Adventure,  6th  July, 
1677 ;  a$rmed  by  the  Delegates, 
7th  May,  1 678 ;  see  also  the  order 
made  by  the  Admiralty  Court,  11th 
Deo.  1679. 

(/)  Sitting  for  the  judge  of  the 
Admiralty.  So  in  the  last  case, 
Sir  R.  Lloyd  sat  for  Sir  L.  Jenkins. 
At  this  date,  and  for  many  years 
after,  surrogates  were  appointed 
by  the  judge  to  sit  in  his  place. 

(m)  *'-Ex  quOy  quod  sibi  constat , 
dieto  navi  collisionem  ex  Peiree  (mas- 
ter of  The  Mary  of  JFeymouth,  the 
defendant  ship),  et  nautarum  suorum 
culpd  et  negligentid  quadatntenua  per* 


venxite. 
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The  John  and 
The  Mary 
Bote;  The 
Little  Betty 
and  The  Jonat 
(1696). 


The  Eopewell 
and  The  Froa- 


fault  of  the  master  and  crew  of  the  defendant  ship  (n).  In 
1695  the  mle  was  again  twice  applied  by  Sir  0.  Hedges.  In 
one  case  (o)  no  reason  is  assigned ;  in  the  other  (p)  it  was  ex- 
pressly found  that  the  loss  of  the  plaintifEs  {The  Little  Betty 
owners)  was  caused  by  the  fault  of  the  master  and  <^ew  of 
The  Jonasy  the  ship  sued ;  therefore  (the  decree  continues), 
The  Jonas  owners  are  justly  liable  to  make  good  to  The  Little 
Betty  owners  a  certain  part  of  their  loss ;  but  since,  by  reason 
of  the  difficulties  of  proof,  it  was  impossible  to  determine 
the  amount  of  damage  caused  to  each  ship  by  the  other,  the 
judge,  following  the  universal  rule  of  the  maritime  law,  oon* 
demned  The  Jonas  owners  in  half  the  loss  of  The  Little  Betty 
owners.  It  will  be  observed  that  in  this  case  no  decree  was 
made  against  The  Little  Betty  owners ;  nor  was  it  found,  in 
terms,  that  their  ship  was  in  fault  (g). 

The  rule  was  next  applied  in  1698  by  Sir  C.  Hedges  in 
a  case  where  each  ship  suffered  injury,  and  each  claimed 
damages  against  the  other.  The  interlocutory  decree  was  to 
the  effect  that  the  damage  done  to  each  ship  ought  to  be 
borne  by  both  ships,  share  and  share  alike ;  viz.,  half  of  the 
damage  suffered  by  The  Hopewell  to  be  paid  by  the  owners 


(»)  Treio  c.  Peiree,  The  Mary  of 
Toole  and  The  Mary  of  Weymouth^ 
7th  July,  1792.  This  case  was 
apx>ealed,  but  the  appeal  seems  to 
have  come  to  a  premature  conclu- 
sion. The  last  entry  in  the  As- 
signation Book,  dated  6th  Nov. 
1693,  is  as  follows :  Domini  adpeti" 
tionem  Miller  (the  appellant's  proc- 
tor) decreverunt  partes  appeUatoe 
attachiandos  fore.  The  vessel  sunk 
was  a  small  vessel  and  of  no  g^at 
value. 

(o)  FarUley  o.  King^  The  John  and 
The  Mary  Eoee^  4th  Feb.  1695. 

(p)  Beckham  c.  Chapman^  Tfie 
lAttle  Betty  and  The  Jona*^  20th 
Jan.  1695. 

(q)  The  judgrment  in  this  case 
was  by  way  of  interlocutory  decree ; 
no  sentence  was  porrected  or  read. 
The  following  is  an  extract  from 
the  Act  on  the  file.  The  decree 
states  that  The  Little  Betty  and  her 
cargo  were  sunk  and  lost — *'ex 
pnefati  Jacobi  Chapman  magistii 
navifl  The  Jonat  of  Whitby  et  nau- 


tarum  suorum  oulpft  et  negligentiA, 
dictamque  submersionem  eisdem 
merito  imputari  de  jure  debere; 
ideoque  prsefatos  Henricum  linds- 
kill  et  socios,  proprietarios  ejuadem 
navis  The  Jonae  of  Whitby,  ad  oer- 
tam  damn!  partem  luendum  et 
exsolvendum  condemnandoa  fore 
de  jure  debere  (Judex)  pronuncia* 
vit.  Gum  autem,  ob  inoertitndi- 
nem  ex  varietate  et  oontrarietate 
depositionum  testium  hincinde  ex- 
aminatorum  proveniente,  certa  para 
damni,  quota  est  quam  altera  pars 
alter!  deidit,  liquidari  baud  possit, 
Dominus  Judex  antedictus,  dispo- 
sitionem  juris  maritlmi  apud  omnes 
receptissiml  sequens,  praefatnm 
Henricum  Lind^ill  et  socios  .  .  . 
unam  medietatem  damni  in  bio 
parte  sustenti  Jaoobo  Beckham  et 
Booiis  .  .  .  solvere  debere  pronnn- 
ciavit."  And  the  decree,  after 
reciting  that  the  whole  of  the  loss 
on  The  Betty  and  her  cargo  was 
453/.  16«.,  condemned  the  defen- 
dants in  one-half— viz.  226/.  1S«. 
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of  The  ProsperotUj  and  half  of  the  loss  of  The  Prosperous  to 
be  paid  by  the  owners  of  The  Hopewell.  So  much  as  is  here 
qrioted  of  the  registrar's  minute  is  in  English;  the  words 
appear  to  haye  been  taken  down  as  they  fell  from  the  judge. 
No  reason  is  given  for  the  application  of  the  rule  (r).  Upon 
a  subsequent  d&y  («)  the  judge  found  that  the  damage  to  The 
Proeperous  amounted  to  250/.,  and  that  to  The  Hopewell  to 
60/.,  and  he  oondemned  The  Hopewell  owners  in  the  difference 
between  the  halyes  of  these  sums,  namely  95/. 

The  next  application  of  the  rule  was  in  1702  by  Dr.  The  Jeremiah 
Bramflton,  sitting  as  surrogate  for  Sir  C.  Hedges  (/).  The  J^<.^(i702). 
interlocutory  decree  £nds  the  collision  to  haye  been  caused 
by  the  fault  of  the  master  and  crew  of  the  defendant  ship. 
The  Providencej  and  the  rule  of  division  of  loss  is  stated  to 
have  been  applied  upon  the  same  grounds  as  in  Beckham 
c  Chapman  {The  Little  Betty  and  The  Jonas,  supra). 

Again,  on  the  14th  of  June,  1706,  the  rule  was  applied  by  The  Adventure 
Dr.  Bramston  in  The  Adventure  and  The  Supply  («) ;  and  on  ^^^(noQ) 
the  23rd  of  October,  1706,  in  The  Blessing  and  The  William 
cm/  John  {x).  The  decrees  in  both  these  cases  are  in  almost 
eiactlythe  same  terms  as  in  The  Jeremiah  and  The  Provi- 
dence,  and  the  reasons  stated  for  the  application  of  the  rule 
are  the  same.  In  these  last  three  cases  the  plaintiff  ship  was 
sunk  with  her  cargo  and  totally  lost ;  the  defendant  does  not 
appear  to  have  suffered  any  loss,  or,  at  least,  to  have  made 
any  claim  except  to  be  dismissed  with  his  costs.  It  wiU  be 
obeenred  that  tiie  finding  upon  which  the  decree  proceeds  is 
that  the  plaintiff's  loss  was  caused  by  the  fault  of  the  de- 
fendant ship ;  there  is  no  finding  that  the  plaintiff  ship  was 
in  fault. 

Up  to  this  time  the  rule  does  not  appear  to  have  been  The  Mary  and 
applied  or  recognised  by  the  Judges  Dedegates,  the  Court  /Jt^*^^* 
of  appeal  from  the  High  Court  of  Admiralty,  a  tribunal 

(r)  Sennen  c.  Bumble,  The  Hope»  rin  Beoord  Office)  362 ;  Act  Book, 

mi/  and  7^  Frosperousj  9th  May,  fol.  407,  A. 

1698.    The  Act  on  the  file  is  to  the  («)  Norn.   MareingiU  c.    Taylor; 

nme  effect:  see  Act  Book,  p.  85.  Afifdgnation  Book,  vol.  368;  Act 

(i)  26th  Hay,  1698.  Book,  fol.  633. 

{fiMaeimcJohtwm,  The  Jeremiah  (x)  Kiehener  c.  Coeklin,  Ad.  Act 

and  The  Providence,   11th  March,  Book,  fol.  4. 
1702:  Bee  Auigoation  Book,  No. 
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consisting  of  two  or  more  of  tho  common  law  judges  and 
civilians.  In  the  same  year  (1706)  in  which  MarsingiU  c. 
Taylor  was  decided  Dr.  Bramston  applied  the  rule  in  The 
Mary  and  The  Rebecca,  Noden  c.  Ashton  (y).  In  this  case  it 
was  expressly  found  that  both  ships  were  in  fault ;  but  the 
sentence  states  that,  on  account  of  the  impossibility  of  deter- 
mining upon  conflicting  evidence  what  proportion  of  the 
damage  suffered  by  the  plaintiff  ship  was  properly  attribut- 
able to  the  fault  of  the  other,  the  rttsticum  judictum  was 
applied,  and  the  defendant  was  condemned  in  half  of  the 
plaintiff's  loss  (z).  This  sentence  was  affirmed  on  appeal  by 
the  Delegates  (a). 
The  North  In  1712,  the  Delegates  varied  a  decree  of  Sir  C.  Hedges, 

!PAa/«Sa7l2t  ^y  which  he  had  dismissed  the  defendants,  the  owners  of  The 
Phoenix f  without  costs  (5).  The  Delegates  declared  ''that  half 
of  the  damages  sustained  by  The  North  Lyon  in  the  ship  and 
goods,  amounting  to  the  sum  of  3,154/.  18«.  b^d.y  ought  to  be 
paid  by  Western  and  others,  parties  appellate  in  this  cause, 
and  did  condemn  them  accordingly  in  the  said  sum,  and  in 
the  further  sum  of  200/.  for  costs  of  sute  "  (c).  Upon  a  sub- 
sequent day,  at  the  petition  of  the  owners  of  eleven-sixteenths 
of  The  FhoeniXf  the  Delegates  decreed  a  monition  against  the 
owners  of  the  other  flve-sixteenths  of  The  Phoenix  for  their 
proportion  of  the  damages  and  costs,  the  owners  of  the  eleven- 
sixteenths  undertaking  to  pay  their  proportion  of  such  damages 
and  costs. 

Ths  Thomas         The  next  reference  to  the  rusticum  judicium  is  in  the  year 

imd  Jane  and 

{y)  20th  June,  1706.  gentes  in  hao  parte  receptissmii  se- 

[z)  The  following  passage  is  ex-  quentes,  dictum  Johannem  Ashton 

trsLoted  from  the  sentence:  **Nos  magistrum  diets  navis  TAtf  i2^<va 

Sorrogatiis     antedictus      eundem  in  und  medietate  damnl  prsedicti 

Johannem  Ashton  ad  certam  danmi  condemnandum  fore  de  jure  dehere 

prsedicti  partem  luendum  et  ex-  pronunciamus,  decerminus,  et  de- 

solvendum    oondemnamus    et   de-  claramua,     sioque    oondemnamus, 

cemimuB.  Gum  autem  ob  incertitu-  &c.'' 

dinem  ex  varietate  et  contrarietate  (a)  "Ward,  B.,  Smith,  B.,  Dor- 

depositionum  testium  hincinde  ex-  mer,  J.,  and  Drs.  Oldys,  Tindall, 

aminatorum    provenientem    certa  Pagit,   and    Herriott,    were    the 

pars  danmi  quota  sit  quam  altera  judges. 

pars   alteri   dedit  liquidari  et  ad-  {b)  Gull  c.  CartioeU,  The  North 

amussim   (i.^.,   exactly,  by  rule;  Xyon  and  The  Fhamix,  26th  May, 

amussis,  a  workman's  rule)  taxari  1709. 

handquaquam  nossit,  Nos,  disposi-  (e)  Gull  o.  CareweUy  19th  Deo. 

tionem  Juris  Maritimi  apud  omn^  1712. 
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1726,  in  The  Thomas  and  Jane  and  The  Isabella.  In  that  case  The  habella 
Sir  Heniy  Fenrice,  Judge  of  the  Admiralty  Court,  found  that  ^  '* 
the  plaintiff  had  failed  in  the  proof  of  his  libel  {defecisse  in 
probaiionihus),  and  dismissed  the  defendant  without  costs  (d). 
The  question  of  dividing  the  loss  appears,  however,  to  have 
been  agitated ;  for  iu  the  registrar's  minute  book,  before  the 
note  of  the  decree,  is  an  entry  to  the  effect  that  the  judge 
assigned  the  cause  to  a  future  day,  to  be  heard  upon  argument 
of  the  question,  '*  Whether  the  rusttcum  judicium  can  be 
admitted  in  this  case  ? "  These  words  are  struck  out,  and 
the  words  follow  stating  the  effect  of  the  decree  as  above 
mentioned. 

After  twenty  years  (1746),  the  rule  again  appears  in  a  case  The  Eagle  and 
decided  by  Sir  Henry  Penrice  («).  At  this  date  the  proceedings  T^^f^^""^^ 
in  the  Court  of  Admiralty  were  carried  on  in  Euglish.  The 
judge  pronounced  ''that  the  loss  of  the  said  ship  (ZA^  Eagle) 
and  cargo,  from  the  great  contrariety  of  the  evidence,  was  so 
uncertain,  that  he  did  adjudge  and  decree  the  damage  sus- 
tained by  the  loss  of  the  said  ship  and  cargo  to  be  equally 
payd  and  borne  by  (plaintiffs  and  defendants),  and  therefore 
condemned  Earrer*s  clients  (defendants)  in  a  moiety  of  such 
damage." 

Up  to  this  point,  therefore,  we  find  the  application  of  the  Summary  of 
rule  to  have  been  as  follows  : — In  1677  no  reason  is  assigned  ^^{^739™^°^ 
for  its  application.  In  1678  it  is  applied  where  the  collision 
was  in  fact  without  fault  in  either  ship  {casu  fortuito\  but 
fault  was  presumed  against  the  defendant  ship.  In  1695  it  is 
twice  applied ;  in  one  case  no  reason  is  assigned,  in  the  other 
there  is  an  express  finding  that  the  collision  was  caused  by 
the&ult  of  the  defendant  ship  (^y.,  alone?),  and  the  rule  is 
applied  because  it  is  impossible  to  say  how  much  damage  was 
done  by  the  one  ship  to  the  other.  Hitherto  there  had  been 
no  cross  claim  by  the  defendant,  and,  except  in  the  first  case, 
the  plitiTitiff  ship  and  cargo  had  been  totally  lost.  In  1698  a 
case  occurs  in  which  both  ships  are  injured  and  each  claims 
damages  against  the  other.    The  rule  is  applied  for  the  same 

(rf)  lUtd  c.  Wellfordy  The  Thomat  {e)  Koble   c.    Wilson,    The  Eagle 

iid/aneaiid  The  Isabella,  20th  Jan.      and  The  Hopewell^  28th  Nov.  1746. 
1726. 
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reason  as  before,  namely,  because  of  the  impossibility  of 
apportioning  the  loss  suffered  by  each  ship  by  reason  of 
the  negligence  of  the  other ;  but  there  is  no  finding  that  the 
plaintiff  ship  is  in  fault ;  on  the  contrary,  it  is  found  that  the 
collision  is  caused  by  the  fault  of  the  defendant  ship.  In 
1702,  and  twice  in  1706,  the  rule  is  applied,  for  the  same 
reasons  as  before,  the  finding  being  in  each  case  that  the 
collision  was  caused  by  the  fault  of  the  defendant  ship,  and 
no  claim  for  damages  being  raised  by  the  defendant.  In  1 706, 
and  again  in  1709,  the  rule  is  applied  by  the  Delegates,  upon 
appeal  from  the  Admiralty ;  in  the  one  case  the  reasons  stated 
are  the  same  as  before,  in  the  other  no  reasons  are  given.  In 
1726  we  find  the  Admiralty  Oourt  dismissing  the  defendant, 
because  the  plaintiff  had  failed  in  proof  of  his  libel,  t.  e,  in 
proving  fault  on  the  part  of  the  defendant  ship.  Twenty 
years  later  (1746)  the  rule  is  applied  because  the  cause  of  the 
plaintiff's  loss  is  uncertain,  no  fault  being  found  in  either 
ship.  For  forty-three  years  after  this  we  find  no  mention  of 
the  rule,  though  several  collision  cases  appear  in  the  record 
books,  in  some  of  which  the  plaintiff  recovers  full  damages, 
in  others  the  defendant  is  dismissed. 
History  of  the  The  Eagle  and  The  Hopewell  is  the  last  appearance  of  the 
1789.  ruBticum  judicium  until  1789,  the  year  in  which  the  well- 

known  case  of  The  Petersfield  and  The  Judith  Randolph  oc- 
curred.   It  is  singular  that  in  that  year  three  cases  were 
decided,  in  which  the  rule  of  division  of  loss  was  applied ;  in 
two  of  them  by  the  High  Court  of  Admiralty,  in  the  other  by 
the  Delegates.    It  will  be  convenient  to  take  them,  as  before, 
in  order  of  date, 
^d  rir*^^       On  the  20th  of  May,  1789,  Sir  James  Marriott,  Judge  of 
Judith  Bun'     the  Admiralty  Court,  in    The  Petersfield  and    The    Judith 
dolph  (1789).     Randolph  (/),  pronounced  **  that  both  ships  were  in  fault ; 
that  The  Judith  Randolph  was  most  in  fault ;  and  decreed  that 
the  whole  of  the  damage  sustained  by  the  owners  of  the 
ship  Petersfield  and  her  cargo,  which  was  sunk  and  lost,  as 
well  as  the  230/.  damages  and  expenses  given  against  the 


(/)  In  the  Assignation  Book,  nomt  Wildindn  Ci  Blaket, 
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ship  Peiersfieldy  and  the  costs  of  soit  liere  on  both  sides,  be 
borne  equally  by  the  parties  in  this  suit." 

This  appears  to  have  been  the  first  case  in  which  the 
rusdcum  judicium  was  applied  with  an  express  decision  that 
both  ships  were  in  fault ;  the  only  case  in  which,  according 
to  modem  authorities,  it  is  now  applicable.  It  is  worthy  of 
note  that  so  important  a  point  of  maritime  law  should  appa- 
lently  have  been  undecided  so  late  as  the  year  1789 ;  and  that 
a  decision  extending  the  operation  of  the  rule  of  dividing  the 
loss  should  never  have  been  challenged. 

The  next  case  in  order  of  date  is  2'he  Friends  Goodtcill  and  ^-^  Friends 
The  Peggy  {g).  This  was  a  dedsion  of  the  Delegates  varying  a  2%«  P^^^y 
decree  of  Sir  J.  Marriott.  In  a  previous  year  (9th  December,  (1789). 
1785)  that  learned  judge  had  pronounced  that  The  Peggy ^  the 
defendant  ship,  was  alone  in  fault,  and  condemned  her  owners 
in  full  damages  and  costs.  The  case  was  appealed,  and  on 
the  7th  of  Jiily,  1789,  the  Delegates  (A)  "  pronounced  for  the 
appeal  made  and  interposed  in  this  cause,  and  that  the  judge 
from  whom  the  cause  is  appealed  hath  acted  wrongfully, 
nnUy,  and  unjustly ;  reversed  the  decree  of  the  said  judge, 
and  in  the  principal  cause  (already  by  them  retained)  did 
pronounce  that  the  master  and  crew  of  each  of  the  said  ships 
Friends  Goodwill  and  Peggy  contained  in  the  proceedings  of 
this  cause  were  equally  blameable  in  their  conduct  as  to  the 
said  two  ships  running  foul  of  each  other,  and  by  which 
means  the  said  ship  Friends  Goodwill  and  cargo  were  totally 
lost;  that  the  loss  or  damage  occasioned  by  the  aforesaid 
accident,  and  all  costs,  charges,  and  expenses  incurred  or  to 
be  incurred  on  account  thereof,  ought  to  be  borne,  paid,  and 
SQBtained  by  the  said  John  Stoker  and  Eobert  Hutton,  the 
owners  of  the  said  ships,  in  equal  moietys,  and  share  and 
share  alike ;  and  further  pronounced  (in  presence  of  the  said 
report)  (t),  that  the  value  of  the  said  ship  Friends  Goodwill,  at 
the  time  she  was  sunk  as  aforesaid,  was  nine  hundred  pounds, 
and  the  cargo  of  the  value  of  one  hundred  pounds  and  five 

(;)  Xom.  Sutton  c.  Stoker.  (»)  The  parties  had  agreed  that 

(A)  Qould,  J.,  Aahurst,  J.,  Ho-  the  Court  should  take  tiie  report 

Uum,  B*,  and  Dr.  Fisher,  were  the  of  three  Trinity  masters  upon  the 

judges.  merits  of  the  ease. 
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pounds  five  shillings,  and  condemned  the  said  Eoberfc  Hutton, 
Shepherd's  party,  in  the  sum  of  five  hundred  and  two  pounds 
twelve  shillings  and  sixpence,  the  moiety  of  the  value  of  the 
said  ship  and  cargo,  and  at  the  petition  of  Cooper  decreed  a 
monition  against  the  said  Eobert  Hutton  for  payment  of  the 
said  sum  in  fifteen  days  after  service  of  the  same,  not  to  go 
under  seal  till  after  fifteen  days  from  hence ;  and  the  judges 
directed  the  costs  on  both  sides,  as  well  in  this  Court  as  in 
the  Court  below,  to  be  borne  and  sustained  by  both  parties  in 
equal  proportions,  and  referred  the  bills  on  both  sides  to  the 
registrar,  and  assigned  to  hear  on  taxation  of  costs  the  first 
session  of  next  term ;  present  Shepherd  and  Cooper." 

It  is  evident  from  the  various  orders  made  in  this  case 
that  the  Delegates  had  very  great  difficulty  in  arriving  at  a 
decision.  The  two  Trinity  masters  by  whom  they  were 
assisted  differed  in  opinion  as  to  the  merits,  and  by  consent 
of  the  parties  a  third  was  called  in. 
The  Resolution  The  third  case  of  the  year  1789  was  The  Retolution  and 
ton  {nS9)T^'  ^^^  Langton{k).  This  is  in  one  respect  the  most  remarkable 
of  the  three  cases,  for  in  it  Sir  James  Marriott  decided,  in 
terms  apparently  chosen  in  order  to  raise  the  question  whether 
the  rusitcum  judicium  may  be  applied  where  the  collision 
occurs  without  fault  in  either  ship,  that  it  did  apply  to  such  a 
case ;  and  from  his  decision  there  was  no  appeal.  The 
registrar's  note  of  the  interlocutory  decree  is  as  follows : — 

''Sir  J.  Marriott,  Judge,  pronounced  that  the  loss  of  the 
ship  and  cargo  of  The  Resolution  was  not  occasioned  by  the 
default  of  the  masters  and  crews  of  either  of  the  ships  in 
question,  but  was  an  inevitable  accident,  owing  to  the  show- 
ring  weather,  the  darkness  of  the  night,  the  small  distance  of 
the  two  ships,  and  shortness  of  time  in  discovering  each  other, 
being  close ;  and  the  judge  decreed  that  the  damages  on  the 
loss  of  the  ship  Resolution  and  her  cargo,  as  well  as  the 
damage  done  to  the  ship  Langton,  together  with  the  costs  of 
suit  on  both  sides,  be  equally  borne  by  both  parties ;  and 
assigned  each  party  to  bring  in  a  schedule  of  their  damages ; 

{k)  Notn,  Kelson  c.  Faicnelt  in  the  Aseigiiation  Book^ 
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▼Uch  being  brongbt  in  the  judge  referred  the  same  to  the 
registrar,  taking  to  his  assistance  two  merchants  "  (/). 

It  should  be  added  that  in  the  year  (1788)  previous  to  Ths  Three 

that  in  which  the  three  last-mentioned  cases  were  decided,  "Sj^'if^  ^ 

'   The  Bntatmxa 

oocnrred  the  case  of  The  Three  Relations  and  The  Britannia  (m).  (1788). 
There  Sir  James  Marriott  pronoimced  that  "  under  the  cir- 
comstanoes  of  the  case,  each  party  should  stand  by  his  own 
damage  and  expenses."  What  the  circumstances  of  that  case 
▼ere,  does  not  appear  from  the  regp[strar*s  minute  book,  from 
which  the  decree  is  here  cited.  The  decree  is  unusual  in 
foim ;  the  common  form,  where  (as  here)  fault  is  alleged  and 
not  preyed,  being  to  the  efEect  that  the  plaintifPs  libel  not 
haying  been  proved,  the  adverse  party  be  dismissed  from 
further  observance  of  justice  in  the  cause. 

It  is  singular  that  during  the  long  period  (n)  during  which 
Lord  8toweIl  presided  over  the  Admiralty  Court  no  case  oc- 
curred in  which  that  distinguished  exponent  of  maritime  law 
had  occasion  to  apply  the  rule  of  division  of  loss.    Two  cases 
should,  however,  be  here  mentioned,  both  of  great  importance 
in  the  history  of  the  subject.     In  The  Woodrop  Sims,  decided  Loid 
by  Lord  StoweU  (then  Sir  William  Scott)  in  1815,  and  in  The  ^^^'^j^ 
Lord  MekiUey  decided  in  1816,  occur  the  dicta  of  that  learned  Woodrop  Stmt 
judge  with  reference  to  the  incidence  of  loss  in  case  of  collision,  ^^^*  ^^^ 
which,  having  been  cited  and  approved  by  Lord  QifPard  in  Hay 
y.  Le  Neve  in  the  House  of  Lords  (o),  have  for  the  last  half- 
century  been  relied  on  as  containing  an  accurate  statement 
of  the  law  of  the  English  Admiralty  with  reference  to  the 
inddenoe  of  loss  in  case  of  collision.  These  dicta — one  of  which 
is  quoted  at  length  on  a  former  page  {p) — divide  collisions 
into  four  classes:   (1)  where  the  collision  is  caused  by  the 
bult  of  the  defendant  ship ;  (2)  by  the  fault  of  the  plaintiff 
ship;  (8)  by  the  fault  of  both   ships;    (4)  without  fault 

(/]  This  decision  is  in  accordance  (n)  Thirty  years,  1798-1828. 

iriUi  the  statement  of  the  law  in  (o)  See  Ilaf/  v.  Ze  Neve,  2  Shaw's 

Brown's  Admiralty  Law,  toI.   2,  (Sc.)App.Cas.  395,  where  the  dicta 

L206 :  <*  In  case  of  accident  the  are  set  out.     The  Woodrop  Sims  is 

I  was  divided  between  both  par-  reported  in  2  Dods.  83  ;  The  Lord 

tiea  in  equal  proportions.  *'  Melville  is  not  reported. 

[m)  laye  c.  Graham,  26th3(aroh,  {p)  Supra,  p.  125. 
1788. 
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in  either  ship.  The  rule  of  division  of  loss  is  declared 
to  be  applicable  only  in  the  third  case,  namely,  where  the 
collision  is  caused  by  the  fault  of  both  ships.  Before  dis- 
cussing the  accuracy  of  this  statement  of  the  law,  it  will  be 
convenient  to  trace  the  application  of  the  rule  by  the  light  of 
the  decisions  subsequent  to  the  year  1789. 
ffay  V.  Ze  In  1824  Hai/  v.  Le  Neve  was  decided  by  the  House  of 

y^tve.  Lords.    That  was  an  appeal  from  a  decision  of  a  Scotch  Court, 

which  had  apportioned  in  unequal  shares  {q)  the  loss  suffered 
by  a  vessel,  The  Wells,  which  had  been  sunk  at  her  anchor  by 
The  Sprightly.  The  House  of  Lords  varied  the  decision  of 
the  Scotch  Court,  and,  relying  upon  the  dicta  of  Lord  Stowell 
above  mentioned,  divided  the  loss  in  equal  shares,  and  con- 
demned the  owners  of  The  Sprightly  in  half  the  loss  on  the 
The  Wells.  Li  that  case  both  ships  were  clearly  in  fault ; 
The  Wells  for  haying  brought  up  in  an  improper  place  and 
for  not  showing  a  light.  The  Sprightly  for  negligent  naviga- 
tion and  want  of  look-out.  The  question  in  dispute  was, 
whether  the  division  of  loss  should  be  in  equal  shares  or  be 
apportioned  according  to  the  degree  of  fault  in  either  vesseL 
The  decision  was  in  accordance  with  Lord  Stowell's  dicta, 
and,  it  may  be  added,  with  an  unbroken  line  of  authorities 
for  a  period  of  at  least  146  years,  in  favour  of  an  equal 
division.  But  there  was  no  decision  that  the  rule  of  division 
of  loss  was  confined,  as  stated  by  Lord  Stowell,  to  the  case  of 
''  both  ships  in  fault."  Nevertheless,  since  the  decision  in  The 
Resolution  and  The  Langton  the  rule  has  never  been  applied, 
except  in  the  case  of  '^  both  ships  in  fault";  and  the  dicta  of 
Lord  Stowell,  having  acquired  additional  weight  by  the  citation 
in  the  House  of  Lords  in  Hay  v.  Le  Neve,  have  been  taken 
apparently  without  discussion,  to  settle  the  law.  Thus  in  The 
Catherine  of  Dover  (r)  (1828)  Sir  Christopher  Eobinson,  in 
addressing  the  Trinity  masters,  stated  the  law  as  follows: — 
''  The  result  of  the  evidence  will  be  one  of  three  alternatives; 

{q)  The  Sprightly  was  condemned  actions,  and  Dr.  Lnahington  dis- 

in  two-thiids  of  the  loss  suffered  by  missed  both  for  want  of  proof ;  The 

The  Wellt.  Laeonia,  2  Moo.  P.  C.  C.  N.  8.  161 

(r)  2  Hag.  145.     Cf.  also   The  (1863),  where  a  similar  oider  was 

Maid  of  Auckland  (1848),  6  Not.  of  made  by  the  Priyy  Council ;    The 

Gas.  240,  where  there  were  ctosh  JIatpcsia  (1872),  L.  R.  4  P*  C*  212. 
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either  a  conyiction  in  jonr  mind  tliat  the  Iobb  was  occasioned  by 
accident,  in  which  case  it  most  be  sustained  by  the  party  on 
whom  it  has  fallen ;  or  a  state  of  reasonable  doubt  as  to  the 
preponderance  of  evidence,  whicb  will  have  nearly  the  same 
effect ;  or,  thirdly,  a  conviction  that  the  party  charged  with 
being  the  cause  of  the  accident  is  justly  chargeable  with  the 
loee  of  this  vessel  according  to  the  rules  of  navigation  which 
ought  to  have  guided  them. " 

It  remains  only  to  mention  the  case  of  The  Monarch  and  The  Monarch 
Th$  Success,  decided  by  Sir  Christopher  Eobinson  on  the  23rd  (^®^^)- 
of  June,  1838,  as  being  the  next  in  which  the  rusttcum  judicium 
was  applied.  There  the  judge  pronounced  ''the  collision  in 
question  in  this  cause  to  have  been  caused  by  the  fault  of  the 
masters  and  crews  of  the  said  ship  or  vessel  Monarch  and  the 
late  smack  Success^  and  for  a  moiety  only  of  the  damages 
proceeded  for,  and  condemned  [the  owners  of  The  Monarch"] 
and  the  bail  given  on  their  bebalf  to  answer  the  action  in  a 
moiety  of  such  damage  and  of  the  costs  incurred  on  behalf  of 
[the  owner  of  The  Success']  in  this  cause "  («).  This  decree 
▼as  subsequently,  on  the  3 1st  of  January,  1839,  rescinded  by 
Dr.  Luahington  as  regards  costs ;  and  by  a  new  decree  he 
pronounced  the  parties  ''  to  be  liable  to  the  costs  incurred  on 
their  own  behalf  only  "(0* 

This  completes  the  history  of  the  application  of  the  rule,  Hiatory  of  the 
80  far  as  the  present  writer  has  been  able  to  trace  it  by  an  T^g^^ 
examination  of  tbe  Admiralty  records.  Since  the  year  1838, 
the  date  of  the  decision  in  The  Monarchy  the  number  of  collision 
cases  has  been  very  large,  and  the  rusticum  judicium  has  been 
frequently  applied ;  but  always,  it  may  be  safely  assumed,  in 
caaes  of  "  both  ships  in  fault. "  In  The  Oraiava  and  The  Janet, 
11th  May,  1839,  and  The  London  Merchant,  20th  May,  1840, 
it  was  so  applied ;  and  beyond  this  the  examination  of  the 
minute  books  has  not  been  carried.  It  may  be  assumed  that 
if,  aince  1840,  the  rule  had  been  applied  in  any  case  of  "  neither 
ahip  in  fault, "  or  "  insufficient  proof,"  such  a  case  would  have 
been  reported ;  and  no  such  case  appears  in  the  books.    It 

(i)  This  is  the  case  oaUed  The      to  The  Celt,  3  Ha^f.  321. 
Uwarch,  and  referred  to  in  a  note  (0  The  Monarch,  1  W.  Rob.  21 « 
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majy  therefore,  be  taken  to  be  a  fact  that  for  fully  a  century 
(since  1789)  the  rule  has  only  been  applied  in  cases  of  ''both 
ships  in  fault";  never  in  the  case  of  '^  neither  in  fault,"  or 
in  the  case  of  "  insufficient  proof . "  Nay,  further,  in  such 
cases  the  plaintiff's  action  has  invariably  been  dismissed,  and 
generally  with  costs.  Several  instances  of  this  will  be  found 
referred  to  in  a  former  page  {u).  Yet  neither  has  the  decision 
of  Sir  James  Marriott  in  The  Resolution  and  The  Langton^  nor 
have  any  of  the  previous  decisions  between  the  years  1677  and 
1789,  in  which  the  rusttcum  Judicium  was  applied  in  cases  of 
doubt  and  mere  accident,  been  reversed,  overruled,  or,  so  far 
as  the  writer  is  aware,  even  referred  to  {x)  or  discussed.  Not 
having  been  reported  they  appear  to  have  altogether  escaped 
observation  ;  so  much  bo  that  in  Hay  v.  Le  Neve  (1824)  Lord 
GifPard  states  that  the  advocates  (of  whom  Dr.  Lushington 
was  one)  who  appeared  in  that  case,  in  answer  to  a  question 
from  the  House,  acknowledged  that  they  were  not  aware  of 
any  case  in  which  ihe  rusticum  judicium  had  ever  been  applied 
in  England.  A  note  of  The  Petersjield  was  supplied  to  the 
House  by  Lord  Stowell,  who  was  a  member  of  the  House,  but 
does  not  appear  to  have  heard  the  appeal.  It  is  singular  that 
that  learned  judge  was  not  (it  seems  he  was  not)  aware  of  the 
dedsions  in  The  Resolution  and  in  The  Friends  Goodwill,  both 
of  which  occurred  in  1789,  the  year  of  the  decision  in  The 
Petersjield,  and  of  which  one  was  in  direct  conflict  with  his 
dicta  in  The  Woodrop  Sims  and  The  Lord  Melville. 

It  remains  to  be  decided  whether  the  decisions  in  The 
Resolution  and  earlier  cases  appl}dng  the  rusticum  Judicium 
in  cases  of  doubt  and  mere  accident  are  law  at  the  present  day. 
Notwithstanding  the  length  of  time  during  which  those  cases 
have  been  ignored,  it  is  not  dear  that  the  rule  may  not  even 
now  in  Admiralty  be  applied  in  the  one  or  both  of  these  cases, 
which  in  its  ancient  and  wider  shape  it  was  evidently  intended 

(m)  See  the  cases  cited   above,      212. 
p.  154,  note  (r).    To  these  may  be  {x)  In  Ray  v.  Le  Neve,  a  case  in 

added  the   following  decisions  of      the  reign  of  Queen  Anne  was  re- 


Lord  Stowell:  The  Flora,  28th  June 
1816;  The  Robert,  ^t\i  June,  1818 
The  Vrow  Janetze,  2nd  Feb.  1820 
The  Betsy  Caines  (1827),  2  Hag.  28 
The  Marpesia  (1872),  L.  R.  4  P.  D. 


ferred  to  (eembley  one  of  the  cases 
decided  between  1707  and  1718 
cited  aboYe),  but  not  with  reference 
to  the  point  here  under  HiifAx^i^fliffn^ 
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to  meet    Its  application  and  limitation  to  the  case  of  ''both 
ships  in  fault "  we  have  seen  is  not  a  century  old. 

It  is  worthy  of  notice  that  in  the  so-called  case  of  inevitable 
accident,  until  recently,  no  costs  were  given  on  either  side  (y). 
ThiB  role  of  the  Admiralty,  now  obsolete,  is  a  trace  of  the 
quasi-equitable  principle  which  is  at  the  root  of  the  rusticum 
judicium.  In  the  last  century  the  defendant  was  frequently  (2) 
dismiBsed  without  any  order  being  made  as  to  costs ;  and 
fiu)ugh  no  reason  is  assigned  for  depriving  him  of  his  costs, 
it  seems  probable  that  it  was  either  upon  the  ground  that  the 
collision  was  accidental,  or  that  both  ships  were  in  fault,  or 
that  the  cause  of  the  collision  was  left  in  imcertainty. 

With  regard  to  the  dicta  of  Lord  Stowell  in  The  Woodrop 
Sims  and  The  Lord  Melville  it  must  be  remarked  that  they  are 
mere  dicta,  unnecessary  for  the  decision  of  the  cases  in  which 
thej  occni ;  that  they  acquired  no  additional  authority  by  the 
extra-judicial  approval  they  received  in  the  House  of  Lords  in 
Hay  V.  Le  Neve,  In  The  Lord  Melville  there  was  no  question 
as  to  the  scope  or  application  of  the  rusticum  judicium,  the 
decision  being  that  the  defendant  ship  was  alone  in  fault. 
In  Hay  v.  Le  Neve  both  ships  were  in  faiilt,  so  that  no 
question  arose  as  to  the  application  of  the  rule  where  neither 
ship  is  in  fault,  or  where  the  cause  of  collision  is  doubtful. 

The  view  of  the  Legislature,  as  shown  by  sect.  25,  sub-sect.  9, 
of  the  Judicature  Act,  clearly  was  that  the  rule  applies  only 
where  both  ships  are  in  fault.  It  cannot  be  supposed  that  an 
Act  passed  manifestly  with  a  view  to  make  the  law  uniform  in 
all  the  Courts,  would  have  left  the  rule  of  division  of  loss 
applicable  in  Admiralty  in  case  of  doubt  and  mere  accident, 
whikt,  for  the  sake  of  uniformity,  it  extended  the  rule  where 
both  ships  are  in  fault  to  the  Common  Law  Divisions  of  the 
High  Court. 


(y)  See  further  as  to  ooete,  tn/ra, 
p.  328. 

(2)  E.g.  Dove  c.  Mastertf  T}i$ 
HisahHh  and  The  Eleanor^  4th 
Ktrch,  1606 ;  affirmed  on  appeal, 
22od  June,  1698 ;  Lambert  0.  Simpson 
and  Lorimer  0.  Lambert,  The  Friend* 
and  ne  Eopewelly    11th   March, 


1696;  The  Korth  Lyon  and  The 
Phomix,  26th  May,  1709  (on  app.), 
19th  Dec.  1712;  Baker  v.  Jfa/m, 
TJw  Hunter  and  The  Amity'* 
Friendship,  2  Sees.  Hil.  Term, 
1764;  Milton  0.  Maundrell,  The 
Blessing  and  The  John  and  Sarah 
(on  app.),  8th  Nov.  1720. 
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THE  RULE  AS  TO  DIVISION  OF  LOSS, 


Note  II. 


Law  of 
America^ 


France, 


Law  of  Foreign  Countries  as  to  Division  of  Loss. 

In  America  the  rule  as  to  the  incidence  of  loss  by  collision 
is  the  same  as  that  of  this  country ;  except,  perhaps,  in  the 
case  of  inscrutable  fault,  where,  according  to  some  writers, 
the  loss  is  divided :  The  Tracy  J,  Bronson,  3  Bened.  341  ;  and 
see  1  Parsons  on  Sh.  (ed.  1869)  527;  Story  on  Bailments, 
§  609 ;  8  Kenf  s  Oomm.  §  231 ;  Sedgwick  on  Damages  (6th 
ed.)  577,  note ;  but  in  a  recent  case  before  the  Supreme  Court 
it  seems  to  have  been  the  opinion  of  the  Court  that  in  such  a 
case  neither  ship  could  recover :  The  Claras  12  Otto,  200  ;  and 
see  The  Breeze,  6  Bened.  14. 

Art.  407  of  the  French  Commercial  Code  is  as  follows :  En 
cas  d'abordage  de  navires  si  T^v^nement  a  et6  purement 
fortuit,  le  dommage  est  supports,  sans  repetition,  par  celui 
des  navires  qui  Ta  6prouve.    Si  Tabordage  a  6te  fait  par  la 
f  ante  de  I'un  des  capitaines,  le  dommage  est  pay6  par  celui 
qui  Ta  caus6.    S'il  y  a  doute  dans  les  causes  de  I'abordage, 
le  dommage  est  r6pare  &  frais  communs,  et  par  6gale  portion, 
par  les  navires  qui  Font  fait  et  soufPert.     Dans  ces  deux 
derniers  cas,  1' estimation  du  dommage  est  faite  par  experts. 
The  case  of  inscrutable  fault  is  that  described  in  Art.  407 — 
"  s'il  y  a  doute,"  &c. — that  is,  "  lorsqu'il  est  impossible  de 
preciser  par  la  faute  de  qui  le  donmiage  est  arrive."    In  this 
case  the  French  differs  from  the  English  law  in  dividing  the 
loss  equally — ^Abordage  Nautique,  Caumont,  §  151.    But  the 
French  law  agrees  with  our  own  in  requiring  proof  of  negli- 
gence to  enable  the  cargo-owner  to  recover  in  such  a  case ; 
ibid.  §§  154,  155.    Where  both  ships  are  in  fault,  but  not  to 
the  same  extent,  the  damages  are  apportioned  according  to 
the  degree  of  each  ship's  fault ;  but  as  between  shipowners 
and  third  parties,  the  former  are  severally  liable  for  the  whole 
of  the  damages,  subject  to  the  right  of  each  to  free  himself 
by  abandonment  of  his  interest  in  the  ship  and  freight ;  tbicL 
§§  12,  108,  152.    Where  both  ships  have  been  guilty  of  an 
infringement  of  the  Bule  of  the  Eoad  (manoeuvres  r^glemen- 
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taires),  it  seemB  that  neither  can  recoyer;  ibid.  §  109.  The 
case  of  inevitable  accident  is  complicated  by  attempts  to  attri- 
bitte  the  collision  partly  to  '^  force  majeure,"  and  partly  to 
negligence ;  ibid.  §  94. 

By  the  Belgian  Commercial  Code  of  1879  (Bk.  11.,  Art.  228),  Belgium, 
the  loss  in  cases  of  pure  or  ineyitable  accident  lies  where  it 
falls ;  where  both  ships  are  in  fault  the  sum  of  the  damages 
is  borne  by  both  in  amounts  proportional  to  the  blame  of 
each.    (Art.  229.) 

The  law  in  Ghermcmy  as  to  the  incidence  of  loss  in  the  four  Qennany, 
eases  of  collision  seems  to  be  the  same  as  that  of  this  countiy ; 
except  that  where  both  ships  are  in  fault,  neither  can  recover. 
See  German  Commercial  Code,  Arts.  736 — 741. 

By  the  Dutch  Code,  where  both  ships  are  in  fault,  and  also  Holland 
when  the  collision  occurs  without  fault  in  either  ship,  each 
bean  her  own  loss.  If  there  is  doubt  whether  the  collision 
▼as  caused  by  the  fault  of  one  or  both  ships,  or  not,  the 
aggregate  loss  upon  both  ships  and  cargoes  is  made  good  by 
a  general  average  contribution  between  the  owners  of  ships 
and  cai^es.  Where  a  ship. under  way  goes  foul  of  another 
at  anchor,  even  if  the  collision  is  an  inevitable  accident,  the 
ship  under  way  has  to  pay  half  the  loss.  These  rules  apply 
only  to  sea-going  ships,  and  not  to  inland  navigation.  See 
the  Commercial  Code  of  Holland,  Arts.  534 — 540,  756. 

By  the  Italian  Commercial  Code  of  1883  (Bk.  11.,  Arts.  Italy, 
660, 662),  if  a  collision  is  the  result  of  accident  or  force  majeure, 
the  loss  lies  where  it  falls.  If  it  cannot  be  decided  which 
Bhip  is  to  blame,  or  if  both  are  to  blame,  each  ship  bears  its 
own  loss,  and  is  liable  for  the  whole  of  the  damage  and  loss 
to  goods  shipped,  and  for  the  compensation  for  personal 
injuries. 

The  provisions  of  the  Spanish  Code  of  1886,  on  these  Spain, 
pcnnts  (Bk.  HE.,  Arts.  826,  827),  are  substantially  similar  to 
those  of  the  Italian,  except  that  the  clause  relating  to  personal 
injuries  is  omitted.  This  Code  (Arts.  826,  837)  imposes  on 
the  owner  of  the  ship,  by  whose  fault  the  collision  was 
occasioned,  the  responsibility  which  under  the  former  Code 
fleezns  to  haye  attached  only  to  the  actual  wrongdoer  (a). 

(a)  See  2iid  ed.  of  this  work,  p.  163. 
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Portugal, 


BiiBsia, 


Norway  and 
Sweden, 


Egypt, 


St.  Lncia, 


Canada. 


The  proyisions  of  the  Portuguese  Code  of  1888  are  similar 
as  rega^s  collision  occasioned  by  accident  or  force  majeure  to 
those  of  Belgium ;  as  regards  cases  of  douht  or  both  to  blame, 
to  those  of  Italy. 

The  Bussian  Code  is  not  clear  as  to  the  incidence  of  loss. 
Where  the  collision  is  an  ineTitable  accident,  and  where  both 
ships  are  in  fault,  it  seems  that  the  loss  rests  where  it  falls ; 
Arts.  835,  845.  But  in  some  cases  the  total  loss  on  the  ships, 
though  not  on  cargo,  is  borne  by  the  two  rateably ;  Art.  847. 
See  Hussian  Code,  Arts.  835 — 848  (a). 

By  the  Codes  of  Norway  (Art.  80)  and  Sweden  (Art.  172), 
the  law  as  to  incidence  of  loss  is  the  same  as  that  of  this 
country ;  except  where  both  ships  are  in  fault,  in  which  ease 
the  Court  decides,  according  to  the  nature  of  the  fault  and 
other  circimistances  of  the  case,  whether  any  damages  are  to 
be  paid  by  one  ship  to  the  other,  and  their  amount. 

By  the  Code  of  Egypt  (Art.  242),  the  law  is  the  same; 
except  in  the  case  of  both  ships  being  in  fault.  In  that  case 
the  loss  is  made  good  by  the  two  ships  in  proportion  to  their 
respective  values — proportionnellement  d  leur  valeur  respective. 

Art.  2360  of  the  Civil  Code  of  St.  Lucia  divides  the  loss 
where  the  cause  of  collision  is  doubtful ;  and  also  where  both 
ships  are  in  fault. 

By  43  Yict.  c.  29  (Canada)  the  rule  of  division  of  loss  is 
applied  to  the  common  law  Courts.  It  applies  to  collisionB 
between  rafts  as  well  as  between  ships. 


(a)  A  new  code  (see  Nautical 
Magazine,  1884,  p.  944)  has  been 
promulgated  in  Hussia,  to  which 
the  writer  has  not  had  acceiss.  Its 
effect  is  substantially  the  same, 
upon  the  point  under  considera- 
tion, as  the  former  code,  which 
is  l^at  referred  to  in  the  text. 
Since  the  first  publication  of  this 
work,  the  articles  of  the  foreign 
codes  here  summarized  have  been 
collected  and  set  out  at  length 
in  an  article  published  in  the 
Nautical  Magazine,  1881,  p.  537, 
entitled  "The  Law  of  Damages 
caused    by    Collisions    at    Sea," 


by  F.  W.  Raikes,  Esq.,  LL.D. 
The  statements  in  the  text  as  to 
the  codes  of  Norway  and  Swedoi 
are  taken  from  that  article. 

Translations  by  the  same  learned 
author  of  the  recent  Codes  of 
Selgium,  Italy,  and  Spain  (the 
last-mentioned  still  unfinished} 
have  appeared  in  various  numbers 
of  the  Law  Magazine  of  1884 — 
1891.  The  references  to  these 
Codes  are  derived  from  those  trans- 
lations, and  the  present  writer  is 
indebted  to  the  courtesy  of  the 
translator  for  his  information  re- 
garding the  Code  of  Portugal. 


(    161    ) 


OHAPTEE  Vn. 


LIMITATION  OF  LIABILITY. 


In  this  country  the  limitation  of  fihipowners*  liability 
depends  entirely  upon  statute.  It  is  said  by  Tmters  of 
authority  that  by  the  maritime  law  the  shipowner's  liability 
for  collision  is  liinited  to  the  value  of  ship  and  freight  (a). 
WheUier  such  a  rule  of  the  maritime  law  (b)  ever  existed, 
it  is  immaterial  here  to  inquire.  No  such  rule  has  ever 
been  reoognized  by  the  Courts  of  this  country,  either  at 


Liinitation  of 
liability  is 
statutory. 


Maritime  and 
foreign  law 
upon  the 
subject. 


(a)  3  Kenfs  Comm.  }  218;  4 
FltiUimore's  Intematioiial  Law, 
2iid  ed.  628 ;  Yalin  snr  I'Ordon- 
nanoe  de  la  Marine,  1.  2,  tit.  8, 
Art.  2;  Conrs  de  Droit  Comm. 
Mar.  Boulay-Paty,  vol.  i.  263— 
298 ;  Pardessos  Droit  Commercial, 
Part  4,  tit.  2,  ch.  3,  s.  2  ;  Emerigon 
Coat,  k  la  Grosse,  ch.  4,  s.  11 ;  and 
see  per  Bradley,  J.,  in  The  Jot.  W, 
hftr  T.  The  National  Steamehip  Co., 
14  Blatchf .  483, 487 ;  and  ^wr  Ware, 
J.,  in  The  Bebeeea,  Ware's  Bep. 
188,  196,  198;  The  Fhebe,  Ware, 
263.  Tha  Consolato  del  Mare,  cap. 
141,  pioTides  that  in  certain  cases 
the  ship  hersetf ,  and  the  managing 
owner,  shall  be  liable  to  the  mer- 
diant  for  the  loss  of  his  goods,  but 
the  other  owners  only  to  the  extent 
of  their  shares  :  "  E  si  la  nau  no 
hsstaTB,  e  lo  Senyor  de  la  nau 
haria  bens  e  idtre  looh,  deren  se  n' 
TGndre  taato  en  tro  que  V  mercader 
tia  entregrat ;  mas  los  personers  no 
nen  teDgats  sino  tant  solament 
d'soo  que  la  part  Talra  que  hauran 
en  la  nan."  So,  again,  t^.  cap.  182, 
if  the  merchant's  goods  are  injured 


by  reason  of  insufficient  ground 
tackle,  the  managing  owner  is  to 
pa^  for  the  damage,  for  which  the 
ship  and  all  his  goods  are  liable : 
''  Mae  loa  pertonera  no  eon  tengute  de 
ree  eemenar  aino  la  part  que  hauran, 
en  la  nau,  que  aUree  bene  no,^*  But  it 
seems  that  for  damage  caused  by 
their  own  fault,  as  where  the  ship's 
equipment  is  deficient,  the  part 
owners  were  liable  to  the  full  ex- 
tent :  see  t^.  o.  194. 

Upon  contracts  with  reference  to 
the  ship  entered  into  by  his  agent 
(committee,  in  the  association  called 
eommande),  it  seems  that  the  ship- 
owner was  liable  only  to  the  ship's 
value :  see  ibid,  cc.  209,  244,  infra, 
p.  163. 

(d)  As  to  whether  a  general 
maritime  law  binding  upon  the 
Courts  of  this  country  ever  in  fact 
existed.  Beeper  Willes,  J.,  Lloi/d  v. 
Guibert,  L.  B.  1  Q.  B.  116,  124  ; 
per  Brett,  L.  J.,  The  Gaetano,  7  P. 
D.  143 ;  The  Leon,  6  P.  D.  148 ; 
The  Fairia,  L.  B.  3  A.  &  E.  436, 
461,  462. 
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common  law  or  in  Admiralty  (c) .  By  the  munioipal  laws 
of  Holland,  France,  and  other  continental  nations,  the 
liability  of  shipowners  not  only  for  the  torts  but  also  for 
the  contracts  of  the  master  of  their  ship,  has  for  more  than 
two  centuries  been  limited  to  the  value  of  the  ship  and 
freight  (r/).  It  is  perhaps  due  to  this  fact  that  limited 
liability  has  been  said  to  be  a  principle  of  the  general 
maritime  law.  But  its  origin  cannot  be  traced  eitiier  to 
the  Eoman  law  or  to  any  of  the  medicBYal  codes  of  mari- 
time law.  In  both  these  systems  it  is  either  clearly  im- 
plied or  expressly  stated  that  the  wrong-doer  in  a  ooUision 
shall  make  full  compensation  {e). 


{e)  See  The  Dundee,  1  Hag.  Ad. 
109,  120;  TheCarlJohann.rei&nred 
to  3  Hag.  Ad.  186 ;  The  Aline,  1  W. 
Bob.  Ill;  The  Volant,  ib.  383 ;  The 
Mellona,  8  "W.  Rob.  16,  20;  The 
Wild  Ranger,  Lush.  653,  664;  Wil- 
ton  ▼.  Dickson,  2  B.  &  AM.  2  ;  Gale 
V.  Laurie,  6  B.  &  C.  166.  164; 
Cope  V.  Doherty,  4  K.  &  J.  367, 
378 ;  Stoomvaart  Maatsehappy  Neder- 
lands  Y.  Peninsular  and  Oriental 
Steam  Navigation  Co.,  7  App.  Caa. 
796,  814.  The  dictum  of  Parke, 
B.,  in  SroumT,  Wilkinson,  16  H.  & 
W.  398,  appears  to  be  inoorrect. 

{d )  Emerigon  Contr.  k  la  Grosse, 
ch.  4,  8.  11  ;  Boulay-Paty  Cloiirs 
de  Droit  Commercial  Maritime, 
vol.  i. ,  pp.  263—  298.  See  also  The 
Mary  Ann,  L.  R.  I  A.  &  E.  8,  11 ; 
and  the  articles  of  foreign  codes 
cited  at  the  foot  of  t^iis  chapter. 

(«)  Ab  to  liability  for  coUl^ion  by 
the  Roman  law,  see  Big.  lib.  4, 
tit.  9 ;  Dig.  lib.  44,  tit.  7,  fr.  6 ; 
Dig.  lib.  46,  tit.  6,  fr.  1 ;  3  Kent's 
Oomm.  218  ;  per  Ware,  J.,  in  T/ie 
Fhebe,  Ware's  Rep.  263 ;  Loccen- 
tius,  0.  8,  s.  11. 

As  to  the  mediseval  codes,  the 
Laws  of  Oleron,  Art.  16,  clearly 
assumes  that  the  wrong- doer  shall 
pay  full  damages — tous  see  dommages 
— tot  see  danmatges;  see  1  Twisa' 
Black    Book,   108 ;    ibid,  vol.  ii., 

SK  229,  449.     So  the  Consolato  del 
are,  cap.  166  :  **  J?  «i  dan  li  fa, 
dculo  li  tot  esmenar  e  restituar^^^  but 


if  the  collision  is  accidental,  **  no  H 
sia  tengut  de  emnenar  tot  lo  dan 
.  .  .  per  ceo  car  no  es  sa  culpa :  " 
and  see  ibid.  cap.  168,  to  the  like 
effect. 

The  language  of  the  oodea  of 
Northern  Europe  is  the  same : 
Dat  Gotlandfiohe  Water-Recht  (the 
Wisbuy  Sea  Laws),  Art.  29 :  De 
schipper  ia  sehuldieh  myt  synen  MchJ' 
pluden  to  delende  den  eehaden  monk 
sik.  The  Laws  of  the  Osterlinga 
(Hamburgh  Code),  Art.  23 :  nnleaa 
the  master  of  the  ship  that  does  the 
damage  swears  that  he  did  it  un- 
wittingly, he  tehal  erne  gone  den  •ehet' 
den  beteren  ;  4  Twiss'  Black  Book, 
373 ;  and  in  like  case  by  the  Got- 
land Code,  Art.  66,  so  sekal  hre  erne 
den  schaden  al  hel  gelden.  And  by 
the  Flanders  Sea  Laws,  Art.  16, 
the  master  who  lays  out  his  anchor 
80  as  to  damage  another  ship,  ti 
siin  dat  wel  sculdich  ie  beteren  ;  and 
Art.  31  of  the  Gotland  Ck)de  in  like 
case  he  is  sehuldieh  to  beterende ;  4 
Twiss'  Black  Book,  88.  So  the 
rule  as  to  dividing  the  loss  assumes 
that,  but  for  it,  the  ship  run  down 
would  recover  alle  die  schade  (Flan- 
ders Code),  alle  den  sehaden  (Gotland 
Code,  Art.  30,  4  Twiss'  Black  Book, 
88).  In  the  Listmoiions  to  the 
Admiral  in  the  Black  Book  of  the 
Admiralty,  dating  ciro.  1337—1361 
(1  Twiss,  37),  the  wrong-doer  in  a 
collision  is  to  mskeplaine  amende. 


ITS  OBIGIN  AND  HICTORT. 
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The  contract  of  commander  or  joint  adventure  of  ship-  It  originated 
owners  and  merchants,  corresponding  in  some  respects  to  ^fj^^^ 
the  90ciiU  en  cammajiditey  or  partnership  with  limited 
liafailitj,  of  modem  times,  is  perhaps  the  origin  of  the 
iridespread  doctrine  of  limited  liability  of  shipowners. 
This  kind  of  association  extensively  prevailed  in  the  Medi- 
terranean in  the  Middle  Ages,  and  is  frequently  mentioned 
hi  the  Consolato  del  Mare(/).  As  regards  third  parties, 
it  seems  that  the  liability  of  the  shipowner  upon  contracts 
entered  into  by  his  agent,  or  committee  in  such  an  asso- 
ciation, with  reference  to  the  ship,  was  limited  to  the  value 
of  the  8hip(^). 

It  is  not  until  the  beginning  of  the  seventeenth  century  Protection  is 
that  we  find  protectionist  doctrines  put  forward  upon  l^  ^^^ed 
grounds  of  public  policy  as  a  reason  for  limiting  ship-  ^y  Grotius. 
owners'  liability.     Grrotius,  writing  in  the  year  1625,  says 
that  the  principle  of  limitation  of  owners'  liability  upon 
the  contracts  of  the  master  prevailed  in  his  day,  and  for  a 
long  time  previously  had  prevailed  in  Holland  (A).    And 
he  approves  the  principle  as  being  consonant  with  natural 
justice,  and  necessary  for  the  encouragement  of  shipping  (i). 
liability  for  collision  is  not  expressly  noticed,  but  the 
policy  of  protection,  which  limited  liability  in  the  case  of 
his  contracts,  no  doubt  applied  equally  to  protect  owners 
from  liability  for  their  master's  torts.    The  rule  of  conti- 
nental law  which  limits  the  shipowner's  liability  upon  his 
master's  contracts,  has  never  been  adopted  in  England; 


(/)  See  6  PardessoB  Lois  Man- 
timeBy  tit.  Commande,  Index. 

{if)  Gf.  GonBolato  del  Mare,  cap. 
244 :  '*  Qui  la  dita  nau  o  lenj  li 
Ittura  oomaziat,  los  es  tengut  di  tot 
Id  dit  dan  e  greuge  a  lestituir,  si 
la  dita  sau  o  leny  ne  sabia  esser 
Tennty  ab  que  per  culpa  d'aquell  a 
qoi  eil  hanra  la  dita  nau  o  lenj 
ooaunet,  loa  aia  es  devengut  lo  dit 
dan  o  fireuge."  A  similar  proyi- 
Bon  as  to  Uie  sale  of  the  snip  is 
contained  in  cap.  209. 


{h)  De  Jure  BeUi  et  Pacis,  1.  2, 
ch.  11,  8.  18:  '*Apud  Hollandos 
ubi  mercatura  pridem  mazime  vi- 
guit  .  .  .  et  nunc  et  olim  const!- 
tutum  ne  exercitoritl  etiam  universi 
(exerdtores)  amplius  teneantur 
quam  ad  eestimationem  navis,  et 
eonim  qu»  in  navi  sunt." 

(i)  **  Adsterrentur  enim  hatnine$ 
ab  eiercendU  navibus  si  metuant  ne 
ex  facto  magistri  quati  in  infinitum 
teneantur ^^:  ibid. 
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LIMITATION  OF  LIABILITY. 


Analogy  of 
noxal  action 
— noxa 
deditio. 


Connection 
between 
limitation  of 
liability  and 
division  of 
loss. 


Connection 
between 
limited 
liability  and 
arrest  of  the 
ship. 


the  liability  of  a  shipowner  upon  oontraots  entered  into  by 
the  master  as  his  agent  hayixig  always  been,  as  it  is  at  the 
present  day,  unlimited. 

More  than  one  writer  (k)  has  pointed  out  the  analogy 
between  the  law  which  limits  shipowners'  liability  to  the 
value  of  ship  and  the  noxal  action — 7WX(e  deditio — of  the 
Boman  law.  The  law  of  deodand  has  also  been  thought 
to  be  founded  on  the  same  idea — that  which  personifies  the 
inanimate  object  (/)  which  does  the  injury  and  identifies  it 
with  the  actual  wrong-doer.  In  the  face  of  the  express 
provisions  of  the  Code  of  Oleron  and  other  sources  of 
English  maritime  law,  which  require  the  wrong-doer  to 
make  full  compensation  to  the  sufferer  in  a  collision,  there 
is  difficulty  in  accepting  this  view  as  to  the  origin  of 
limited  liability. 

The  principle  of  unlimited  liability,  which  seems  to  have 
been  adopted  from  the  civil  law  into  the  medisBval  codes, 
was  to  some  extent  modified  by  the  rule  of  division  of  loss 
in  the  case  of  inevitable  accident.  And  in  some  of  the 
later  codes  there  are  traces  of  the  rule  of  division  of  loss 
being  extended  to  cases  of  collision  by  negligence  (m). 
We  have  seen  in  a  former  chapter  that  the  rule  as  to 
division  of  loss  was  probably  applied  somewhat  loosely, 
and  without  much  discrimination  as  to  whether  the  oolH- 
sion  was  due  to  negligence  or  not.  In  this  way  losses  by 
collision  were  doubtless  distributed,  and  the  shipowner's 
liability  was  in  a  sense  limited ;  but  the  recognition  of  the 
principle  of  limitation  of  liability  to  the  value  of  ship  and 
freight  belongs  to  a  later  date. 

In  the  case  of  damage  done  by  a  ship  belonging  to 
foreigners  resident  abroad,  and  where  service  of  a  writ  of 
summons  cannot  be  effected,  the  damages  recoverable  are. 


(^k)  SeeBynkershoek,Qn»8t.Jur. 
Fnv.  1.  4,  c.  20 ;  Holmes  on  the 
Common  Law,  p.  30. 

(/)  See  above,  pp.  76  seq,,  as  to 
personification  of  the  ship. 


(m)  See  Droit  Maritime  de  la 
Snede,  3  Pardees.  129,  173,  174; 
Dantzio  SeaLaws,  Art.  51,  4  Twiss' 
Black  Book,  349. 
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in  practiGe,  limiied  to  the  value  of  the  ship  and  freight, 
the  res  arrested  by  the  Admiralty  Court.  The  statutory 
limit  of  liability  is  doubtless^connected  with  this  fact ;  but 
the  arrest  of  the  ship  was  adopted,  in  the  first  instance, 
in  order  to  compel  her  owners  to  appear,  and  not  because 
their  liability  was  limited  to  the  value  of  the  ship  (n). 

The  history  of  the  singular  legislation  in  this  country  Histonr  of 
which  prevents  the  sufferer  in  a  collision  between  ships  ^^^^^^ 
from  recovering  damages  beyond  a  sum  fixed  by  reference  npon  tie 
to  the  size  of  the  instrument  with  which  the  damage  is  ^  ^^  ' 
done,  is  as  follows  :   Until  the  year  1734,  by  the  common 
law  of  England  and  by  the  maritime  law  as  administered 
in  the  Admiralty  Court  of  this  country,  the  liability  of 
shipowners  for  damages  by  collision  was,  as  has  been 
stated   above  (o),    unlimited.      In    that    year   an   Act,  7  Geo.  11. 
7  Geo.  II.  c.  16,  was  passed  limiting  shipowners'  liability  ^' 
for  loss  of  cargo  by  theft  of  master  or  crew  to  the  value  of 
the  ship  and  freight  (p).    This  Act  was  passed  in  conse- 
quence of  the  decision  in  Boucher  v.  Lawson  {q)y  by  which 
the  shipowners  were  held  liable  for  loss  of  a  cargo  of  bullion 
taken  on  board  in  Portugal  and  afterwards  stolen  by  the 
master.      The  fact  that    Holland,  and  other  maritime 
nations  of  Europe,  had  previously  passed  similar  laws 


(ft]  The  Bold  Buecleugh,  7  Ifoo. 
P.  C.  G.  267,  283 ;  and  aupra,  p.  80. 
Die  dictum  of  Parke,  B.,  to  the 
ooatraiy  in  Brown  v.  Wilkinson,  15 
M.  &  W.  39 1 ,  ia  probably  inoorrect. 

(o)  Bee  supra,  p.  161,  note  (a). 

(p)  Sutton  Y.  Mitchell,  1  T.  B. 
18,  is  a  decision  under  this  Act, 
that  the  owners  were  not  liable 
bejond  the  statutory  limit  for  a 
zobbery  of  carg^  in  which  one  of 
the  ctew  was  ooncemed. 

{q)  Gas.  temp.  Hardw.  86 ;  see 
per  BoUer,  J.,  Yates  ▼.  Sail,  1  T. 
R.  75,  78.  Boucher  ▼.  Lawson  is 
clearly  the  case  referred  to  in  the 
petition  of  shipowners  set  out  in 
the  Journals  of  the  House  of  Gom- 
iDODs,  Sese.   1733,  p.  277.     The 


petitioners,  after  referring  to  the 
decision,  complain  that  they, '  *  when 
they  became  owners  of  ships,  did 
not  apprehend  themselyes  exposed 
to  such  hazard,  or  liable  as  owners 
to  any  greater  loss  than  that  of  the 
ships  and  freight ;  and  of  the  in- 
supportable and  unreasonablehard* 
ships  to  which  our  laws  in  this  case 
subject  them;  and  to  which  no 
owners  of  ships  are  exposed  in  other 
trading  nations ;  "  and  they  repre- 
sent to  the  House  ''that,  unless 
some  proyislon  be  made  for  their 
relief,  trade  and  navigation  will  be 
greatiy  discouraged,  since  owners 
of  ships  find  themselves,  without 
any  fault  on  their  part,  exposed  to 
ruin,"  &o.  &o.  &o. 
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26  Geo.  m. 
0.  86. 


53  Geo.  III. 
c.  159. 


17  &  18  Vict. 
c.  104,  8B.  604, 
6\)6, 


for  the  proteotion  and  enoouragement  of  their  shipping, 
appears  to  have  influenced  the  Legislatore  in  passing  the 
measure  (r).  By  26  Geo.  III.  o.  86,  the  relief  afforded  by 
the  previous  Act  was  extended  to  oases  of  theft  by  persons 
other  than  the  crew,  and  to  cases  of  loss  by  fire  («).  limi- 
tation of  liability  in  case  of  collision  was  first  created  by 
53  Geo.  III.  c.  159.  This  Act,  after  reciting  that  it  was 
expedient  to  encourage  the  owning  of  British  ships  {fj^ 
fixed  the  limit  of  shipowners'  liability  for  damage  to  other 
ships  and  to  cargo  on  board  either  of  two  ships  in  collision 
at  the  value  of  the  ship  sued  and  the  freight  she  was 
earning  or  imder  contract  to  earn.  The  Act  was  oonfined 
to  sea-going  British  ships,  and  imder  it  questions  arose  as 
to  the  amount  of  the  shipowners'  liability  when  freight 
had  been  paid  before  the  collision  (m),  or  never  earned  (;r), 
as  to  the  time  at  which  the  ship's  value  was  to  be  taken 
for  the  purpose  of  the  Act  (y),  and  as  to  the  ship's  appur- 
tenances which  were  to  be  included  in  the  valuation  (2). 

By  17  &  18  Vict.  c.  104,  ss.  504,  505,  the  same  limit 
was  fixed  for  damages  recoverable  for  loss  of  life  or  per- 
sonal injury,  with  a  provision  that  in  such  cases  the  value 


[r]  See  per  Lord  Stowell,  The 
Dundee,  1  Hag.  Ad.  109,  121 ;  per 
Abbott,  J.,  Gale  ▼.  Laurie,  6  B.  & 
C.  166,  163;  infra,  p.  169;  per 
Lord  Blackbam,  7  App.  Cas.  812 ; 
and  see  tupra,  p.  163.  The  Com- 
mons Journals  for  the  year  1733 
contain  several  petitions  from  ship- 
owners for  relief  in  other  matters. 
Another  Act  of  the  same  year — 
63  G^.  3,  0.  87 — was  passed  for 
their  relief.  As  to  foreign  law  on 
the  subject  at  the  present  day,  see 
die  note  at  the  foot  of  this  chapter, 
ir^fra,  p.  181. 

(s)  Hunter  ▼.  MeGowan,  1  Bligh, 
N.  S.  573,  was  a  decision  that  uiis 
Act  did  not  apply  to  inland  craft, 
such  as  a  Clyde  gabbert. 

(t)  There  does  not  appear  to  have 
been  any  considerable  discussion  in 
Parliament  upon  the  principle  of 


either  this  or  the  subsequent  Acts 
limiting  shipowners*  liability.  See 
Commons  Journals,  vol.  68,  p.  670 ; 
133  Hansard's  Pari.  Deb.  pp.  574 
Mq.  Upon  the  Act  of  1862  there 
was  some  discussion  of  details,  but 
little  was  said  as  to  the  principle  or 
policy  of  the  Act:  Hansard,  toI. 
165,  p.  1932 ;  yoL  166,  pp.  2217 
seq. ;  vol.  167,  pp.  735,  750 ;  voL 
168,  pp.  1  teq, 

(u)  Wihofi  y.  Biekaon,  2  B.  & 
Aid.  2. 

{x)  Cannan  v.  Meabwmy  1  Bing* 
465. 

(y)  Broum  y.  Wilkitwrn^  15  H.  & 
"W.  891. 

(fi)  ThcBundee,  1  Hag.  Ad.  120; 
GaU  V.  Laurie,  5  B.  &  C.  166 ;  The 
THune,  3  Hag.  Ad.  114,  irtfra, 
p.  172,  were  decisions  under  this 
Act. 
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of  the  ship  should  be  taken  at  not  less  than  15/.  per  ton  (a) ; 
md  the  statatoiy  limitation  was  extended  to  foreign  as 
vdl  as  British  ships.  Under  all  these  Acts  the  value  of 
the  ship  and  freight  at  or  immediately  before  the  collision 
kd  to  be  ascertained,  a  fruitful  source  of  litigation  and 
eoipeiise. 

To  obviate  this  (b).  and  also  in  order  that  bad  and  26  &  26  Vlot. 
inferior  ships  should  not  have  an  advantage,  in  case  of  '  '  ' 
ooUision,  over  good  and  valuable  ships  (c),  the  existing 
Act,  25  &  26  Vict.  o.  63,  was  passed.  That  Act  (s.  54) 
fltrack  a  rough  average  value  for  all  ships  at  15/.  or  8/. 
per  ton,  the  valuation  to  be  at  the  higher  or  lower  rate 
looording  as  the  collision  was  accompanied  hj  loss  of  life 
or  personal  injury  or  not.  It  repealed  (s.  2)  17  &  18  Vict, 
c.  104,  s.  504,  and  enacted  (s.  54)  as  follows  : — 

"  The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity,  that  is  to  say : 
"  (1)  Where  any  loss  of  life  or  personal  injury  is  caused 

to  any  person  being  carried  in  such  ship ; 
"  (2)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandize,  or  other  things  whatsoever  on  board 
any  such  ship ; 
"  (3)  Where  any  loss  of  life  or  personal  injury  is,  by 
reason  of  the  improper  navigation  of  such  ship  as 
aforesaid,  caused  to  any  other  ship  or  boat,  or  to 
any  goods,  merchandize,  or  other  things  whatso- 
ever on  board  any  other  ship  or  boat ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  per- 
sonal injury,  either  alone  or  together  with  loss  or  damage 

(«)  Nmn  T.  Rohertiy  1  J.  &  H.  [b)  See  pn-  Lord  Blackburn,  7 

739;  Leyeetter  v.  Logan,  4  E.  &  J.  App.  Cas.  811,  815. 

725 ;  Bohree  v.  Schroder,   6   Sim.  (c)  Hansard,  Pari.  Debates,  vol. 

291 ;  2  M.  &  Cr.  489  ;  Grainger  y.  165,  p.  1932,  Mr.  Milner  Gibson's 

MarliHy  2  B.  &  S.  456 ;   African  speech  on  introducing'  the    Bill ; 

Stetmthip  Co.  y.  Swanzy,  2  E.  &  J.  Lindsay's   History    of    Merohant 

660)  ire  dedoons  under  this  Act.  Shipping,  yoL  3,  p.  408. 
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to  ships,  boats,  goods,  merohanduse,  or  other  things,  to  an 
aggregate  amount  exceeding  fifteen  pounds  for  each  ton 
of  their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandize,  or  other  things,  whether 
there  be  in  addition  loss  of  life  or  personal  injuiy  or  not, 
to  an  aggregate  amount  exceeding  eight  pounds  for  each 
ton  of  the  ship's  tonnage ;  such  tonnage  to  be  the  regis- 
tered tonnage  in  the  case  of  sailing-ships,  and  in  the  case 
of  steam-ships  the  gross  tonnage,  without  deduction  on 
account  of  engine-room. 

^'  In  the  case  of  any  foreign  ship  which  has  been  or  can 
be  measured  according  to  British  law,  the  tonnage  as  ascer- 
tained by  such  measurement  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  tonnage  of  such  ship. 

''  In  case  of  any  foreign  ship  which  has  not  been  and 
cannot  be  measured  under  British  law,  the  surveyor- 
general  of  tonnage  in  the  United  Kingdom,  and  the  chief 
measuring  officer  in  any  British  possession  abroad,  shall, 
on  receiving  from  or  by  direction  of  the  Coiui  hearing  the 
case  such  evidence  concerning  the  dimensions  of  the  ship 
as  it  may  be  found  practicable  to  furnish,  give  a  certificate 
under  his  hand,  stating  what  would,  in  his  opinion,  have 
been  the  tonnage  of  such  ship  if  she  had  been  duly 
measured  according  to  British  law;  and  the  tonnage  so 
stated  in  such  certificate  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  tonnage  of  such  ship." 
Foreign  shipe'  By  a  subsequent  section  (s.  60)  the  Act  provides  that 
ouDage.  upon  an  Order  in  Council  being  made  in  that  behalf,  the 
ships  of  any  foreign  country  shall,  for  the  purposes  of  the 
Act,  be  taken  to  be  of  the  tonnage  specified  in  their  certifi- 
cates of  registry.  Orders  in  Council  of  the  following  dates 
have  been  made  with  respect  to  the  ships  of  America, 
United  States,  30th  July,  1868 ;  Austria,  19ih  August, 
1871;  Belgium,  17th  October,  1884;  Denmark,  29th 
February,  1868,  30th  December,  1878;  France,  6th 
May,  1873;   Germany,  23rd  July,  1889;   Greece,  14th 
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August,  1879 ;  Hayti,  3id  May,  1882 ;  Italy,  SOth  Sep- 
t^nber,  1873 ;  Japan,  27th  January,  1885 ;  Netherlands, 
3rd  May,  1888 ;  Norway,  17th  May,  1876,  2nd  Feb- 
Toary,  1884 ;  Eussia,  20th  November,  1880 ;  Spain,  17th 
Uaich,  1875,  and  5th  August,  1875 ;  Sweden,  17th  March, 
1875,  3rd  May,  1882,  and  18th  August,  1882  (c). 

The  preamble  of  53  Geo.  III.  c.  129,  shows  that  the  Jastioe  of  Act 
pohcy  of  the  Acts  limiting  owners'  KabiKty  was  deHbe-  <l^^^^^' 
rately  adopted  by  the  Legislature  with  a  view  to  encourage 
diipping  (d).  But  the  justice  of  the  Acts  has  often  been 
called  in  question  (e) ;  and  the  opinion  has  been  expressed 
that,  interfering  as  they  do  with  the  common  law  right  of 
the  injured  person  to  recover  full  damages,  they  are  to  be 
oonstraed  "  strictly,"  that  is  to  say,  in  such  a  way  as  to 
abridge  as  little  as  possible  the  common  law  right  of  the 
sufEerer(/).  But  there  is  no  valid  reason  why  the  Act 
dionld  be  read  otherwise  than  according  to  the  fair  and 
nataral  meaning  of  its  terms ;  and  this  was  the  view  taken 
by  Butt,  J.,  in  the  most  recent  case  (^). 

This  Act  (25  &  26  Vict.  c.  63,  s.  54)  applies  in  every  It  applies  to 
ease  of  collision,  whether  the  ships  are  both  British  or  both  Jq  all  ^t^. 
foreign,  or  one  British  and  one  foreign ;  whether  the  colli- 
sion occurs  in  British  or  in  foreign  waters  or  on  the  high 
seas  (A) ;  and  whether  the  action  is  in  Admiralty  or  at 


(c)  See  52  &  53  'Vict.  o.  43,  s.  6. 

[d)  Per  Dr.  Lushing^n  in  The 
AmiUy  1  Moo.  P.  C.  C,  N.  8. 471, 
473,  '«Tke  principle  of  limited  lia- 
Ulit^  lA  that  full  indemnity,  the 
natmral  right  of  jnstice,  ahall  be 
lindged  for  political  reasons." 
See  farther  as  to  the  policy  of  the 
Act  the  note  at  the  foot  of  this 
(^pter. 

(e)  See  The  Iwrthumbria,  L.  B.  3 
h,.  k  £.  6,  13  ;  Chapman  ▼.  Soyal 
i(iiktrlmd»  Steamthip  Co.,  4  P.  D. 
157, 184 ;  Hie  AndaUman,  3  P.  D. 
m,  190;  The  Ettriek,  6  P.  D.  127, 
1 36,  '* an  Act  sufELciently  tyrannical 
•«  it  18,"  per  Brett,  li.  J.  This 
opinioii  has  not  always  been  shared, 


see  per  Ifellish,  L.  J.,  8  Gh.  D. 
262;  per  Butt,  J.,  9  P.  D.  21. 

(/)  See  per  Abbott,  C.  J.,  in 
QaU  y.  Laurie,  6  B.  &  G.  156,  163, 
"Their  effect,  however,  is  to  take 
away  or  abridge  the  right  of  re- 
oovering  damages  enjoyed  by  the 
subjects  of  this  country  at  the  com- 
mon law ;  and  there  is  nothing  to 
require  a  construction  more  favour- 
able to  the  shipowner  than  Uie 
plain  meaning  of  the  words  im- 
port ; "  and/?^' Brett,  L.  J.,  4  P.  D. 
184 ;  6  P.  D.  136 ;  i7«-  Dr.  Lushing- 
ton  in  The  BenareSy  14  Jur.  681. 
(^)  The  Warkworth,  9  P.  D.  20. " 
(h)  The  Amalia,  I  Hoo.  P.  C.  0. 
N.  S.  471 ;  Br.  &  Lush.  151. 
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Tonnage 
meaanrement. 


oommon  law(^).  Some  British  oolonies  have  passed  laws 
vhich  differ  in  terms  and  in  effect  from  the  Imperial 
Act  (A). 

The  enactments  relating  to  tonnage  measurement  are 
17  &  18  Vict.  c.  104,  Bs.  20—29 ;  30  &  31  Vict.  c.  124, 
s.  9;  34  &  35  Vict.  o.  110,  s.  12;  62  &  53  Vict 
c.  43  (t). 

Questions  have  arisen  as  to  whether  crew  spaces  are  to 
be  included  in  the  tonnage  which  is  the  measure  of  lia- 
bility. It  seems  to  be  decided  that  such  spaces,  when  not 
on  the  upper  deck,  must  in  all  cases  be  included,  unless  the 
requirements  of  the  Merchant  Shipping  Act,  1867  (30  &  31 
Vict.  c.  124),  s.  9,  have  been  complied  with X;').  As  these 
include  inspection  bj  the  Board  of  Trade,  foreign  ships 
can  seldom  deduct  such  spaces.  It  further  seems  that  the 
Act  of  1867  did  not  affect  the  right  to  deduct  crew  spaces 
on  the  upper  deck  (A*),  under  sects.  21  (•$),  and  22  (2)  of 
the  Merchant  Shipping  Act,  1854.  The  provisions  of 
those  sections  permitting  the  deduction  have,  however, 
been  repealed  by  sect.  2  of  the  Merchant  Shipping  (Ton- 
nage) Act,  1889  (/),  subject,  until  Aug.  26th,  1894,  to  oertain 
exceptions.  And  it  seems  that  now  as  regards  all  ships 
within  the  operation  of  that  Act  (which  appears  to  apply 
to  foreign  ships),  crew  spaces  can  only  be  deducted  under 
the  Act  of  1867. 

"^  In  the  case  of  foreign  ships,  if  the  foreign  measurement 
differs  materially  from  that  under  the  Merchant  Shipping 


(^)  Chartered  Mercantile  Bank  of 
Jndiaj  ^.  y .  Netherlands  Steam  Navi- 
gation Co.,  10  Q.  B.  D.  621. 

(h)  In  St.  Lucia,  the  limit  of 
liability  ia  18/.  per  ton.  The  Cana- 
dian Aot  is  43  Viot.  c.  29:  see 
Georgian  Bay  Transportation  Co*  ▼. 
lUher,  6  Tupper's  Bep.,  Ontario, 
383 

(t)  39  &  40  Vict.  0.  80,  s.  23, 
does  not  seem  to  apply  to  liability 
for  ooliiaion. 

ij)  The  Franeonia,  3  P.  D.  164, 


where  BurreU  t.  Simpeon,  4  Seas. 
Gas.  4th  Ser.  177,  was  not  fol- 
lowed. 

(*)  The  I^lenpo,  10  P.  D.  21. 

(0  62  &  63  Vict.  c.  43.  Sect.  3  of 
this  Aot  directs  certain  deductions 
in  measuring  for  the  purpose  of 
ascertaining  raster  tonnage.  Id. 
The  Umbilo,  (1891)  P.  1 18,  the  owner 
of  a  steamship  was  not  aUowed  to 
make  these  deductions  in  Hmiting 
his  liability. 


/JU  "Cm^^^"  (-^h^)  ^*^  /^/"/'f^ 


TONNAGE  MSASUBSMENT. 


171 


Acts,  her  Majesty  is  enabled  by  52  &  53  Vict.  o.  43,  to 
leroke  any  Order  in  Oonnoil  relating  to  the  oonntry  of 
inch  ship ;  and  the  ship  will  be  re-measured  under  tbe 
Merchant  Shipping  Acts. 

Where  the  ship's  tonnage,  as  shown  by  her  register,  had 
I186D  altered  after  the  oollision,  and  after  action  for  limi* 
tation  of  liability  brought,  but  before  judgment  in  the 
damage  action,  it  was  held  that  the  tonnage  to  determine 
the  amount  of  the  owner's  liability  was  that  shown  by  the 
register  at  the  date  of  the  oollision  {m). 

The  ship's  register  is  not  conclusive  as  to  tonnage.  If 
the  tonnage  is  in  fact  different  from  that  shown  by  the 
register,  the  liability  of  the  owner  is  measured  by  the 
actual  and  not  the  register  tonnage  (n). 

In  the  case  of  a  steamship  the  tonnage,  for  the  purpose 
of  calculating  liability,  is  the  gross  tonnage,  without 
deduction  of  engine-room,  master^s  accommodation,  or 
nayigation  spaces  (0). 

The  shipowners  who  are  entitled  to  the  benefit  of 
limited  liability  are  beneficial  owners  as  well  as  registered 
owners  (p).  It  would  probably  be  held  that  charterers 
and  other  persons  having  a  temporary  ownership  of  the 
Tessel  are  not  entitled  to  the  benefit  of  the  Act,  but  the 
point  has  not  arisen  in  any  reported  case. 

The  liability  of  the  owner  is  not  limited  where  he  is  the 
actual  wrong-doer  {q) ;  the  Act  applies  only  where  the  col- 
lision occurs  without  the  ^'  actual  fault  or  privity"  of  the 
owner.    The  meaning  of  these  words  was  discussed  in  The 


Beneficial 
owners  en- 
titled to  limit 
liability. 


•'Without 
their  (the 
owners*) 
aotnsl  fault 
or  privity. 


fi 


(m)  Tk^  John  M'lnt^re,  6  P.  D. 
200;  and  see  The  JDiona,  6  Asp.  H. 
L  C.  847. 

(«)  Tk0  Seetpta,  14  P.  D.  131 ; 
Tkt  Franamia^  infra, 

(o)  26  ft  26  Vict  0.  63,  s.  64  ;  62 
ft  63  Vict.  0.  43,  s.  3;  The  UmHlo, 
npn.  As  to  deduction  of  crew 
spaces,  aee  p.  170,  eupra, 

(p)  The  Spirit  of  the  Ocean,  Br. 
ft  L.  336.    In  Huffhee  r.  Suther* 


landf  7  Q.  B.  D.  160,  a  person  who 
had  contracted  to  buy  a  ship  was 
held  to  be  owner  within  sect.  147 
of  17  &  18  Vict.  c.  104. 

(q)  See  17  &  18  Vict.  o.  104, 
8.  516.  This  section  seems  to  apply 
to  26  &  26  Vict.  c.  63,  s.  54 ;  see  s.  1 
of  the  same  Act.  In  sect.  516  the 
'*  master  "  is  mentioned ;  in  sect.  54 


"  owners  "  only. 


172 
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Master  part- 
owner. 


Co-owners : 
one  actually 
in£ault. 


What  British 
atiips  are  en- 
titled to  the 
benefit  of 
the  Act. 


Warktcorth  (r),  the  facts  of  wHoh  case  are  stated  below  («). 
The  effect  of  the  words  is  to  protect  the  shipowner,  not 
only  against  the  legal  consequences  of  negligence  in  his 
servants  or  agents,  but  also  from  any  imperfections  in  the 
ship  which  cause  collision.  An  owner  nayigating  his 
ship  with  his  own  hand,  or,  it  seems,  under  his  own 
orders  as  master,  would  not  be  entitled  to  the  benefit  of 
the  Act. 

If  it  is  intended  to  make  a  master  who  is  also  part-owner 
liable  beyond  the  statutory  limit,  as  for  a  collision  caused 
by  his  actual  fault  or  privity,  he  must  be  sued  as  master  in 
the  first  instance  (t) .  It  is  not  clear  what  constitutes  fault  or 
privity  depriving  an  owner  of  the  benefit  of  the  statute. 
Where  the  master,  who  was  also  part-owner,  was  on  board, 
but  not  on  deck,  at  the  time  of  the  collision,  and  the  ship 
was  properly  in  charge  of  the  mate  and  pilot,  it  was  held 
that  there  was  no  fault  or  privity  on  the  part  of  the 
master  (tj). 

The  fact  of  the  master  of  the  wrong-doing  ship  being  a 
part-owner,  and  personally  in  fault  for  the  collision  will 
not  deprive  his  cp-owners  of  the  benefit  of  the  statute  (v) ; 
but  he  is  himself  liable  for  full  damages  (er).  Where  the 
master  is  a  part-owner,  it  is  not  necessary  for  the  co- 
owners,  in  order  to  obtain  judgment  limiting  their  liability, 
to  prove  that  the  master  was  not  privy  to  the  collision. 
They  are  entitled  to  the  usual  declaration  limiting  their 
liability,  with  a  reservation  of  the  injured  person's  rights 
against  the  master  (x). 

Under  17  &  18  Vict.  c.  104,  and  the  previous  Act,  53 
Geo.  ni.  c.  159,  sea-going  ships  only  were  entitled  to  the 


(r)  9  P.  D.  146. 

(«)  Page  176. 

(t)  The  Volant,  1  W.  Rob.  383. 

(«)  The  Obey,  L.  R.  1  A.  &  E. 
102.  See  Kideon  v.  Me  Arthur,  6 
Bess.  Gas.  4th  Ser.  936. 

{v)  The  Spirit  of  the  Ocean,  Br.  & 
L.  336 ;  The  Obey,  eupra ;  Kideon  v. 
Me  Arthur,  supra;  The  Empusa,  6 


P.  D.  6  ;  WiUon  ▼.  Diekeon,  2  B.  & 
Aid.  2,  was  a  sunilar  dedsioa  under 
17  &  18  Vict  0.  104. 

(«?)  17  &  18  Vict.  o.  104,  8.  616. 
The  Triune,  8  Ha^.  Ad.  114,  is  a 
decision  upon  the  similar  exception 
in  63  Geo.  3,  c.  169. 

(i)  The  Cricket,  6  Asp.  M.  L. 
C.  63. 
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hmeSt  of  limited  liability.    It  seems  that  any  foreign  ship  Ship  mnat  be 

and  any  Biitifih  ship  (y),  seagoing  or  otherwise,  is  entitled  "^S^**®^   • 

to  the  bene^t  of  the  Act  now  in  force;  but  if  she  is  British, 

and  the  law  requires  her  to  be  registered,  she  will  not  be 

entitled  to  the  benefit  of  the  Act  imless  she  is  registered.  . 

Ciaft  under  fifteen  tons  employed  solely  upon  the  coasts 

or  in  rivers  of  the  United  "Kingdom  or  some  British  posses- 

BLcm  within  which  the  managing  owners  are  resident,  and 

oertain  fishing  and  coasting  craft  on  the  Newfoundland 

and  neighbouring  coasts,  are  not  required  to  be  regis* 

tered  (s). 

Where  an  unregistered  ship  was  negligently  launched 
from  a  builder's  slip  on  the  Mersey  and  damaged  a  vessel 
afloat,  it  was  held  that  the  liability  of  her  owners  (who 
were  British)  was  not  limited  by  the  Act,  and  they  were 
liable  for  the  whole  loss  {a).  But  a  ship  bought  by  British 
rabjectfi  from  Dutch  owners,  and  not  yet  registered  as 
British,  was  allowed  to  limit  her  liability  as. a  foreign 
ship  (6). 

Section  54,  sub-sect.  2,  does  not  apply  to  goods  transhipped  Qcpda  tran- 
after  and  in  consequence  of  a  collision  caused  by  the  fault  of  colSSra* 
the  carrying  ship,  and  subsequently  lost  by  the.negUgence  ^^  ^<'«*- 
of  those  on  board  the  ship  to  which  they  wer^  transhipped. 
In  such  a  case  the  Act  affords  no  protection  to  the  ship- 
owner.   The  Bemina,  by  her  own  fault,  was  in  collision  with 
The  Bushire.      Without  the  assent  or  knowledge  of -the 
cargo-owner,  and  in  order  to  cairy  the  cargo  to  its  destina- 
tion, the  master  of  The  Bernina  transhipped  his  cargo  from 
The  Beminay  which  had  been  injured  in  the  collision,  to  The 
Brixham  and  Avebury.    These  two  ships  subsequently  went 
ashore,  and  were  lost  with  their  cargoes  by  the  negligence 

(y)  Afi  to  the  meaning  of  ''ship*'  (a)  The  AndaUuian,  3  P.  D.  182. 

in  the   Merchant  Shipping  Acts,  Of.  British   Columbia   Towing   and 

see  p.  326,  infra.  Transport  Co.  v.  Seivell,  9  Duval's 

(s)  17  &  18  Vict.  c.  104,  88.  19,  £ep.  (Canada),  627. 
616;25&26Vict.c.63,8. 1.   As  to  (b)  The  Brinio,  Ad.  Div.,  Jan.  i 

fiBhingcraft,  31  &32yict.  0.46.  27th,  1891 ;  90  L.  T.  249. 
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Liability 
limited  in 
oontraot  as 
well  as  tort. 


liability- 
where  two 
or  more 
ooUisions. 


Owners  not 
disoharged  by 


of  those  on  board.  After  their  loss,  The  Bemina  owners 
instituted  an  action  to  limit  their  liability,  and  obtained  the 
usual  judgment.  The  cargo-owners  made  no  claim  in  the 
limitation  action,  but  instituted  an  action  against  The 
Bemhia  owners  for  loss  of  the  cargo.  It  was  held  that 
they  were  not  prevented  from  recovering  damages  in  this 
action  by  the  judgment  in  the  limitation  action  {b). 

The  liability  of  shipowners  is  limited  in  respect  of 
damages  recoverable  in  an  action  upon  the  contract  to 
carry  as  well  as  in  respect  of  a  mere  tort.  So  carriers  by 
sea,  or  partly  by  sea  and  partly  by  land,  may  limit  their 
liability  as  against  passengers  or  cargo-owners  (c). 

The  owners  of  every  sea-going  vessel  {d)  are  liable  for 
losses  occurring  upon  separate  occasions  to  the  extent  of  their 
statutory  liability  in  each  case.  Where  a  steamship  struck 
a  tug  and  also  the  ship  to  which  the  tug  was  passing  her 
tow-line,  it  was  held  that  the  amount  for  which  the  steam- 
ship was  liable  was  to  be  calculated  as  upon  one  collision 
and  not  upon  two  {e). 

In  a  case  where  a  steamship  was  towing  another,  and 
both  ran  into  and  damaged  a  third  ship  owing  to  the  neg- 
ligence  of  the  towing  ship,  it  was  held  that  the  towing 
ship  was  alone  liable.  The  owners  of  the  towing  and  the 
towed  ship  being  the  same,  it  was  held  that  their  liability 
was  to  the  extent  of  8/.  per  ton  upon  the  tonnage  of  the 
towing  ship  (/). 

If  the  wrong-doing  ship  is  sunk  in  the  collision,  or  sub- 


{b)  The  Bemina,  12  P.  D.  36. 
The  bills  of  lading  of  The  Brixham 
and  The  Avebury  excepted  negli- 
gence of  the  master  and  urew,  while 
those  of  The  Bemina  did  not.  It 
was  held  this  was  immaterial. 
Morewood  v.  Pollok,  1  E.  &  B.  743, 
is  a  similar  decision  upon  2B  Gheo.  3, 
0.  86,  8.  2. 

(<j)  London  ^  S.  IF.  Bail.  Co.  v. 
James,  L.  K.  8  Ch.  241  ;  The 
Nomiandy,  L.  K.  3  A.  &  £.  152. 


(d)  17  k  18  Vict.  c.  104,  a.  506. 
25  &  26  Vict.  c.  63,  s.  54,  applies  to 
aU  foreign  and  registerod  British 
ships. 

[e)  The  Rajah,  L.  B.  3  A.  &  E. 
639.  Cf.  The  Bemina,  12  P.  D.  36 ; 
The  Douglas,  7  P.  D.  151.  In  The 
Creadon^  b  Asp  M.  C.  585,  Butt,  J., 
stated  the  question  to  be  whether 
the  first  collision  caused  the  second. 

(/)  Union  Steamship  Co.  Y.Otoners 
of  the  Araean,  The  American,  and 
the  Syria,  L.  R.  6  P.  C.  127. 
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sequantly  to  it,  the  owners  are  not  thereby  disoharged  from  Binkinff  of 

liability  (^).  their  a&ip. 

The  amount  reooverable  in  Board  of  Trade  proceedings  Amount 
under  17  &  18  Vict.  c.  104,  as.  507—513,  in  respect  of  loss  tew^ufe 
of  life  or  personal  injury  is  limited  to  30/.  for  each  person  mprooeedinga 
hurt  or  killed  (A).  of  Trade. 

Lord  Campbell's  Act  (t),  enabling  the  representatives  of  Combined 
persons  killed  by  negligence  to  recover  damages,  is  not  26^ict*  o^68 
repealed  or  affected  by  the  Merchant  Shipping  Acts,  ex-  b*  s^>  and 
oept  so  far  as  those  Acts  limit  the  extent  {k)  of  the  ship-  bell's  A^^' 
owner's  liability. 

It  will  be  observed  that  the  shipowner's  liability  in  <<  Improper 
respect  of  injury  to  persons  or  goods  on  board  another  ship,  ^^fir*"****' 
or  to  another  ship,  is  limited  only  where  such  iajury  is 
caused  by  **  the  improper  navigation "  of  his  own  ship ; 
aad  that  his  liability  as  carrier  is  limited  whether  the  loss 
arises  from  improper  navigation,  or  from  some  other  cause. 
There  has  been  some  doubt  as  to  the  meaning  of  the  words 
"  improper  navigation."  In  The  Warkworth  the  effect  of  the 
Act  was  stated  by  Brett,  M.B.,  to  be  that  the  owner's 
liability  is  limited  for  ^^  all  damage  wrongfully  done  by  a 
skip  to  another  whilst  it  is  being  navigated,  where  the 
wrongful  action  of  the  ship  by  which  damage  is  done  is  due 
to  the  negligence  of  any  person  for  whom  the  owner  is 
reponsible"  (/). 

In  that  case  the  collision  was  caused  by  the  ship's 


is)  The  Kormandy,  L.  B.  3  A.  & 
£.  152 ;  Brown  ▼.  Wilkintony  15  M.  & 
W.  391.  In  America,  it  seems  that 
if  the  ▼roiDg-doing  vessel  is  sunk, 
the  owners  are  discharged ;  2  Par- 
•oos  on  Shipping  (ed.  1869),  120— 
140 ;  9  U.  8.  Stttt.  at  Large,  635 ; 
Nctnckh  Steamboat  Co,  t.  Wright, 
13  WaU.  104. 

(A)  This  enactment  is  not  acted 
upon  in  practice.  Seep.  123,  supra. 

(0  9  &  10  Vict.  0.  {^3  ;  27  &  28 
Yict.  c.  96. 


(k)  Gladholm  ▼.  Barker,  L.  E.  1 
Oh.  223 ;  ibid,  2  Eq.  598. 

(/)  Fer  Brett,  M.  B.,  The  TFark- 
icorth,  9  P.  D.  145,  147.  As  to  the 
meaning  of  * '  improper  navigation ' ' 
in  an  insurance  case,  see  Canada 
Shipping  Co,  y.  British  Shipowners 
Mutual  Protecting  Association,  22  Q. 
B.  D.  727  ;  23  Q.  B.  D.  342 ;  Good 
Y.  London  Steamship  Owners*  Mutual 
Protecting  Association,  L.  B.  6  C.  P, 
563 ;  Carmiehael  v.  Liverpool  Sailing 
Ship  Owners*  Mutual  Indemnity  Asso' 
eiation,  19  Q.  B.  D.  242. 
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steam  Bteering-geor  failing  to  aot  at  the  critical  moment. 
The  gear  failed  to  work  owing  to  a  certain  pin  not 
being  in  its  plaoe.  The  pin  had  worked  or  fallen  out 
of  its  socket  owing  to  its  not  being,  as  it  should  have 
been,  a  "  split ''  pin.  It  did  not  appear  by  whom  the 
improper  pin  had  been  inserted.  It  was  held  by  the 
Court  of  Appeal,  affirming  the  decision  of  Butt,  J.,  that 
the  collision  and  loss  was  caused  by  improper  navigation, 
without  actual  fault  or  privity  of  the  owners,  and  that 
their  liability  was  limited  by  the  Act.  In  the  Court  of 
Appeal  (m)  it  was  held  that,  the  statute  being  necessary 
only  where  there  has  been  negligence  for  which  the  owner 
must  be  responsible,  it  must  be  assumed  that  the  damage 
done  by  The  Warkworfhwss  caused  by  negligence  in  fitting 
the  steering-gear,  for  which  negligence  the  owner  was  re- 
sponsible. **  Improper  navigation  means  improper  naviga- 
tion by  the  owner  of  the  ship.  Now  in  the  eye  of  the  law 
the  owner  does  improperly  navigate  his  ship,  if,  owing  to 
the  negligence  of  some  one  for  whom  he  is  responsible, 
his  ship  does  damage  to  another.  It  is  impossible  for  us 
to  treat  ^  improper '  as  equivalent  to  ^  unskilful ' ;  on  the 
contrary,  it  means  *  wrongful.'  A  person  who  uses  his 
ship,  which  is  not  in  a  condition  to  be  so  employed,  does 
in  reality  improperly  navigate  her  "  (»). 

An  injury  done  to  a  vessel  in  tow  by  her  tug  during 
the  performance  of  the  towage  contract  was  held  to  be 
caused  by  "  improper  navigation  "  within  the  meaning  of 
the  Act,  and  the  tug-owner's  liability  was  limited  (o). 
It  seems  that  a  collision  between  a  ship  beiag  launched 
*  and  another  afloat,  caused  by  the  fault  of  those  in  charge 

of  the  launch  starting  her  at  a  wrong  time,  is  injury  by 
improper  navigation  within  the  meaning  of  the  Act  (p). 

(m)  9  P.  D.  145.  note  ;  46  L.  J.  0.  P.  783.    AlUer 

(n)  Per  Bowen,  L.  J.,  The  Wark-  in  Canada :  British  Columbia  Towage 

worthf  9  P.  D .  146,  148.  and  Transport  Co.  y,  Sewell,  9  DaTal's 

•    (o)   Wahlberg  v.  Yonngy  24  W.  R.  Rep.  627. 

847  ;   4  Aap.  Mar.  Law  Gas.  27,  {p)  See  The  Andalusian,  3  P.  D. 
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The  fihipowner  is  liable  beyond  the  sum  to  which  his  Shipowner 
Ksbility  is  limited  by  the  statute  for  interest  on  the  amount  ^^g  gtati^iy 
of  his  statutory  liability  from  the  date  of  the  collision  (q).  1"^*  ^^ 
In  the  case  of  limited  liability  this  is  the  rule,  whether  the  costs. 
ship  was  earning  freight  at  the  time  of  collision  or  not  (r), 
and  whether  there  are  several  claims  or  only  one  («).    And 
he  is  liable  beyond  the  statutory  amount  for  the  costs  of 
the  action  (t). 

The  owner  of  a  ship  sunk  by  collision  who,  admitting  Wrong-doer 
that  the  collision  was  caused  by  the  fault  of  his  own  ship,  ^  his  £uh 
obtains  judgment  for  limitation  of  his  liability,  and  pays  ]^7  j^gment 
into  Court  the  statutory  amount  of  his  liability,  does  not  limiting  his 
thereby  escape  from  the  legal  consequences  of  his  wrong-  *^^"^*y- 
fal  act  in  causing  the  collision,  except  so  far  as  the  Act 
expressly  relieves  him.    The  owner  of  a  ship  sunk  in  the 
Thames  paid  into  Court  the  statutory  amount  of  his  lia- 
bility.   His  ship  was  raised  by  the  Thames  Conservators 
(who  have  statutory  powers  to  raise  wrecks  and  reimburse 
themselves  for  the  expense  of  raising  them  by  sale  of  ship 
and  cargo),  he  undertaking  to  pay  the  cost  of  raising.     It 
was  held  that  the  shipowner  was  bound  to  hand  over  cargo 
on  board  to  its  owner,  and  that  the  cargo-owner  was  not 
liable  to  pay  him  anything  by  way  of  salvage  or  general 
average  contribution  (w). 


182,  where,  howevery  the  point, 
though  raised  in  argument,  was 
not  mentioned  in  the  judgment. 
See  also  per  Brett,  M.  R.,  The 
JTarkworth,  9  P.  D.  146,  147,  as  to 
the  effect  of  negligence  on  shore 
causing  improper  navigation  on  the 
▼ater. 

(g)  Straker  v.  Hartland  (1864),  2 
H.  k  N.  670  ;  The  Atnalia,  6  N.  R. 
164,  note;  34  L.  J.  Ad.  21;  The 
CitycfBuenot  Ayree  (1871),  1  Asp. 
Mar.  Law  Cas.  169 ;  African  Steam' 
thip  Co.  T.  Steamy,  2  K.  &  J.  660  ; 
General  Iron  Screw  Collier  Co.  v. 
Schurmamu,  1  J.  &  H.  180 ;  Nixon 
T.  Xoberit,  1  J.  &  H.  739 ;  are 
decisions  under  the  Act  of  1864  to 

M. 


the  same  effect. 

(r)  The  Northumbrian  L.  R.  3  A. 
&  £.  6.  As  to  the  justice  of  the 
practice  compared  with  that  at 
common  law,  see  per  Lord  Esher, 
M.  R.,  13  P.  D.  118. 

(*)  Smith  V.  Kirbyy  1  Q.  B.  D. 
131.  It  has  been  stated  that  the 
report  of  this  case  is  incorrect :  that 
it  was  not  a  case  of  collision,  but  of 
a  ship  capsizing  through  improper 
stowage. 

(0  The  Dundee,  2  Hag.  Ad.  137 ; 
Sx  parte  Raytie,  1  Q.  B.  982,  are 
decisions  to  this  effect  under  former 
Acts.  A  like  rule  prevails  in 
America ;  The  Wanata,  6  Otto,  600. 

(w)  The  Kttrick,  6  P.  D.  127. 
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Act  applies 
only  to  injury 
to  or  on  boaid 
oraft. 


Liability  of 
shipowner 
carrying  in 
anoUier  man's 
ship  is 
unlimited; 

except  where 
the  carrier  is 
a  railway 
company. 


Other  cases  of 

unlimited 

liability. 


Liability  for 
damage  to  a 
light- ship. 


Liability  of 
cargo  to 
arrest  not 
afPeoted  by 
the  Act. 

Liability  of 
Trinity  b'ouse 
pilot. 


The  Act  applies  only  where  the  injury  is  to  a  ship  or 
boat  (a?),  or  to  persons  or  goods  on  board  a  ship.  The 
liability  for  damage  to  a  pier,  wharf,  or  other  object  ashore, 
and  for  damage  to  property  afloat,  other  than  that  men- 
tioned in  the  Act,  is  unlimited  (y). 

The  liability  of  a  person  who  contracts  to  carry  persons, 
animals,  or  goods  by  sea,  and  carries  them  in  a  ship  not 
owned  by  himself,  is  not  limited  by  the  statute.  But  the 
liability  of  a  railway  company  in  such  a  case  is  limited  as 
regards  animals  and  goods  {z) ;  and  also,  it  would  seem, 
as  regards  loss  of  life  or  personal  injury  to  passengers ; 
but  the  words  of  the  Act  are  somewhat  obscure  as  regards 
passengers  (a). 

The  liability  of  owners  navigating  their  own  ships,  of 
pilots,  harbour  and  dock  masters  acting  in  charge  of  ships, 
of  partners  in  a  shipping  adventure  who  work  but  do  not 
own  the  ship  (6),  seems  to  be  untouched  by  the  Aot,  and 
to  be  unlimited.  Whether  charterers  and  others  in  the 
position  oipro  hdc  vice  owners  are  within  the  benefit  of  the 
Act  seems  doubtful  (c).  As  against  the  Grown  there  are 
no  words  limiting  the  liability  of  the  subject  (cQ. 

If  a  vessel  wilfully  or  negligently  injures  a  light-ship,  in 
addition  to  her  liability  for  damages,  she  incurs  a  penally 
of  50/.  (c).  Notwithstanding  the  words  of  the  Act,  the 
liability  for  damages  is  probably  limited  to  the  statutory 
amoimt  in  this,  as  in  other,  cases. 

The  liability  of  cargo  to  be  arrested  in  order  to  compel 
payment  of  freight  is  not  afiEected  by  the  Act  (/). 

The  liability  of  a  London  Trinity  House  pilot  in  respect 


(x)  The  word  "boat"  does  not 
occur  in  paragraphs  (1)  and  (2)  of 
sect.  54. 

(f/)  See  JRiver  Wear  Commissioners 
y.  Adamson,  1  Q.  B.  D.  546 ;  2  App. 
Cas.  743. 

(s)  34  &  35  Vict.  o.  78,  s.  12. 

(a)  SeejE>9/'LordBlaokbam,2)ao&iii 
y.  Midland  Rail,  Co,,  2  App.  Cas. 


792,  809. 

{b)  As  in  Steel  v.  LetUr,  3  C.  P. 
D.  121. 

(c)  The  question  has  nerer,  so 
far  as  the  writer  is  aware,  arisen. 

(d)  See  The  JSoe,  II  V,  D.  72. 

(e)  17  &  18  Vict.  o.  104,  s.  414. 
(/)  TheOrpKeu8,I^.U.ZA.&E. 

308. 
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of  neglect  and  want  of  skill  is  limited  to  100/.,  the  amount 
of  the  bond  required  to  be  executed  by  him  upon  his 
appoiatmenty  together  with  the  amount  of  his  pilotage 
feeO/). 

The  liability  for  damage  caused  by  a  ship  owned  by  a  Liabilitj  for 
limited  liability  company  incorporated  under  the  Com-  ahip<^ed 
panies  Act,  1862,  is  of  course  ultimately  measured  by  the  ^y  *™fi^^®  ®^P 
value  of  the  assets  of  the  company.     Where,  as  is  some- 
times the  case,  the  whole  assets  of  the  company  consist  of 
the  ship  that  does  the  damage,  and  she  is  sunk  in  the 
collision,  the  injured  party  is  without  redress. 

The  effect  of  the  statute  limiting  owners'  liability  when  Combined 

•i  J        •  •        j»  •jia'i  1  ji»"«  /*  opcratjioii  01 

it  operates  in  conjunction  with  the  rule  as  to  division  oi  i^t  limitinir 
loss  is  fuUy  discussed  in  a  previous  chapter  (A).     It  may  Ijjf^*^ 
here  be  stated  shortly  that,  where  both  ships  are  in  fault,  diyisioxi  of 
and  the  damage  to  ship  A.  and  to  cargo  on  board  her  is  ^^^' 
greater  than  that  to  ship  B.,  and  B.  limits  her  liability 
pursuant  to  the  statute,  the  damages  recoverable  by  A. 
will  be  80  much  of  the  sum  representing  B.'s  statutory 
liability  as  bears  to  the  entire  sum  the  ratio  which  the 
difference  between  the  losses  on  the  two  ships  bears  to  the 
aggregate  losses  of  owners  of  cargo  on  board  A.  and  other 
persons  entitled  to  claim  against  B. ;  and,  further,  that  B. 
can  recover  nothing  (t). 

It  is  provided  (25  &  26  Vict.  c.  63,  s.  55)  that  insur-  Insurances 
anoes  efiFected  against  any  of  the  events  mentioned  in  ^^^*iia°^ 
sect,  54,  and  occurring  without  actual  fault  or  privity  of  ^j^^^y  w 
the  owners,  shall  not  be  invalid  by  reason  of  the  nature  yaiid.   "^ 
of  the  risk.     The  effect  of  this  clause  is  not  dear ;  there 
seems  no  doubt  that  such  insurances  would  be  valid  apart 
from  the  Act  (k). 


? 


)  17  &  18  Yict.  c.  104,  8.  373.  {k)  There  seems  to  have  been  an 

A)  Supra,  p.  138.  idea  that  such  insuranoes  might  be 

(i)  Stoomvaarts  Maatsehappy  Ne^  invalid  for  want  of  interest  in  the 

derlimd»  r.  Penimular  and  Oriental  insurer:  Hansard's  Pari.  Deb.  vol. 

8team*hip  Navigation  Co,,  7  App.  166,  p.  2227. 

Cas.  795. 

w  O 
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Priorities  of 
claimants  in 
respect  of  loss 
of  life  and 
loss  of  goods. 


Proof  by  the 
Crown. 


liability 
where  some 
claims  settled. 


Right  of 
bottomry 
bond-holder 
on  freight, 
where  wrong- 
doer limits  his 
liability. 


Afl  to  the  practice  in  actions  for  limitation  of  liability, 
see  below,  p.  328. 

Where  the  amount  of  the  fund  in  Court  is  insufficient 
to  satisfy  in  full  claims  in  respect  of  loss  of  life  and  loss  of 
cargo,  the  former  are  entitled  to  the  whole  of  that  part  of 
the  fund  which  represents  the  71,  per  ton ;  and  they  are 
entitled  to  prove  against  the  residue  of  the  hnAparipasm 
with  the  cargo  claimants.  The  latter  have  no  priority  of 
proof  against  the  part  of  the  fund  which  represents  the  8/. 
per  ton  (/). 

The  Crown  may  prove  against  the  fund  in  Court  both 
by  the  general  law  and  by  31  &  32  Vict.  c.  78,  s.  3 
(Admiralty  Suits  Act,  1868)  (m). 

In  a  recent  English  case,  where  there  were  claims  in 
respect  of  loss  of  life  as  well  as  loss  of  property,  but  all  the 
life  claims  had  been  settled  out  of  Court,  the  shipowner 
was  allowed  to  limit  his  liability  upon  payment  into  Court 
of  8/.  per  ton  only  (n). 

In  Scotland  it  has  been  held  that  where  the  shipowner 
has  settled  out  of  Court  some  of  the  claims  in  respect  of  a 
collision  for  which  his  ship  was  in  fault,  he  is  entitled, 
upon  a  petition  for  limitation  of  his  liability,  to  take  into 
account  the  sums  previously  paid  in  respect  of  such  claims ; 
and  that  the  other  claimants  are  not  entitled  to  any  more 
than  they  would  have  recovered  if  none  of  the  claims  had 
been  settled  (o). 

Where  a  ship  negligently  damages  another,  and  the 
owners  of  the  latter  obtain  a  judgment  limiting  their 
liability  under  the  statute,  the  holder  of  a  bottomry  bond 
on  freight  earned  by  the  injured  vessel  is  entitled  to  share 
rateably  in  the  amount  to  which  the  liability  of  the  wrong- 
doer is  limited  (^). 


(I)  The  Victoria  (No.  2),  13  P.  D. 
125.  See  Nixon  v.  RoberUy  1  J.  & 
H.  739  ;  Leycester  v.  Logan,  26  L. 
J.  Ch.  306,  decided  upon  17  &  18 
Vict.  c.  104,  B.  614;  Burrell  v. 
Simptonj  4  Sees.  Ga.  4th  aer.  177. 


(w)  The  Zoe,  11  P.  D.  72. 

(n)  ThsFoaeolino,  5  Asp,  m.L.C. 
420. 

(o)  Banliins  y.  Eawhen,  4  Seas. 
Gas.  4th  ser.  725. 

{p)  The  Empusa^  6  P.  D.  6. 
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Note. 

Policy  of  the  Law  Umiiing  Shipowners^  Lidbility  ;  and 
Foreign  Law  upon  the  Subject. 

There  lias  of  late  years  been  considerable  difPerence  of 
opinion  as  to  the  policy  of  the  law  which  Kmits  shipowners' 
liability.  The  Acts  which  give  effect  to  that  policy  have  been 
spoken  of  as  abridging  the  natural  {q)  or  common  law  (r) 
rights  of  persons  injured  by  collision,  as  tyrannical  («),  and 
derogating  to  the  extent  of  injustice  from  the  legal  rights  of 
parties  (/).  On  the  other  hand,  the  Acts  in  question  have 
been  described  as  valuable  («)  and  necessary  for  the  encour- 
agement of  commerce  {x). 

The  first  view  assumes  the  justice  of  the  law  which  makes 
a  shipowner,  wholly  blameless  himself,  liable  for  the  negli- 
gence of  his  officers  and  crew.  The  natural  justice  of  such 
a  law  i^  not  immediately  apparent ;  but  the  experience  of 
mankind,  and  the  prevalence  amongst  civilized  nations  of  the 
principle  of  law  represented  by  the  maxim  respondeat  superior y 
point  to  its  practical  efficiency  as  a  check  upon  negligence. 
The  expediency  of  so  framing  the  law  as  to  provide  the  greatest 
possible  security  against  the  carelessness  and  recklessness  of 
perscns  to  whom  is  entrusted  by  others  the  conduct  of  a 
business  so  likely  to  do  mischief  as  the  navigation  of  ships 
is  manifest  (y).  But  even  as  matter  of  expediency  it  has  been 
questioned  whether  shipowners  or  other  principals  should 
be  liable  at  all  for  the  negligence  of  those  whom  they  em- 
ploy ;  and  it  has  been  said  by  a  distinguished  judge  that  the 
principle  should  at  any  rate  not  be  extended  (z).  However 
this  may  be,  it  would  seem  that  the  law  respondeat  superior ^ 
if  expedient  in  any  case,  is  eminently  so  as  regards  the 


[q)  rer  Sir  R.  FhiUiniore,  The 
^'orthumbria,  L.  B.  3  A.  &  E.  6. 

(r)  Fer  Abbott,  C.  J.,  Gale  v. 
Laurie,  6  B.  &  G.  156,  163.  See 
alao  per  Lord  Falmenton  in  the 
debate  in  the  House  of  Commons 
vmm  25  &  26  Yiot.  o.  63,  s.  54 : 
Hansazd*s  Pari.  Debates,  vol.  166, 
p.  2225. 


(«)  Fer  Brett,  L.  J.,  6  P.  D.  136. 

(t)  Fer  Brett,  L.  J.,  4  P.  D.  184. 

{u)  Fer  Butt,  J.,  The  WarktDorth, 
9  P.  D.  20. 

(x)  See  supra,  p.  163. 

(y)  See  per  Lord  BramweU,  7 
App.  Gas.  826,  n. ;  ^T^r  James,  L.  J., 
The  M.  Moxham,  I  P.  D.  110. 

{z)  Fer  Jessel,  M.  B.,  9  Q.  B.  D. 
351. 
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navigation  of  ships.  The  lives  of  all  those  who  navigate  the 
seas,  and  the  safety  of  the  commerce  of  the  world,  depends 
largely  upon  the  attention  and  carefulness  of  those  whom 
shipowners  place  in  charge  of  their  ships.  Eisk  of  collision 
has  of  late  years  very  greatly  increased,  and  will  continue  to 
increase.  The  growth  in  the  nimiber  and  size  of  ships,  the 
superseding  of  sailing  ships  by  steamships,  and  the  rapid 
speed  at  which  steamships  are  now  run,  are  circumstcuices 
which  cannot  fail  to  increase  the  losses  arising  from  collision. 
It  has  been  calculated  that,  other  conditions  remaining  the 
same,  the  risk  of  collision  increases  with  the  number  of  ships 
in  the  ratio  of  ten  to  one.  Statistics  show  that  the  per- 
centage of  steamships  in  collision  is  five  times  ast  larg'O  as 
that  of  sailing  ships ;  and  whilst  steamships  are  increasing  in 
number  and  tonnage  the  number  of  sailing  ships  is  stationaiy, 
if  not  decreasing.  All  these  facts  seem  to  point  to  the  ex- 
pediency of  applying  to  shipowners  the  same  law  which  in 
other  matters  has  been  found  necessary  for  public  safety.  So 
far  as  the  existing  law,  which  limits  their  liability  for  the 
negligent  acts  of  their  servants,  departs  from  the  wholesome 
principle  respondeat  superior,  it  affords  a  direct  encouragement 
to  negligent  and  reckless  navigation. 

These  considerations  do  not  appear  to  have  weighed  with 
the  Legislature,  either  when  the  orig^al  Act  of  Oeo.  lU.,  or 
when  the  subsequent  Merchant  Shipping  Acts  were  passed 
for  the  relief  of  shipowners.  The  history  of  those  Acts  shows 
that  they  originated  in  a  policy  of  protection,  of  which  the 
necessity  or  expediency  at  the  present  day  may  well  be 
doubted. 

It  may,  however,  be  thought  that  it  is  necessary  to  main- 
tain the  principle  of  limited  liability  for  the  relief  of  British 
shipowners  so  long  as  that  rule  is  enforced  by  laws  of  other 
maritime  nations.     It  appears  that  shipowners'  liability  is 
limited  by  the  municipal  laws  of  most,  if  not  all,  foreign 
countries.    The  state  of  foreign  law  upon  the  subject  is  as 
follows  :^ 
The  law  as  to       In  the  United  States  of  America  owners  are  not  liable  in  the 
liability^Si       Federal  Courts  for  loss  or  damage  beyond  the  amount  of  their 
America.         interest  in  the  ship  and  freight  at  the  time  of  the  collision* 
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But  there  is  no  limitation  of  liability  for  damage  by  a  yessel 
▼holly  engaged  in  inland  navigation:  Ths  War  Eagle,  6 
Bissel,  364.  If  the  wrong-doing  ship  is  herself  sunk,  it  seems 
that  the  owners  are  altogether  discharged:  2  Parsons  on 
Shipping  (ed.  1869)  120,  seq. ;  9  XT.  S.  Stat,  at  Large,  635 ; 
Norvnch  Steamboat  Co.  v.  Wright,  13  Wall.  104  (in  this 
«>imtry  the  loss  of  their  own  ship  never  discharged  the 
owners:  Broum  v.  Wilkinson,  15  M.  &  W.  391);  and  the 
limit  of  liability  is  the  value  of  the  ship  after  collision: 
Noncieh  and  New  York  Transportation  Co,,  17  Blatchf.  221. 
But  certain  formalities  must  be  g^ne  through,  and  the  ship 
most  be  surrendered,  or  the  owners  will  not  be  entitled  to  the 
benefit  of  the  Act  of  Congress  limiting  their  liability :  see  The 
Jos.  W.  Dyer  v.  National  Steamship  Co,,  14  Blatchf.  483.  In 
some  of  the  State  Courts  it  has  been  doubted  whether  the 
owner's  liability  is  limited ;  but  it  appears  that  where  one  of 
the  ships  is  foreign  the  Federal  Courts,  and  not  the  State 
Courts,  have  junsdiction,  and  that  the  foreign  ship  has  the 
benefit  of  the  Act  of  Congress;  see  a  letter  from  Mr.  Thornton 
to  Lord  Tenterden,  of  25th  Nov.,  1872. 

Upon  the  Continent  of  Europe  the  nile  that  abandonment  Continental 
of  the  ship  discharges  the  owners  is  almost,  if  not  quite,     ^' 
universal.    Art.  216  of  the  French  Code  de  Commerce  is  as 
follows : — 

"  Toutproprietaire  de  navire  est  civilement  responsable  des  France, 
faits  du  capitsdne,  et  tenu  des  engagements  contractus  par  ce 
dernier  pour  ce  qui  est  relatif  au  navire  et  d  I'ezpedition.  II 
pent  dans  tons  les  cas  s'affranchir  des  obligations  ci-dessus 
par  I'abandon  du  navire  et  du  fret.  Toutefois  la  faculte  de 
ffldre  abandon  n'est  point  accordee  a  celui  qui  est  en  m^me 
temps  capitaine  et  propri^taire  ou  co-propri6taire  du  navire. 
Loreque  le  capitaine  ne  sera  que  co-proprietaire,  il  ne  sera 
responsable  des  engagements  contractus  par  lui,  pour  ce  qui 
est  relatif  au  navire  et  d  Tezp^dition,  que  dans  la  proportion 
de  son  interet" 

As  to  the  history  of  this  article,  see  LlogdY.  Guibert,  L.  B. 
1  a  B.  115 ;  6  B.  &  S.  100 ;  and  per  Dr.  Lushington,  The 
Mary  Ann,  L.  E.  1  A.  &  E.  8,  11. 
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Germany, 

Holland, 

Belgium, 

Kusfiia, 

Portagtd, 

Spain.  Italy, 

Egypt. 


The  law  by  wliich  the  shipowner's  liability  is  limited  to 
the  value  of  the  ship  and  freight  has  no  application  in  the 
case  of  a  collision  between  craft  engaged  in  inland  navigation. 
A  distinction  is  drawn  between  collisions  '^maritimes"  and 
'' non-maritimes."  In  the  one  case  the  owner's  liability  is 
limited,  in  the  other  not : — *^  comme  dans  Vun,  c'est  la  chose, 
autrement  dit  le  navire  qui  repond  plutot  le  dommag^,  et 
dans  I'autre,  la  personne;"  Jurisprudence  et  Doctrine  en 
Matiere  d'Abordage,  par  M.  Sibille,  pp.  7,  8. 

Arts.  451,  452  of  the  G-erman  Commercial  Code ;  Art.  321  of 
that  of  Holland;  Art.  7  of  the  Belgian  Code;  Art.  491  of 
the  Italian ;  Art.  649  of  the  Eussian  (a) ;  Art  587  of  the 
Spanish  Code ;  and  Art.  30  of  the  Egyptian  Code  de  Com- 
merce Maritime,  are  similar  in  effect  to  the  article  of  the 
French  Code  cited  above.  The  corresponding  Article  (492) 
of  the  new  Portuguese  Code  seems  only  to  limit  the  owner's 
liability  in  respect  of  obligations  arising  out  of  contract :  a 
doubt  might  be  suggested  as  to  whether  this  is  not  the  effect 
of  the  Italian  provision  also  (5). 


{a)  The  writer  has  been  unable 
to  examine  the  latest  Rufisian  code ; 
but  it  is  believed  to  be  to  the  same 


effect  as  that  referred  to  in  the  text. 
tb)  As  to  some  reoent  foreign 
les,  see  p.  160,  note  (a),  ntpra. 
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Where  one  ship  is  in  tow  of  another,  the  two  ships  are,  For  some 
for  some  purposes,  by  intendment  of  law,  regarded  as  one,  a^JJ^^^ 
the  oommond  or  governing  power  being  with  the  tow,  and  treated  as  one 
the  motiye  power  with  the  tug  (a). 

Thus,  for  the  purposes  of  the  Regulations  for  prevent-  For  the  pur- 
ing  collision,  the  tug  and  her  tow  are  treated  as  one  ship,  ^^utioi^. 
and  that  a  steam  or  sailing  ship  according  as  the  towing 
ship  is  imder  steam  or  not  (b).  But  it  is  obvious  that  a 
tug  with  a  ship  in  tow  has  not  the  same  fadlity  of  move- 
ment as  if  she  were  unincumbered.  She  is  not,  in  any- 
thing like  the  same  degree,  mistress  of  her  own  movements. 
She  cannot,  by  stopping  or  reversing  her  engines,  at  once 
stop  or  back  the  ship  in  tow.  In  taking  measures  to  avoid 
a  third  vessel  she  has  to  consider  her  tow ;  and  a  step  that 
would  be  right,  and  take  her  clear,  if  she  were  imincum- 
bered,  may  bring  about  a  collision  between  her  tow  and 
the  ship  which  she  herself  has  avoided  (c).  Although, 
therefore,  it  is  the  duty  of  a  tug  with  a  ship  in  tow  to 
comply,  so  far  as  is  possible,  with  the  Regulations  for 
preventing  collisions,  it  is  also  the  duty  of  a  third  ship 


(a)  TJkeCkadonj  14  T^oo,T.  CO. 
97 ;  The  Atntriean  and  The  Syria, 
L.  R.  6  P.  C.  127,  132. 

{b)  The  Warrior,  L.  R.  3  A.  & 
D.  553;  Th$  American  and  The 
Syria^  M  supra.  The  same  has 
been  held  in  America :  New  York, 
Se,  Co.  V.  Philadelphia,  fe.  Co.,  22 
How.  461  ;  The  Ivanhoe  v.  The 
Martha  M.  Heathy  7  Bened.  213 ; 
The    Cirilta   and   The   Reetleea,    6 


Bened.  309;  13  Otto,  699;  The 
Farewell,  8  Quebec  L.  B.  87.  There 
has  been  no  deoision  as  to  a  sailing 
ship  towing  another,  but  there  can 
be  little  doubt  that  the  law  is  as 
stated  in  the  text. 

{e)  See  The  Arthur  Gordon  and 
The  Independence,  Lush.  270 ;  The 
Kingston-by-the-Sea,  8  W.  Bob. 
152. 
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Wheilier  tng 
and  tow  are 
one  ship,  so 
that  one  is 
affected  by 
the  fault  of 
the  other. 


The  tug  is  the 
servant  of  the 
tow ;  meaning 
of  the  expres- 


sion. 


Tow  liable  in 
Admiralty  for 
the  fault  of 
her  tug. 


to  make  allowance  for  the  incumbered  and  oomparatiyely 
disabled  state  of  a  tug,  and  to  take  additional  care  in 
approaching  her  (d). 

The  principle  that  the  tug  and  her  tow  are  in  law  re- 
garded as  one  ship  has  been  applied  in  Admiralty  so  as  to 
make  one  of  them  liable  for  a  collision  with  a  third  ship 
caused  by  the  fault  of  the  other.  Unless  the  actual  wrong- 
doer in  these  cases  is  the  serrant  or  agent  of  the  owner  of 
the  ship  sued,  the  condemnation  in  Admiralty  of  the  ship 
sued  appears  to  conflict  with  the  principle  laid  down  in 
some  of  the  cases  (e)y  that  the  responsibility  of  the  own^ 
at  law  and  the  liability  of  the  ship  in  Admiralty  are 
always  concurrent.  We  propose,  therefore,  to  consider  in 
some  detail  the  respective  liabilities  at  law  of  the  owners 
of  the  tug  and  of  the  owners  of  the  tow,  and  in  Admiralty 
of  the  tug  and  of  the  tow,  where  there  is  a  collision  between 
the  tug  and  a  third  ship,  or  between  the  tow  and  a  third 
ship. 

It  is  a  term  of  the  ordinary  towage  contract  that,  as 
regards  the  conduct  and  navigation  of  the  two  ships,  the 
tug  and  those  on  board  her  shall  obey  the  orders  of  those 
on  board  the  tow  (/).  This  relationship  between  the  two 
ships  is  expressed  by  the  saying,  to  be  met  with  in  some 
of  the  cases,  ^^  that  the  tug  is  the  servant  or  in  the  service 
of  the  tow  "  {g).  This  expression  has  led  to  the  tow  being 
held  in  Admiralty  responsible  for  the  fault  of  those  on 
board  the  tug;  at  least,  where  such  fault  leads  to  a  collision 
between  the  tow  and  a  third  ship. 

In  The  Ticonderoga  (A),  a  vessel  in  tow  of  a  steamship, 
which  by  the  terms  of  her  charter-party  she  was  bound  to 


{d)  Tfu  American  and  The  Syria 
L.  R.  6  P.  C.  127 ;  The  La  Flata, 
Swab.  220,  298. 

{e)  A  principle  which  has  not 
always  been  adhered  to:  tupra, 
p.  93. 

(/)  Sec  infra,  p.  197. 


(^)  See  per  Sir  R.  Phillimore  in 
The  Mary,  6  P.  D.  14,  16 ;  The 
Sinquaei,  5  P.  D.  244 ;  jew  Sir  R. 
Collier  in  The  American  and  The 
Syria,  L.  R.  6  P.  C.  127,  132. 

{h)  Swab.  216. 
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employ,  struck  and  injuied  a  third  ship.  The  collision 
was  caused  by  the  fanlt  of  those  on  board  the  steamship. 
It  was  held  by  Dr.  Lushington  that  the  tow  was  liable  in 
Admiralty.  ^'  In  eases  of  one  vessel  coming  into  collision 
with  another,  and  the  vessel  proceeded  against  having  been 
in  chai^  of  a  steamer,  there  can  be  no  doubt  whatever 
that  the  vessel  which  has  the  steamer  in  her  employ  is 
responsible  both  for  her  own  acts  and  those  of  the 
steamer"  (t). 

A  barque  in  tow  of  a  tug  Was  approaching  the  entrance 
of  the  Eegent's  Canal  Basin.  The  tug,  without  orders 
from  the  barque  (which  was  in  charge  of  a  compulsory 
pilot),  improperly  altered  her  course,  and  thereby  caused 
the  barque  to  strike  and  injure  the  pier  head.  It  was  held 
by  Sir  K.  Fhillimore  that  the  barque  and  her  owners  were 
Uable:  ^^The  tug  was  the  servant  of  The  Sinquaai  (the 
barque),  and  The  Sinquasi  is  responsible  for  what  the  tug 
did "  (A').  It  seems  to  have  been  held,  also,  that  imder  the 
special  circumstances  of  the  case  it  was  the  duty  of  the  tug 
to  alt^  her  course  without  waiting  for  orders  from  the  tow. 

In  The  Bianca  (/)  it  seems  to  have  been  assumed  that 
the  ship  proceeded  against,  the  tow,  was  responsible  for 
the  fault  of  those  on  board  the  tug.  And  in  The  American 
and  The  Si/fia  Sir  B.  Collier  stated  the  law  to  be  that 
*'the  tug  is  in  the  service  of  the  tow  ;  the  tow  is  answer- 
able for  the  negligence  of  her  servant,  and  is  for  some 
purposes  identified  with  her"  (m). 

It  seems  clear,  therefore,  that  in  Admiralty  the  tow  is 
liable  for  a  collision  between  herself  and  a  third  ship  by 
the  fault  of  those  on  board  the  tug ;  and  further,  that  her 
UabiUty  is  independent  of  the  question  whether  those  on 
board  the  tug  are  the  servants  of  the  owners  of  the  tow, 
in  tiie  sense  that  the  latter  would  be  liable  at  law  for  the 


(>)  AliUr  in  Canada,  Tks  William,  (l)  8  P.  D.  91. 

4  Quebec  L.  K.  806.  (m)  L.  B.  6  P.  G.  127,  132. 

[k)  The  Sinquasiy  6  P.  D.  241. 
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nogligenoe  of  the  former.    There  seems  reason  to  think 
that  the  habit  of  personifying  the  ship,  which,  as  pointed 
out  above,  has  produced  confusion  in  other  cases,  has  led  to 
the  condemnation  in  Admiralty  of  a  ship  in  tow  for  the 
fault  of  those  on  board  her  tug,  without  sufficient  considera- 
tion of  the  question  whether  the  wrong-doer  is  a  person 
for  whose  acts  the  owner  of  the  ship  sued  is  liable  at  law. 
The  ratio  decidendi  in  The  Ttconderoga^   The  Sitiquaaiy  and 
other  cases  above  cited,  seems  to  have  been  as  follows :  the 
collision  was  caused  by  the  f  £nilt  of  the  tug ;  the  tug  is  the 
servant  of  the  tow;   therefore  the  tow  is  liable  for  the 
collision  (n).     The  soimdness  of  this  reasoning  appears  to 
depend  upon  the  assumption  that  the  ship  with  which  the 
wrong-doer  does  the  wrong,  or  on  board  which  he  happens 
to  be  when  the  wrong  is  done,  is  in  Admiralty  herself  a 
wrong-doer — a  proposition  which,  at  the  present  day,  there 
would  be  difficulty  in  establishing. 
Whether  tov       Whether  the  doctrine  that  the  tug  is  the  servant  of  the 
oolM^'         *^^»  so  as  to  make  the  latter  liable  for  the  negligence  of  the 
between  tug-    former,  would  be  carried  so  far  as  to  make  her  (the  tow) 
^  fault  of  ^  liable  in  Admiralty  for  a  oolKsion  between  the  tug  and  a 
^S'  third  ship,  has  not  been  decided.     It  has  been  held  that  a 

ship  may  be  sued  and  condemned  in  Admiralty  for  negli- 
gence  on  her  part  which  causes  a  collision  between  two 
others  (o) ;  but  it  seems  doubtful  whether  a  tow,  free  from 
fault  as  regards  those  on  board  her,  could  be  condemned 
for  a  collision  between  her  tug  and  a  third  ship  caused  by 
the  fault  of  those  on  board  the  tug,  who  were  not  in  the 
employment  of  the  owners  of  the  tow. 
GolllBion  In  the  oases  above  considered  the  collision  was  between 

ood^d  Sp  *^®  ^^  ^^^  ^  tinid.  ship,  and  the  action  was  against  the 
by  fault  of      tow.    In  the  following  case  the  collision  was  between  the 
tug  and  a  third  ship* 

(»)  See  also  per  Sir  R.  Collier  iu      4  P.  D.  204  ;  ntpra^  p.  o7i 
The  AfnerieanajidL  The  Syria,  L.  R.  (o)  See  The  SUters,  1  P.  D.  117^ 

6  P.O.  127,  132;  The  Mart/  Honnsdly      and  cases  cited  iupra^  p.  27. 
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A  tog  was  towing  a  ship  in  cliarge  of  a  compulsory 
pilot.  The  tug  struck  and  injured  a  third  ship.  It  was 
held  that,  assuming  the  collision  was  caused  entirely  by 
tiie  fault  of  the  pilot  of  the  tow  in  wrongly  directing  the 
tag's  course,  still  the  tug  was  liable  for  the  injury  to  the 
third  ship  (p).  It  was  further  held,  the  pilot  being  com- 
pnlsonly  in  charge  of  the  tow,  that  the  exemption  from 
liability  which  usually  accompanies  compulsory  pilotage 
did  not  protect  the  tug. 

It  remauis  to  mention  the  case  of  The  American  and  The  ^^  American 
Syria  (^),  which  was  not  a  case  of  ordinary  towage,  and  in 
which  different  principles  were  applicable.  The  Syria  and 
The  American  belonged  to  the  same  owners.  The  Syria 
was  disabled  in  a  foreign  port.  The  master  of  The 
American  took  her  in  tow  in  order  to  bring  her  to  England. 
On  the  passage  home,  by  the  fault  of  those  on  board  The 
Americany  a  collision  occurred  between  The  Amencan  and 
a  third  ship,  The  Aracan,  The  Syria  also  struck  and 
injured  The  Aracan.  It  was  held  that  The  Amencan  was 
liable  for  the  whole  of  the  damage,  and  that  The  Syria  was 
not  liable  at  all.  The  American  was  not  employed  by  the 
master  of  The  Syinay  but  took  her  in  tow  partly  for  the 
benefit  of  the  common  owners,  and  partly  to  obtain  salvage 
from  the  owners  of  cargo  on  board  The  Syria.  It  was  held 
that,  the  case  not  being  one  of  ordinary  towage.  The  Syria 
was  not  liable  for  the  fault  of  The  American,  But  it  seems 
to  have  been  assumed  by  the  Court  that,  if  the  case  had 
been  one  of  ordinary  towage.  The  Syria  would  have  been 
liable.  It  had  been  held  by  Sir  R.  Phillimore  in  the  Court 
below  that  The  American  and  The  Syria  were  in  law  one 
ship,  and  that  therefore  The  Syria  was  liable  in  Admiralty 
for  the  fault  of  The  American.  This  decision  was  reversed 
by  the  Privy  Council  upon  the  ground  above  stated,  that 

(p)  The  Mary,  5  P.  D.  14.    It      the  tu^  being  herself  in  fault, 
should  be  stated  that  the  decision  {q)  L.  R.  4  A.  &  E.  226  ;  on  app. 

upon  this  point  was  nnneoessary,      ib.  6  F.  C.  127. 
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the  general  rule  did  not  apply,  because  in  the  present  ease 
the  governing  power  was  with  the  towing  ship  and  not 
with  the  tow. 

The  principle  involved  in  the  last-mentioned  decision 
was  applied  in  the  recent  case  of  The  Quickstep  (r),  where 
a  Divisional  Court  of  the  Admiralty  Division  held  that  a 
barge  which  was  towed  into  collision  by  her  tug  was  free 
from  blame,  on  the  ground  that  the  governing  power  was 
solely  in  the  tug,  and  it  was  said  to  be  a  question  in  each 
case  whether  the  tug  or  the  tow  is  responsible  for  the 
navigation. 
liabiKty  afc         ^e  propose  now  to  consider  the  liability  at  law  of  the 
owners  and  of  Owners  of  the  tug  and  of  the  tow  respectively  for  a  ooUi- 
tow-ownere.     gj^^  between  the  tug  or  the  tow  and  a  third  ship.     First, 
betwe«tt  tow    ^^^^^re  the  collision  is  between  the  tow  and  a  third  ship  by 
and  third  ship  the  fault  of  those  On  board  the  tow.     In  this  case  there 
tow.  is  no  difficulty :  the  tow-owners  are  liable  for  the  damage 

caused  by  the  negligence  of  their  servants,  the  crew  of  the 
tow.     And  it  seems  equally  clear  that  the  tug-owners  are 
not  liable.     They  are  in  no  sense  masters  or  employers  of 
the  crew  of  the  tow ;  and  the  doctrine  that  tug  and  tow 
are  in  law  one  ship  can  have  no  application  in  such  a 
case. 
Between  tow       Secondly,  the  case  of  a  collision  between  the  tow  and  a 
^  fault  of  !^  third  ship  by  the  fault  of  those  on  board  the  tug.     It  is 
^ufiT-  possible  that  in  this  case  the  crew  of  the  tug,  though  the 

'  general  servants  of  the  owners  of  the  tug,  might  be  held 
'      to  be  also  the  servants  of  the  owners  of  the  tow,  so  as  to 
•  make  the  latter  liable  for  their  negligent  acts  in  the  course 
of  the  towage  {h).     There  has  been  no  decision  upon  the 
point,  and  there  are  considerable  difficulties  in  holding  the 


(r)  15  p.  D.  196.  thought  that  the  charterezB  as  well 

(i)  See  Bourke  v.  IThite  Mou  Col'  as  the   owners  might   be  liable : 

liety  Co,,  I  C.  P.  D.  656 ;  2  C.  P.  Johnton  ▼.  Lindtay,  23  Q.  B.  D. 

D.  205  ;  Lalyell  v.  Tyrer^  E.  B.  &  E.  608  ;  Jones  v.  Corporation  of  LivW' 

899,  where  it  socms  to  hare  been  pool^  14  Q.  B.  D.  890. 
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tow-owners  liable  in  such  a  case.    The  liability  of  the  tug- 
owners  seems  clear. 

Thirdly,  a  collision  between  the  tug  or  the  tow  and  a  Between  tug 
fliird  ship  by  the  fault  of  those  in  charge  of  the  tow  in  thirdsMp by 
wrongly  directing  the  course  of  the  tug.     Here  the  tug-  *^ult  of  tow 
ownen  would  be  liable  as  employers  of  the  actual  wrong.  ^^. 
doer,  the  helmsman  of  the  tug,  and  not  the  less  so  because 
their  servant  is  bound  by  the  towage  contract  to  obey 
those  on  board  the  tow  (t).    And  it  is  conceived  that  the 
tow-owners  would  also  be  liable ;   for  it  was  the  wrong 
order  given  by  their  servant  that  caused  the  collision.     If  Where  tow 
no  order  were  given  by  those  on  board  the  tow,  the  owners  fC^ug?^     ^ 
of  the  tug  would  be  liable,  since  it  is  the  duty  of  those  on 
board  the  tug  to  keep  both  tug  and  tow  clear  of  other  ships 
without  waiting  for  orders  from  the  tow  {u).    And  it  seems 
that  the  owners  of  the  tow  might  also  be  liable  in  this 
case.    Assuming  that  those  on  board  the  tug  are  not  the 
servants  or  agents  of  the  owners  of  the  ship  in  tow,  it 
would  perhaps  be  held  that  the  omission  to  direct  the  tug 
to  keep  clear  of  the  third  ship  is  negligence  making  the 
owner  of  the  tow  liable  for  the  damage  to  the  third 
ship(j'). 

A  strong  opinion  to  this  efiEect  was  expressed  by  Sir  J. 
Hannen  in  The  Niobe  (y).    The  ship  Niobe  was  being  towed 
from  Qreenock  to  Cardiff  by  the  tug  Filing  Sei^ent,    It 
was  a  sea  towage,  and  the  scope  of  tow  rope  was  100 
fathoms.    The  steamship  Valetta^  on  a  N.E.  by  E.  course,  •    .        *  . 
sighted  the  lights  of  The  Flying  Serpent  three  miles  off    '•:.  * 
on  her  port  bow.    The  Valetta  kept  her  course.    The  Flying    .  r" 
Serpenty  on  S.S.W.  course,  struck  The  Valetta  on  her  port 
bow  with  her  stem  and  starboard  bow.     There  was  a  bad 
look*out  on  The  Niobe,  and  in  consequence  her  helm  was 
not  ported  until  it  was  too  late  to  avoid  collision.    The 

((\  See  Fenton  y.  JHiblin  SUam  (2)  See  The  Energy,  L.  B.  3  A. 

^i^m  Co.,  8  A.  &  £.  835.  &  E.  48,  infra,  p.  202. 

(«)  The  Sinquaei,  5  P.  D.  241.  (jf)  13  P.  B.  66. 
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Court  was  advised  by  the  assessors,  and  held,  that  it  was 
the  duty  of  The  Niobe  to  have  ported  before  she  did,  and 
that  by  so  doing  she  would  either  have  girted  the  tug,  and 
so  forcibly  altered  her  course,  or  would  have  attracted  the 
tug's  attention,  warned  her  of  the  danger,  and  caused  her 
to  alter  her  helm.  The  fault  of  the  tug  was  not  contested, 
her  owners  admitting  liability.  Under  these  circumstances 
it  was  not  necessary  to  decide  the  question  of  law  as  to  the 
liability  of  the  tow-owner  for  the  negligence  of  those  on 
board  the  tug ;  but  Sir  J.  Hannen  expressed  the  opinion 
that  where  the  collision  would  not  have  occurred  if  those 
on  board  the  tow  had  not  been  negligent  in  directing  the 
course  of  the  tug,  the  tow-owners  would  be  liable  for  a  colli- 
sion between  the  tug  and  a  third  ship ;  and  further,  that  their 
liability  arises  not  from  the  existence  of  any  relationship 
of  master  and  servant  between  them  and  the  crew  of  the 
tug,  but  because  of  the  control  which  the  towage  contract 
gives  them  over  those  on  board  the  tug.  The  case  of 
Quannan  v.  Burnett  (s),  said  Sir  J.  Hannen,  was  not  an 
authority  against  the  liability  of  the  tow-owners  in  such  a 
case,  their  liability  being  similar  to  that  of  the  passenger 
in  a  jobbed  carriage,  who  takes  upon  himself  to  direct  the 
driver. 
Between  tug  In  a  collision  between  the  tug  and  a  third  ship,  caused 
by  fault  of  ^  partly  by  the  fault  of  those  on  board  the  tug,  and  partly 
tug  and  tow.    by  the  fault  of  those  on  board  the  tow,  the  tow-owner  is 

liable  (a). 
Sudden  move-      In  The  Niohe  (mpra)  it  was  proved  that  the  collision 
witting  ^*     would  not  have  happened  if  there  had  been  a  proper  look- 
collision.         Qut  Qj^  board  the  tow,  and  that  the  tow  could  have  con- 
trolled the  movements  of  the  tug.     But  if  the  movement 
of  the  tug  is  so  sudden  that  those  on  board  the  tow  could 
not  have  controlled  it,  the  tow-owner  (it  was  sfidd  by  Sir  J. 
Hannen  in  The  Niobe)  would  not  be  liable.     In  T/ie  Storm- 

(«)  6  M.  ftW.  499.  (a)  The  Niobe,  13  P.  D.  65. 
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eodi  (i),  where  the  tug  on  a  safe  course  suddenly  departed 
from  it  and  thereby  caused  a  collision  between  the  tow  and 
a  third  ship,  it  was  held  that  the  tug  was  liable  to  indem- 
nify flie  tow  for  damages  paid  by  the  latter  for  the  collision. 
The  dictum  of  Sir  J.  Hannen  as  to  the  non-liability  of 
tow-owner  for  sudden  manoeuvres  of  the  tug  is  not  easily 
zeoondled  with  the  doctrine  that  "  the  tug  is  the  servant 
of  the  tow,"  or  with  the  decision  in  The  Sinquam.  [c). 

The  doctrine  that  the  tug  is  the  servant  of  the  tow  is  LiabUltj 
inapplicable  where  not  only  the  motive  power,  but  also  ^^and  jg 
the  command,  is  with  the  tug.     Thus  where  the  towing  with  the  tug. 
ship  is  a  salvor,  and  the  command  of  both  ships  has  been 
expressly  or  impliedly  handed  over  to  those  in  charge  of 
her ;  or  where  she  has  picked  up  a  derelict,  or  is  towing  a 
fleet  of  dumb  barges,  it  would  seem  that  the  towing  ship 
and  her  owners  are  alone  liable  for  damage  done  by  herself 
or  her  tow ;  and  this  was  the  effect  of  the  decisions  in  The 
American  and  The  Si/tna,  and  in  The  Qidckstep^  mentioned 
ahove(rf). 

Where  a  ship  in  tow  is  in  charge  of  a  compidsory  pilot.  Compulsory 
there  is  doubt  whether  the  tug  and  her  owners  are  free  ^  tow.""^"^^ 
from  liability  for  a  collision  between  a  third  ship  and  the 
tug  or  her  tow  caused  entirely  by  the  fault  of  the  pilot. 
The  ship  in  tow  and  her  owners  are  clearly  free  from 
HabiHty  in  such  a  case  {e).  In  a  case  decided  under 
6  Greo.  IV-  c.  125,  Dr.  Lushington  said : — "  If  a  licensed 
pilot  is  on  board  (a  vessel  in  tow),  and  his  orders  are 
obeyed,  the  owners  are  absolved  from  responsibility  for 
damage  occasioned  by  such  vessel.  But  if  the  pilot  was 
to  be  deprived  of  his  authority,  and  the  (tug)  steamer  was 
not  bound  to  f oUow  his  directions,  and  a  collision  ensued, 
the  (tug)  steamer  would  be  the  agent  of  the  owners  of  the 
ressel  in  tow,  and  the  owners  of  that  vessel  would  no 

(*)  4  Asp.  M.  L.  C.  410.  {e)  The  Ocean  Wave,  L.  R.  3  P. 

[e)  oP.D.  241.  0.  205. 

(^  Supra,  p.  190. 
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longer  be  protected  by  the  Act  of  Parliament"  (/).  These 
obBervations  seem  applicable  at  the  present  day  as  regards 
the  liability  of  the  ship  in  tow  when  a  pilot  is  on  board 
and  in  charge  by  compulsion  of  law.  And  there  would 
seem  to  be  difficulty  in  holding  the  owners  of  a  tug  to  be 
liable  for  acts  of  her  crew  for  which  the  compulsory  pilot 
is  responsible,  and  which  are  negligent  only  so  far  as  they 
are  in  pursuance  of  his  orders.  In  The  Maiy^  however, 
it  was  considered  by  Sir  B.  Fhillimore  that  in  Admiralty 
the  tug  would  be  liable  in  such  a  case  (g) ;  but  the  point 
was  not  expressly  decided,  as  the  tug  was  in  &ct  guilty  of 
contributoiy  negligence.  It  was  held  by  Dr.  Lushing^n 
in  several  cases  that  the  tug  is  free  from  liability  in  such 
a  case  {h) ;  and  although  these  decisions  were  not  under 
the  existing  Pilotage  Act,  the  reasons  upon  which  they 
were  f  oimded  seem  to  be  equally  cogent  at  the  present  day 
as  regards  the  non-liability  of  the  tug-owners.  Where 
there  is  contributoiy  negligence  on  the  part  of  the  tug- 
owner  or  the  tow-owner,  compulsory  pilotage  will,  of 
course,  be  no  defence  (i). 
Can  tow-  The  question  whether  the  owner  of  a  tow  can  by  oon- 

^t  witii*°^"  tracting  with  the  tug-owner  that  he  shall  have  entire 
^"fw '  control  of  the  tow  discharge  himself  from  liability  to  a 
from  liability  third  ship  f or  a  collision  between  the  tow  and  the  thiid 
^[^^^  ship  has  not  been  decided.    Having  regard  to  the  deci- 

sions (k)  as  to  the  liability  in  Admiralty  of  chartered  and 
other  ships  out  of  their  owners'  possession,  it  is  possible 
that  the  tow  may  be  held  liable  in  Admiralty  in  sudi 
cases,  though,' as  it  seems,  her  owners  are  not  liable  at  law. 


(/)   The  Duhe  of  Sussex,  1  W.  (•)  AainThe  BOffic,  2  P.  D.  67, 

Rod.  270, 273.  where    the    tug   had   InRofflcient 

{ff)  6  P.  D.  14.  power. 

(h)  The  Dukt  of  Sussex,   1  W.  (k)  The  Lemingtm,  The  Druid,  The 

Bob.   270,   273 ;    The  Christina,  3  Tasnumia,  supra,  pp.  89—93.    See 

W.  Bob.  27  ;   and  see  The  Ocean  farther  on  this  aabjeet  a  pamphlet 

JTave,   L.  B.  3  P.  C.   205;    The  entitled  *<  Maritime  lien,"  by  the 

Oipsey  King,  5  Not.  of  Gas.  282,  Hon.  J.  Mansfield,  London,  Steyens 

288.  &  Sons,  1889. 
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The  practice  of  tug-ownera,  however,  is  not  to  enlarge,  but 
to  minimise  their  responsibilities,  and  they  frequently  pro- 
tect themselyes  by  a  special  contract  against  the  liabilities 
^ch  the  ordinary  towage  contract  throws  upon  them. 
The  terms  of  the  towage  contract  in  the  case  of  The  Tas^ 
numia  are,  it  is  believed,  those  upon  which  much  towage 
is  done ;  and  under  such  a  contract  the  tug-owner  stipu- 
lates  that  he  shall  not  be  liable  for  damage  to  the  tow 
eren  by  his  own  servant's  negligence,  and  also  for  an 
indemnity  against  damage  done  by  the  tow. 

The  responsibility  for  the  employment  of  a  tug,  in  Besponsibilitj 
ordinary  oases,  rests  with  the  master,  whether  the  ship  is  in  i^To?  tug. 
charge  of  a  pilot  or  not.  But  if  the  employment  of  a  tug 
is  necessary  for  the  safety  of  the  ship,  it  is  at  least  doubt- 
ful whether  the  master  would  be  justified  in  refusing  to 
empby  a  tug  upon  the  pilot's  advising  him  to  do  so  (J). 
If  a  vessel  in  tow  is  under  way  when  she  ought  not  to  be 
moving,  as  in  a  dense  fog  or  in  a  crowded  dock  at  night- 
time, the  presence  on  board  of  a  compulsory  pilot  would 
not  exempt  the  owners  from  liability  for  damage  done  by 
her(m). 

The  decisions  of  the  Courts  of  the  United  States  of  American  law 
America  as  to  the  duties  and  liabilities  of  a  tug  and  her  ^^,  ^  ^ 
tow  are  very  numerous.  They  are  not  altogether  con- 
sistent with  the  English  cases  upon  the  subject.  The 
different  character  of  much  of  the  towage  service  in 
American  waters,  where  large  fleets  of  barges  are  con- 
stantly being  navigated  in  charge  of  a  single  tug,  probably 
aooonnts  for  the  somewhat  different  view  of  the  law  taken 
hy  the  American  Courts.  The  law  as  to  the  liability  of 
tow  and  tug  has  been  thus  stated  by  the  Supreme  Court : 
''Cases  arise,  undoubtedly,  where  both  the  tow  and  tug 
are  jointly  liable  for  the  consequences  of  a  collision ;  as 

(2)  The  Julia,  Lnah.   224.     Of.      to    emploj    tug) ;    I%e  Arran,  9 
The  Agamemnon,  1  Quebeo  L.  B.      Qaebeo  L.  B.  278  (cable  parting). 
333  (duty  of  ahip  at  anchor  driving  (m)  See  The  Bontesia^  Swab.  94. 
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American  where  those  in  charge  of  the  respective  vessels  jointly  par- 
ticipate  in  their  control  and  management,  and  the  master 
and  crew  of  both  vessels  are  either  deficient  in  skill,  omit 
to  take  due  care,  or  are  guilty  of  negligence  in  their  navi- 
gation. Other  cases  may  weU  be  imagined  where  the  tow 
alone  would  be  responsible ;  as  where  the  tug  is  employed 
by  the  master  or  owners  of  the  tow  as  the  mere  motive 
power  to  propel  their  vessel  from  one  point  to  another,  and 
both  vessels  are  exclusively  under  the  control  and  direction 

and  management  of  the  master  and  crew  of  the  tow 

But  whenever  the  tug  under  the  charge  of  her  own  master 
and  crew,  and  in  the  usual  and  ordinary  course  of  such  an 
employment,  undertakes  to  transport  another  vessel  which, 
for  the  time  being,  has  neither  her  master  or  crew  on 
board,  from  one  point  to  another  over  waters  where  such 
accessory  power  is  necessarily  or  usually  employed,  she 
must  be  held  responsible  for  the  proper  navigation  of  both 

vessels Assuming  that  the  tug  is  a  suitable  vessel, 

properly  manned  and  equipped  for  the  undertaking,  so 
that  no  degree  of  negligence  can  attach  to  the  owners  of 
the  tow  on  the  ground  that  the  motive  power  employed  by 
them  was  in  an  imseaworthy  condition,  the  tow,  under  the 
circumstances  supposed,  is  no  more  responsible  for  the 
collision  than  so  much  freight  («).  And  it  is  not  perceived 
that  it  can  make  any  difference  in  that  behalf  that  a  part 
or  even  the  whole  officers  and  crew  of  the  tow  are  on 
board,  provided  it  clearly  appears  that  the  tug  was  a  sea- 
worthy vessel  properly  manned  and  equipped  for  the 
enterprise"  (o). 

In  accordance  vdth  the  principles  here  laid  down,  in 
some  cases  both   tug  and  .tow  (jo),  in   others  the  tug 


(«)  So  in  The  Alabama  and  The  (o)  Sturgea  v.  Boyer^   24    How. 

Gamecock  J  2  Otto,  695,  it  was  said  110. 

hy  the  Supreme  Court  that  a  ship  ( p)  The  Coleman  and  The  Fotter^ 

in  tow  bears  the  same  relation  to  Brown,  Adm.  456  ;  TheMayhey^Siii 

the  collision  as  cargo    on    board  The  Cooper,  14  WalL  204. 
either  of  the  ships. 
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alone  (9),  or  the  tow  alone  (r),  have  in  America  been  held 
liaUe  for  damage  done  to  other  ships  by  tug  or  tow. 
Where  both  the  tog  and  her  tow  have  been  sued  and  held 
liable  in  Admiralty,  the  decree  has  gone  against  each  of 
them  for  half  the  damages,  with  power  for  the  plaintiff  to 
baye  recourse  against  either  of  them  for  the  balance,  in 
case  of  failure  of  the  other  to  pay  her  full  moiety  of  the 
damages  (9).  The  English  Court  has  recently  refused  to 
adopt  this  practice  (««) , 

It  has  been  held  in  America  that  a  tug  with  a  fleet  of 
barges  or  canal  boats  in  tow,  though  she  is  not,  like  a 
common  carrier,  liable  as  insurer  of  the  cargo  on  board  her 
tow  {t)y  is  generally  liable  for  damage  to  the  craft  in  tow 
or  the  cargo  on  board  them,  and  also  for  damage  to  third 
ships  by  the  tow  (w). 

As  stated  above  (r ),  it  is  an  implied  term  in  the  ordinary  The  contract 
contract  of  towage  that  the  tug  shall  implicitly  obey  the  ?^  ^raS  and 
orders  of  the  ship  in  tow  (x).     If  no  orders  are  given  by  performance, 
the  latter,  it  is  the  duty  of  the  tug  to  take  such  a  course  as 
will  cany  herself  and  her  tow  clear  of  collision  and  other 
dangers  {t/) ;  but  it  seems  to  have  been  held  in  the  Privy 


iq)  Smith  v.  Th^  Creole  and  The 
Sam/Mm,  2  WaU.  C.  C.  Rep.  485. 
Cf.  The  WiUiam,  4  Quebec  L.  B. 
306. 

(r)  l%e  Camhridge^  The  JJnderhill, 
•ad  The  Chase,  4  Bened.  366  ; 
Cutking  v.  The  Otcnere  of  The  John 
Tram,  21  How.  184  ;  The  Clarita, 
and  The  Clara,  23  WalL  1  ;  and 
The  Galatea,  2  Otto,  439.  In  The 
M,  B,  Forbes,  1  Sprague,  328,  and 
The  Rescue,  2  Sprague,  16,  the  tug 
▼as  held  liable  for  collision  be- 
tween a  tow,  lashed  alongside,  and 
a  thjid  ship. 

(i)  The  Virginia  Ehrman  and 
TheAgnese,  7  Otto,  309  ;  The  City 
9f  Hartford  and  The  Unit,  7  Otto, 
323;  The  Atlas,  3  Otto,  302;  The 
Jumata,  ^id.  337  ;  The  Sterling  and 
The  Squator,  16  Otto,  647. 

in)  The  Avon  and  The  Thomas 
M/f,  (1891)  P.  7. 


(0  The  Stranger,  Brown,  Ad.  281 ; 
The  Margaret,  4  Otto,  494. 

(m)  See  1  Parsons  on  Shipping, 
ed.  1869,  536;  The  Quickstep,  9 
Wall.  665.  As  to  the  duty  of  the 
tug  with  regard  to  the  making  up 
and  navigation  of  the  tow,  see 
infra,  p.  200.  As  to  the  law  in 
France  with  regard  to  the  respec- 
tive liabilities  of  tug  and  tow,  see 
Caumont,  Abordage  Nautique,  ^\ 
216  seq, 

{v)  Page  186. 

\x)  The  Christina,  3W.  Rob.  27; 
6  Moo.  P.  C.  C.  371 ;  Smith  v. 
St,  Lawrence  Tow  Boat  Co,,  L.  B. 
5  P.  C.  308  ;  The  Julia,  Lush.  224  ; 
Spaight  V.  Tedcastle,  infra;  The 
Isea,  12  P.  D.  34 ;  The  Niobe,  13 
P.  D.  66. 

{i/)  Spaight  y.  Tedcastle,  6  App. 
Gas.  217  ;  The  Singuasi,  6  P.  t>, 
241 ;  The  Civilta  and  The  Itestless, 
13  Otto,  699. 
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Danger  of 
doable  com- 
mand and 
divided  re- 
sponsibility. 


Duty  of  tug 
in  crowded 
waters. 


Duty  of  tug 
to  warn  tow 
of  danger. 


Council  (s)  that  it  was  not  a  breach  of  duty  for  the  tog 
to  pursue  a  course  which,  though  imprudent,  the  pilot  of 
the  tow  acquiesced  in. 

The  reason  for  the  rule  that,  under  ordinary  oiroum- 
stcmces,  the  tug  must  obey  the  orders  of  the  ship  in  tow  is, 
that  there  may  be  no  divided  responsibility  or  double  com- 
mand. It  is  considered  necessary  for  the  safety  of  both 
that  they  should  be  under  the  supreme  command  of  one 
person.  "  I  am  well  aware,"  said  Dr.  Lushington,  "  that 
mischief  may  in  some  instances  arise  from  pilots  (in  charge 
of  the  tow)  having  entire  control  over  steam  tugs,  and 
giving  directions  contrary  to  the  judgment  and  experience 
of  the  masters  of  steam  tugs,  conversant  as  they  are  with 
every  part  of  the  waters  in  which  they  are  employed.  At 
the  same  time,  I  feel  still  greater  difficulties  would  be 
occasioned  by  two  conflicting  and  independent  authorities 
being  exercised  in  the  navigation  of  one  and  the  same 
vessel"  (a). 

In  crowded  waters,  with  ships  passing  and  repassing  in 
aU  directions,  it  is  obvious  that  frequent  and  sudden 
alterations  in  the  course  of  the  tug  must  be  made  to  clear 
passing  craft.  Under  such  circumstances  it  is  the  duty  of 
the  tug  to  keep  herself  and  her  tow  clear  of  other  vessels 
without  waiting  for  orders  from  her  tow  (4). 

Although  it  is  the  duty  of  the  tug  to  obey  the  orders 
from  the  ship  in  tow,  her  duty  does  not  end  here.  It  has 
been  already  stated  that,  in  the  absence  of  orders  from  the 
tow,  she  is  bound  to  show  proper  care  and  skill  in  the 
course  she  takes  and  in  the  performance  of  the  towage 


(z)  Smith  y.  St»  Lawrence  Ihto 
Boat  Co, J  L.  R.  5  P.  C.  308 ;  see 
per  Lord  Blaokbum,  Spaigkt  y. 
Tedcaetle,  6  App.  Gas.  217,  222.  In 
America  considerable  responsibility 
is  thrown  on  the  tug.  Thus  it  has 
been  held  that  it  is  the  duty  of  the 
tug  to  be  acquainted  with  the 
waters  she  navigates,  and  to  keep 
her  tow  clear  of  local  dang^ern: 
The  Lady  File,  21  WaU.  1 ;    The 


TTtfft^  U  Wall.  406  ;  TheMargar^^ 
4  Otto,  494. 

(a)  The  Christina,  3  W.  Rob.  27, 
33 ;  in  The  Duke  ofSueteXy  1 W.  Rob. 
270,  the  decision  was  to  the  same 
effect,  and  upon  similar  grounds. 

(h)  See  The  Sinquasi,  6  P.  D.  241, 
supra,  p.  187;  The  Itea,  12  P.  B. 
34 ;  lie  India,  Ad.  Diy.  7th  Beo. 
1886. 
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service.  And  if  tlie  orders  she  gets  from  the  ship  in  tow 
are  manifestly  wrong,  it  is  her  duty,  even  if  the  orders  are 
given  by  a  pilot  in  charge  of  the  tow,  to  warn  the  tow  of 
her  danger.  **  The  yessel  and  the  lives  of  the  crew  are 
not  to  be  risked  because  there  is  a  law  which  imposes  the 

ordinary  responsibility  upon  one  individual It 

is  not  for  the  steamer  (the  tug),  knowing  the  danger,  to 
maintain,  as  it  were,  a  sulky  silence,  and  make  herself,  as 
it  were,  instrumental  in  the  destruction  of  life  and  pro- 
perty" (c).  But  except  in  case  of  manifest  incapacity  or 
error  on  the  part  of  the  pilot,  it  woidd  seem  that  it  is  not 
the  duty  of  the  tug  to  exercise  a  discretion  as  to  carrying 
out  the  pilot's  orders ;  nor  would  she  be  justified  in  dis- 
obeying them,  although  there  may  be  risk  of  collision  in 
carrying  them  out. 

If,  during  the  performance  of  a  towage  contract,  the  Tow  da- 
ship  in  tow  is  injured  by  coUision,  and  has  to  stop  and  ^towage^*^* 
repair  her  damage,  and  the  tug  stands  by  whilst  the  contract. 
repairs  are  being  executed,  and  then  completes  the  towage, 
the  tug  cannot  recover  in  cm  action  upon  the  towage  con- 
tract additional  remuneration  for  delay  beyond  the  sum 
agreed  to  be  paid  for  towage  (d). 

Where  the  tug,  in  performance  of  a  towage  or  salvage 
service,  negligently  damages  her  tow  by  collision,  or  in 
any  other  way,  she  forfeits  her  right  to  towage  or  salvage 
lemuneration(e). 

The  following  points  have  been  decided  with  reference  Mutoal  duties 
to  the  mutual  duties  under  the  towage  contract  of  tug  and  ^w^mid^the 
tow.    The  tug  must  be  sufficient  as  regards  seaworthiness,  towage  oon- 
equipment  and  power  to  perform  the  service  she  under-  Duties  of  the 


tug. 


(c)  The  Duke   of  Maneheeter,    4  {d)  The  Hjetntnelt,  4  Asp.  ]\£ar. 

Not.  of  Cas.  676,  682  ;  6  Not.  of  Law  Cas.  274 ;  6  P.  D.  227. 

Cu.470.  The  tug  was,  in  this  case,  (e)  The  Christina,  3  W.  Bob.  27, 

perfonmng  a  ealvage  service.    As  as  to  the  towage  contract  not  being 

to  the  duty  of  the  tow  to  warn  the  performed :  The  Duke  of  Manchester, 

tug  of  danger,  see  TheJftobe,  supra,  ubi  supra,  as  to  salvage.    But  see 

p.  192.  The  Sweephiakes,  Brown,  Ad.  609, 

"Vk  here  a  set-off  was  allowed. 
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Duties  of  the 
tow. 


takes  (/),  and  there  is  an  implied  warranty  by  her  owner 
that  she  is  so  (^).  If  she  supplies  the  tow-rope,  she  is 
responsible  for  its  sufficiency  (A).  She  must  show  ordinary 
skill,  care,  and  diligence  in  performing  the  towage  service  (t). 
She  must  generally  obey  the  orders  of  the  tow  as  regards 
course,  speed,  alterations  of  the  helm,  stopping  and  going 
ahead  (A),  and  also  orders  with  reference  to  the  tow-rope, 
its  scope,  making  it  fast  and  casting  it  off  (/).  It  is  her 
duty  to  keep  a  vigilant  look-out,  both  on  her  own  account 
and  on  account  of  her  tow,  since  the  latter  cannot  always 
see  ahead  (m).  If  she  is  compelled  to  cast  off  her  tow,  to 
save  herself  from  collision,  or  for  any  other  reason,  it  is  her 
duty  to  pick  up  her  tow  again  as  quickly  as  possible  (n). 

In  America  it  has  been  held,  in  the  case  of  a  tug  with  a 
number  of  barges  and  river  craft  in  tow,  that  it  is  the  duty 
of  the  tug  to  arrange  and  make  up  her  tow ;  to  see  that 
the  tow  lines  are  sufficient  and  properly  made  fast ;  and 
generally  to  superintend  and  navigate  the  tow,  so  that 
other  ships  are  not  injured  by  it,  and  so  that  the  barges 
do  not  injure  each  other  (o). 

The  duty  of  the  ship  in  tow  is  to  direct  the  course,  and 
generally  to  give  orders  as  to  the  conduct  and  navigation 
of  the  two  ships  (p) ;  to  keep  a  good  look-out,  and,  in  case 
of  danger,  to  attract  the  attention  of  the  tug  by  hailing  or 
in  some  other  manner,  so  as  to  warn  her  of  the  danger  {q) ; 


(/)  The  United  Service,  8  P.  D. 
56 ;  9  P.  D.  3 ;  2%*  Minnehaha, 
Loiah.  346. 

(^)  The  Undaunted,  11  P.  D.  46. 

{h)  TheSobertDixany^V.!).  121: 
6  P.  D.  64 ;  The  Echo,  7  Bened. 
70  ;  The  A.  H.  Wetmore  and  The 
EpsiUmy  6  Bened.  147  (American). 

(i)  The  Julia,  Lush.  224  ;  Britith 
Columbia  Towage  and  Transport  Co. 
V.  Sewell,  9  Duval's  Rep.  (Canada) 
627. 

{k)  See  cases  oited  above,  pp.  186, 
197  eeg, 

(0  The  Energy,  L.  B.  3  A.  &  E. 
48  ;  The  Julia,  Lush.  224. 


(m)  The  Jane  Bacon,  27  W.  R.  35. 

(n)  The  Anapolit  and  The  Golden 
Light,  Lush.  366. 

(o)  The  Quickstep,  9  WaU.  666 ; 
The  Stranger,  Brown,  Ad.  281 ;  The 
Cayuga,  16  Wall.  177  ;  The  Eraneis 
King,  7  Bened.  11 ;  The  Syracuse, 
12  WaU,  167. 

{p)  See  the  cases  cited,  supra, 
pp.  186,  197  seq, 

{q)  The  ^'iobe,  13  P.  D.  66.  It 
was  here  held  that  this  was  a  duty 
of  the  tow  as  regards  a  third  ship 
with  which  she  was  in  collision: 
supra,  p.  192. 
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to  follow  in  the  wake  of  the  tilg  as  nearly  as  possible  (r) ; 
to  have  proper  lights  exhibited  {s) ;  in  frequented  waters  to 
bye  the  tow-rope  so  made  fast  that  it  can  be  readily  oast 
off  {f} ;  and  to  give  the  order  to  slip  when  necessary  (w). 

In  The  Jane  Bacon  {x)y  a  ship  in  tow  was  held  liable  for 
the  capsizing  of  a  smack  by  the  tow-rope,  which  caught 
ber  mast.  The  tug  altered  her  helm  and  passed  on  one 
fiide  of  the  smack  ;  the  tow,  instead  of  following  in  the 
tug's  wake,  altered  her  helm  in  the  opposite  direction  and 
endeavoured  to  pass  on  the  other  side  of  the  smack.  The 
tow-rope,  being  thus  spread,  caught  the  smack's  mast  and 
capsized  her. 

The  mutual  rights  and  liabilities  of  the  tug  and  tow  in  Mutual  rights 
case  of  a  collision  between  themselves,  and  in  case  of  a  ^tu^and  ^ 
ooUision  between  either  of  them  and  a  third  ship,  have  tow  mease 
been  the  subject  of  decisions,  and  appear  to  be  as  follows : —  (i)  between 

As  between  the  tug  and  her  tow,  the  latter  would  be  /^rbe^lr^ 
solely  liable  for  a  collision  caused  to  the  tug  entirely  by  the  one  of  them 
improper  orders  of  those  on  board  the  tow,  whether  the  ^p* 
collision  were  with  the  tow,  or  with  a  third  ship.     Thusj 
where  a  ship,  having  engaged  a  tug  ofiE  Dungeness  to  take 
her  to  Gravesend,  ordered  her  to  take  the  tow-line  on  board 
at  a  time  when  the  state  of  the  weather  made  it  imnecessary 
and  dangerous  for  her  to  do  so,  it  was  held  that  the  ship  in 
tow  was  liable  for  a  collision  between  herself  and  the  tug 
which  occurred  whilst  the  line  was  being  passed  from  the 
one  ship  to  the  other  (j/). 

In  the  case  of  an  ordinary  towage,  if  no  orders  are 
given  by  the  tow  as  to  avoiding  a  third  ship,  and  a 
collision  occurs  between  the  tow  and  the  third  ship,  it 
has  been  held  that  the  tow,  being  in  fault  for  giving  no 

(r)  The  Jane  Bacon,  27  W.  R.  («)  27te  Energy^  L.  B.  3  A.  &  E. 

35 ;  The  Stranger,  Brown,  Ad.  281 ;  48. 

The  Maria  Martin,  12  WaU.  31.  (x)  27  W.  R.  35. 

(<)  The  Mary  HouneeU,  4  P.  D.  {jf)  The  Julia,  Lush.  224 ;   and 

2M.  see  The  Robert  Dixon,  4  P.  D.  121 ; 

(0  The  Jane  Bacott,  27  "W.  R.  35.  5  P.  D.  54 ;  and  itf/ra,  p.  204. 
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orders,  cannot  recover  against  the  ttig,  either  for  injury 
which  she  herself  received  in  the  collision,  or  for  damages 
which  she  was  compelled  to  pay  to  the  third  ship.  And 
this  appears  to  be  so,  although  the  tug  could  with  ordinary 
The  Energy,  care  have  avoided  the  collision.  A  barque  in  charge  of  a 
compulsory  pilot  was  being  towed  up  the  Thames.  She 
fell  in  with  a  brig  working  up  the  river  against  a  head 
wind.  The  pilot  gave  no  orders  to  the  tug,  and  the  tog 
improperly  attempted  to  cross  the  bows  of  the  brig.  The 
barque  cast  off  her  tow-line  and  attempted  to  go  tinder 
the  brig's  stem,  but  failed  to  dear  her.  The  collifiion 
might  have  been  avoided  if  the  tug  had  oast  off  the  tow- 
line.  The  pilot  gave  no  orders  throughout.  The  barque 
was  sued  by  the  brig,  and  damages  were  recovered  against 
her.  In  an  action  brought  by  the  barque  against  the  tug, 
it  was  held  that  she  could  not  recover  these  damages,  being 
herself  partly  in  fault  for  the  collision  (s). 

This  case  has  been  the  subject  of  some  discussion.     It 

appears  to  have  been  assumed  that  the  negligence  of  the 

pilot  was  contributory  negligence   on   the  part   of  the 

plaintiffs,  or  for  which  they   were   responsible,  so  as  to 

prevent  them  from  recovering  for  a  loss  caused  partly  by 

the  fault  of  the  tug.    That  this  would  be  so  where  the 

pilotage  is  not  oompulsoiy  is  clear ;  but  there  is  considerable 

doubt  whether  the  case  is  the  same  when  the  pilot  is  in 

charge  by  compulsion  of  law,  and  is  not  the  servant  or 

Whether         agent  of  the  shipowner.     This   question  was  discussed, 

iS^T*^     though  not    decided,    in  a  case   before   the  House   of 

contributory    Lords.     The  question  was  as  to  the  liability  of  the  tug  for 

paffc  d^oom^  damage  to  the  tow  caused  by  her  getting  ashore  owing  to 

P'^^^^*    the  tug's  negligence,  there  being  also  negligence  on  the 

tow.  part  of  the  compulsory  pilot  of  the  tow.    It  was  held  (in 

{z)  The  Energijy  L.  B.  8  A.  &  E.  V.  D.   64.    As  to  County  Court 

48 ;  and  see  Smith  v.  St.  Lawrence  jurisdiotion  for  breach  of  towage 

Tow  Boat  Co.,  L.  B.  5  P.  0.  308  :  contract,  see  The  Isca,  12 P.  D.  Zis 
The  Mobert  Dixon^  4  P.  D.  121 ;  b 
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Ifelana)  thai  the  tow  oould  not,  in  suoh  a  case,  reoover 
against  the  tug.  The  view  taken  of  the  facts  by  the  House 
of  Lords  rendered  the  decision  of  this  question  unnecessary ; 
but  Lonls  Selbome  and  Blackburn  intimated  their  opinion 
that  under  such  circuinstances  the  owners  of  the  tow  would 
not  be  prevented  by  the  negligence  of  the  pilot  from  re- 
coTering  against  the  tug  {a). 

A  further  question  arises  in  such  a  case,  whether  the  rule 
of  equal  division  of  the  loss  applies  as  between  the  tug  and 
her  tow.  Where  a  tug,  A.,  was  in  fault  for  a  collision 
between  her  tow,  B.,  and  a  third  ship,  C,  and  C.  was  also 
in  &ult  for  having  an  improper  light,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  the  rule  of  equal 
division  of  loss  applied  as  between  0.  and  A.  (Jb),  In  The 
Energy  this  question  does  not  appear  to  have  been  discussed ; 
it  seems  to  have  been  assumed  that  the  plaintiffs,  the  owners 
of  the  tow,  were  entitled  either  to  full  damages  or  to 
nothing. 

A  ourious  ca^e  {c)  arose  reoentiy  in  Quebec.    A  tug  in  Tow  in  ool- 
a  gale  being  over-run  by  her  tow,  cast  her  off.    The  tow  ^^  q^^  qq 
afterwards  came  into  collision  with  a  light-ship,  for  which,  ^7  ^^«- 
in  an  action  by  the  owners  of  the  latter,  she  was  held  in 
lanlt.    She  subsequentiy  sued  the  tug,  alleging  that  the 
collision  was  caused  by  the  effect  of  the  tow  ropes,  after 
being  cast  off,  upon  her  steering.    It  was  held  by  the  Yice- 
Admiralty  Court  that  the  tug  was  justified  in  casting  off 
her  tow  under  the  circumstances ;  it  being  also  found  as  a 
iad  that  the  tow  was  guilty  of  negligence,  and  that  her 
steering  was  not  affected  by  the  tow-rope. 

Where  the  towage  contract  is  not  upon  the  ordinary  Tn^nnder- 
terms,  and  the  tug  undertakes  a  larger  responsibility  as  to  dntief  °^ 

(a)  Bpaight  y.  Tedeatiley  6  App.  Transport  Co,  y.  Sewell^  9  Dayal'i 

Cas.  217.    The  same  question  was  Bep.  (Canada)  527. 

considered  in  another  (Irish)  case :  [b)  TIhe  James  Gray  and  The  John 

Dudman  y.  Dublin  Fort  and  Docks  Fraser^  21  How.  184. 

Board,  Ir.  Bep.  7  C.  L.  618.    See  (e)  The  Loyal  y.  The  ChaUengeTf 

abo  British  Columbia  Towing  and  14  Quebec  L.  B«  136« 
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Tag  injured 
by  negligence 
of  another  tug 
towing  same 
ship. 


Reooverjrby 
tug  against 
tow. 


Limitation  of 

tog-owner's 

liability. 


the  conduct  of  the  tow  than  is  uflual,  it  may  be  her  duiy  to 
act  without  orders  from  the  tow  (d). 

The  facts  of  The  Tasmania  (e)  have  been  already  stated. 
The  collision  there  was  between  the  tug  and  her  tow,  and 
was  caused  by  the  fault  of  the  master  of  the  tug,  who  was 
the  servant  of  the  charterer  and  not  of  the  owner  of  the  tug. 
It  was  held  that  the  tug  was  not  liable  in  rem  because  the 
tug-master,  the  wrong-doer,  was  not  the  servant  of  the 
owners  of  the  tug,  and  because  the  charterers  and  the  tug 
were  by  the  terms  of  the  towage  contract  protected  from 
liability  for  negligence  of  the  tug-master. 

In  an  unreported  case  a  tug,  A.,  towing  a  vessel,  B., 
was  struck  and  injured  by  the  tow-rope  of  another  tug,  C, 
which  was  ahead  of  A.,  and  also  towing  B.  It  was  held 
that  the  damage  was  caused  by  the  fault  of  C.  in  having 
too  long  a  scope  of  tow-line  out,  and  also  by  the  fault  of 
A.  in  not  keeping  dear  of  the  tow-line  (/).  The  rule  of 
division  of  loss  appears  to  have  been  applied. 

For  injury  the  tug  receives  herself,  or  for  damages 
which  she  is  compelled  to  pay  in  respect  of  a  collision 
between  herself  and  a  third  ship,  she  cannot  recover 
against  the  tow,  xmless  the  collision  was  caused  by  im- 
proper  orders,  or  otherwise  by  the  negligence  of  the  tow. 
Where  she  could  herself  have  avoided  the  collision,  had 
she  exercised  ordinary  care,  she  clearly  could  not  recover 
against  the  tow  merely  on  the  ground  that  the  latter  gave 
no  orders  (^).  For  we  have  seen  that  under  certain  cir- 
cumstances it  is  her  duty  to  keep  clear  of  other  ships  with- 
out waiting  for  orders  from  the  tow. 

The  liability  of  the  owner  of  the  tug  for  damage  done  to 
the  tow  by  improper  navigation  of  the  tug  in  the  perform- 
ance of  the  towage  contract,  is  limited  by  the  statute  in  this 
as  in  other  cases  of  collision  (h). 


(d)  See  The  Isea,  12  P.  D.  34. 
{e)  13  P.  D.  110,  supra,  p.  92. 
(/)  The  JJigby  Grand,  Ad*  Ct. 
30th  April,  1884. 


!si 


i)  See  The  Sinquasi,  6  P.  D.  241. 
{h)   Wahlberg  v.  Young,  24  W.  R* 
847 ;  46  L.  J.  C.  P.  783. 
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The  owners  of  a  ship  that  takes  another  in  tow  are  not  Ownen  of  a 
the  less  liable  for  a  collision  between  the  two  ships,  caused  Jhe^wlved^"*^ 
Ij  the  negligence  of  the  towing-ship,  because  she  is  engaged  ^^V  ^  }^^^*^^ 
&s  a  salTor  or  quasi-salvor.     The  steamship  Thetis  fell  in  between 
with  The  Sardis  in  a  disabled  state.     The  master  of  The  ^l^^l 
Thetis  agreed  to  tow  the  latter  to  port.     He  had  received 
no  inBtnictions  from  his  owner  as  to  offering  towage  or 
Sfdyage  service  to  other  ships,  but  the  policy  of  insurance 
effected  upon  T/te  Tlietisy  and  her  bills  of  lading,  contained 
promions  as  to  her  performing  such  services.     In  attempt- 
ing to  take  The  Sardis  in  tow  The  Thetis  negligently  ran 
into  and  sank  her.     It  was  held  that  the  master  of  The 
Thetis  was  acting  within  the  scope  of  his  employment  in 
undertaking  to  tow  The  Sardis,  and  her  owners  were  held 
liable  for  the  collision  («). 

In  one  case  it  was  contended  that,  the  tug  being  the  Doctrine  of 
servant  of  the  tow,  the  doctrine  of  common  employment  (k)  pioyment  does 
applied,  as  between  the  tug  and  the  servants  of  the  owners  ?°J  ^IPV^J  ^ 

rr        y  o  ^         between  tug 

of  the  tow,  so  as  to  prevent  the  owners  of  the  tug  recovering  and  servants 
against  the  tow  and  her  owners  damages  for  a  collision  t^wT^^" 
between  tug  and  tow  caused  by  the  fault  of  the  tow.    This 
argnment  did  not  succeed  (/). 

For  a  collision  caused  by  the  fault  of  the  tug  in  taking  Improper 
an  improper  number  of  vessels  in  tow  either  between  the  j^^  ^  ^^^ 
vessels  in  tow,  or  between  one  of  them  and  a  stranger,  the 
owners  of  the  tug  would  prima  facie  be  liable  to  the  owners 
of  the  tow  upon  the  towage  contract  (m) .  It  is  not  unusual 
for  tag-owners  to  relieve  themselves  from  this  liability  by 
expressly  contracting  that  they  shall  not  be  answerable  for 
the  negligence  of  their  servants  on  board  the  tug  (n). 

The  mere  fact  that  one  of  the  vessels  in  tow  strikes  and 
damages  another  vessel  in  tow,  raises  no  presumption  of 
negh'gence  on  her  part.     It  was  so  held  where  the  leading 

(i)  The  Thetis,  L.  B.  2  A.  &  E.  {I)  The  Julia,  Lnsh.  224. 

365.  (m)  See  The  United  Service,  8  P. 

(*)  Priestly  v.  Fowler,  3  M.   &  D.  66 ;  9  P.  D.  3. 
W.  1.  (»)  The  Ufiited Service,  ubisttpra. 
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rests  where 
more  than  one 
vessel  is  in 
tow. 


Admiralty 
jurisdiction 
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vessel  in  tow  took  the  ground,  and  the  following  vessel  ran 
into  her  (o). 

Where  two  or  more  ships  are  in  tow  of  the  same  tog, 
and  no  agreement  has  been  come  to  between  them  and  the 
tug  as  to  which  ship  is  to  have  the  oommand,  it  has  not 
been  decided  with  whom  the  oommand  rests  {p).  But  it 
has  been  held  in  such  a  case  that  one  of  the  ships  in  tow 
oould  not  recover  against  the  tug  for  damage  caused  by 
being  under  way  in  a  thick  fog  when  they  ought  all  to 
have  brought  up.  It  was  assumed  by  the  Court  that  it 
was  the  duty  of  the  ship  in  tow  to  give  the  order  to  bring 
up  (q).  Where  two  vessels  were  in  tow  of  the  same  tug, 
without  objection  on  the  part  of  that  one  of  them  which 
was  nearest  the  tug,  and  this  vessel  took  the  ground  and 
was  run  into  by  the  other  astern,  it  was  held  that  she  could 
not  recover  against  the  vessel  that  ran  into  her  (r). 

In  a  Canadian  case  (s)  a  sailing  ship  in  tow  with  her  saiL 
set,  was  held  in  fault  for  a  collision  with  an  overtaking 
and  passing  steamship,  against  which  she  was  driven  by 
another  ship  in  tow  of  the  same  tug  striking  her  on  her 
quarter. 

The  tug  can  be  sued  in  rem  for  damage  to  the  ship  in  tow 
received  in  a  collision  caused  by  negligent  towage,  whetiier 
such  damage  is  sustained  by  the  tow  in  a  collision  with  a 
third  ship  or  with  the  tug  (t).  And  the  tug  may  be  sued 
in  Admiralty  for  damages  which  the  tow  has  been  compelled 
to  pay  to  a  third  ship  for  a  collision  caused  by  the  fault  of 
the  tug  {u). 


(o)  See  Harris  v.   Anderson,   14 
0.  B.  N.  8.  499. 

(p)  The  Qipsy  King,  5  Not.  of 
Gas.  282. 

{g)  Smith  y.  St.  Latorence  Tow 
Boat  Co.,  L.  R.  6  C.  P.  308. 

(r)  Harris  v.  Anderson,  14  0.  B, 
N.  S.  499. 

(«)  The  Farewell,  8  Qnebeo  L.  R. 
87. 

(0  The  Nightwatch,  Lush.  542 ; 
The  Julia,  ib.  224. 


(tt)  The  Energy,  L.  R.  3  A.  &  E. 
48.  It  seems  that  the  Admiralty 
Court  has  jurisdiction  in  a  claim 
for  damage  caused  by  negligent 
towagfe,  whether  such  damage  is 
receiyed  in  a  collision  or  not :  see 
eup,  pp.  27,  note  («),  85.  The  Admi- 
ralty jurisdiction  of  the  United 
States  Courts  includes  all  claims 
arising  out  of  towage  contracts :  2 
Parsons  on  Ship.  (ed.  1869),  176, 
188 ;  The  }Fvbb,  14  WaU.  406. 
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AttempfB  have  been  made  to  try  the  question  between  Third  party 
tag  and  tow,  as  to  the  ultimate  liability  for  collision  with  P^^e^^™- 
athird  ship  by  means  of  the  third  party  prooedore  under 
the  Jndioatuie  Act    The  existing  rules  do  not  enable  a  j 

third  party  to  be  brought  in  for  such  a  purpose  {x).  \ 

[z)  See  Ord.  XVI.  r.  48 ;  infra,  p.  819. 


(     208    ) 


CHAPTER  rx. 


FOREIGN  SHIPS — FOREIGN  LAW — FOREIGN  JUDGMENTS. 


Bhips; 
oolliaioii  in 
foreigii 


Law  appUo-  In  collision  oases  where  one  or  both  the  ships  are  foreign, 
mIIt^^^^^  questions  frequently  arise  as  to  the  law  applicable  to  the 
case,  and  particularly  as  to  the  application  of  British 
statutes  to  foreign  ships.  The  general  rule  is  that  muni- 
cipal laws  are  binding  upon  the  subjects  of  the  state  by 
which  they  are  .enacted  everywhere,  but  upon  foreigners 
only  when  they  are  within  its  jurisdiction  (a).  The  prin- 
ciple which  governs  questions  of  jurisdiction  and  remedies 
has  been  thus  stated :  "  In  regard  to  the  merits  and  rights 
involved  in  actions,  the  law  of  the  place  where  they 
originated  is  to  govern  ....  but  the  forms  of  remedies, 
and  the  order  of  judicial  proceedings,  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  with- 
out any  regard  to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act "  (6). 

Before  the  passing  of  25  &  26  Vict.  c.  63,  foreign  laws, 
and  the  general  maritime  law,  touching  the  steps  to  be 
taken  to  avoid  collision,  and  the  extent  of  the  shipowner's 
liability,  differed  from  the  law  of  this  country,  and  ques- 
tions of  difficulty  arose  in  the  case  of  collisions  where  one 
or  both  ships  were  foreign  as  to  the  law  applicable  to  the 
case.    By  the  Act  above  mentioned  it  is  provided,  with 


(a)  As  to  the  limits  of  British 
jurisdiction,  pee  The  Saxonia  and 
The  £clipse.  Lush.  410 ;  2"he  Anna^ 
polit  and  The  Johanna  SioU,  Lush. 
296  ;  Regina  v.  Ket/n^  The  Francotiia, 
2  Ex.  D.  63 :  of  Admiralty  juris- 
diction, infrOf  p.  209. 

{b)  Story's  Conflict  of  Laws,  Ch. 


14,  }  658,  7th  ed.  p.  702 ;  and  see 
Donn  T.  Zippmattf  5  CI.  &  Fin.  1. 
So  a  foreigner  in  France  suing  for 
a  collision  is  subject  to  the  dis- 
abilities {^n  de  non  reeevoir)  of  the 
Code  de  Conmierce,  Arts.  435,  436 ; 
Abordage  Nautique,  Caumont, 
82,  83. 
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leferenoe  to  the  rale  of  the  road  and  the  extent  of  ship- 
owners' liability,  that  in  the  oonrts  of  this  country  foreign 
ships  shall  be  judged  by  the  British  law.  There  are,  how- 
ever, several  points  upon  which  the  decisions  above  referred 
to  {c)  are  material,  and  as  to  which  there  is  some  doubt 
whether  British  or  foreign  law  is  to  prevail.  As  stated 
above,  the  general  rule — ^where  the  matter  is  not  expressly 
provided  for  by  statute — is,  that  as  to  rights  and  merits  the 
law  of  the  place  of  collision  {lex  loci)y  and  as  to  remedies 
and  procedure  the  law  of  the  tribunal  {lex  fori),  is  to 
prevail.  The  form  in  which  the  question  may  arise  at  the 
present  day  is  indicated  below. 

Actions  for  collision  are  said  to  be  communis  jurisy  and  Jnnsdiotiozi 
the  Admiralty  Court  never  refused  to  entertain  an  action  conrts  where 
merely  because  both  ships  were  foreign  (c?),  or  their  owners  both  the  shipe 
not  British  subjects  (^),  or  because  the  collision  occurred  in 
foreign  waters  (/). 

The  ancient  jurisdiction  of  the  Admiralty  extended  over  Liinits  of 
all  waters  where  the  tide  ebbs  and  flows  and  where  great  jurisdictwn. 
ships  are  accustomed  to  go  {g) ;  but  after  the  enactment  of 
13  Bio.  II.  st.  1,  c.  5,  and  15  Eic.  II.  c.  3,  and  until  the 
modem  statutes  enlarging  the  j  urisdiction  of  the  Admiralty 
Court  (A),  the  Court  was  liable  to  be  restrained  by  pro- 
hibition from  exercising  its  jurisdiction  if  the  coUision 
occurred  in  this  country  within  the  body  of  a  county  {%). 


(e)  ^w  infra,  pp.  216,  216,  u  to 
these  caaes. 

{i)  The  Johann  Friederieh,  1  W. 
Bob.  35 ;  The  Charkieh,  L.  B.  4  A. 
&  £.  120 ;  and  see  The  Evangelisiria, 
25  W.  B.  255  (ownership  of  a 
foreign  TeBseL) ;  In  re  Smith,  1  P. 
D.  300;  The  OriefwwM,  Swab. 
430;  ne  Vivar,  2  P.  D.  29 ;  and 
per  Story,  J.,  The  Invincible,  2  Gall. 
29 ;  l%e  Anna  Johnem,  2  Stuart's 
v.  Ad.  Bep.  (Canada),  43. 

(«]  In  the  Courier,  Lush.  541, 
neither  of  the  ships  were  owned  by 
British  subjeets,  and  the  ooUision 
was  in  foreign  waters. 

3r. 


(/)  In  The  Diana,  Lush.  539, 
deoided  since  24  Vict.  c.  10,  the 
ships  were  owned  by  British  sub- 
jects, and  the  collision  was  in 
foreign  inland  waters. 

{g)  See  per  Blackburn,  J.,  Reg. 
V.  Anderson,  L.  B.  1  0.  0.  B.  161 ; 
£eg.  T.  Carr,  10  Q.  B.  D.  76. 

(A)  3  &  4  Vict.  0.  66 ;  24  Vict. 
0.  10. 

(t)  Martin  y.  Green,  I  Keb.  730 ; 
Violet  ▼.  Blague,  Gro.  Jac.  514  ; 
Velthaten  v.  Ormeley,  3  T.  B.  315. 
In  DorringtonU  Caee,  Moore,  916 
(13  Jac.  1),  a  prohibition  went  in 
the  case  of  a  collision  at  Bedriffe  in 
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Where  not  prohibited  the  Admiralty  Court  appears  to  liave 
exercised  the  jurisdiction  even  where  the  collision  "was  in 
the  body  of  a  county,  at  least  where  the  ship  sued  was  f  oreign, 
and  the  plaintiff  would  otherwise  be  without  a  remedy  (/). 
At  the  present  day  there  is  no  doubt  that  the  Admiralty 
Division  has  jurisdiction,  and  will  exercise  it,  whether  the 
collision  occurs  within  the  ebb  and  flow  of  the  tide  or  not, 
and  whether  in  British  or  foreign  waters  or  on  the  high 
seas  (A).  The  liability  of  a  foreign  ship  that  has  injured 
property  of  a  British  subject  in  any  part  of  the  world  to  be 
detained  until  satisfaction  is  made  to  the  sufferer,  is  referred 
to  below  (/). 

It  has  been  held  (m)  that  a  County  Court  has  Admiralty 

jurisdiction  in  respect  of  damages  by  a  collision  which 

occurred  in  a  dock   connected  with  a  tidal  river   (the 

Thames)  by  a  lock.     And  it  seems  that  the  Admiralty 

Division  of  the  High  Court  also  has  jurisdiction  in  such  a 

case  («).     Dr.  Lushington  exercised  the  jurisdiction  in  the 

case  of  a  collision  in  foreign  inland  waters — ^the  Great 

North  of  Holland  Canal  (o). 

Jurifldiotion         The  common  law  courts  have  jurisdiction,  whether  the 

k^X^the  ships  are  British  or  foreign,   and  whether  the  collision 

collision  is       oocuTS  in  foreign  waters,  or  elsewhere.     "  The  right  of  all 

persons,  whether  British  subjects  or  aliens,  to  sue  in  the 

English  courts  for  damages  in  respect  of  torts  committed 

in  foreign  countries,  has  long  since  been  established ;  and, 


the  Thames.  The  Fuhlie  Opinion, 
2  Hag.  398 ;  The  Eliza  Jane,  3  Hag. 
335 ;  The  Lord  of  the  Isles,  cited  in 
The  Public  Opinion,  supra. 

{J)  Fairless  y.  Thorsen,  The  Good 
Intent,  and  The  Prince  Christian, 
Marsden's  Ad.  Ca.  130.  As  to 
Admiralty  jurisdiction  generally, 
see  De  Zovio  t.  SoU,  2  Gall.  398  ; 
The  Volant,  1  Not.  of  Cas.  603, 
609.  As  to  Canadian  inland 'waters, 
see  40  Viot.  o.  21  (Canada) ;  The 
PieUm,  4  Duval's  (Canada)  Bep. 
648. 


{k)  The  Diana,  Lush.  539  (col- 
lision in  the  Great  North  of  Mol- 
land  Canal) ;  The  Courier,  Lush. 
bA\;The  Mali Ivo,  L.  R.  2  A.  &  E. 
366 ;  as  to  colonial  waters,  see  The 
Peerless,  Lush.  30 ;  as  to  a  oollision 
in  a  London  dock,  see  .Rsff.  v.  Judge 
of  City  of  London  Court,  10  Q.  B.  D. 
609. 

(/)  Infra,  p.  211. 

(m)  Meff.  y.  Jud^e  of  Ciiy  of  London 
Court,  8  Q.  B.  D.  609. 

(«)  Under  24  Viot.  c.  10,  s.  7. 

(o)  The  Liana,  Lush.  539. 
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SB  is  ol^Berved  in  the  note  to  Mostyn  v.  Fabrigas  (jp),  there 
seems  to  be  no  reason  why  aliens  should  not  sue  in  England 
for  personal  injuries  done  to  them  by  other  aliens  abroad, 
when  such  injuries  are  actionable  both  by  the  law  of 
England,  and  also  by  that  of  the  country  where  they  are 
committed ;  and  the  impression  which  had  prevailed  to  the 
eontraiy  seems  erroneous  "  {q). 

Neither  in  the  Admiralty,  nor  in  the  Queen's  Bench  Liability  of 
Division,  can  a  personal  action  for  damages  in  respect  of  a  resident 
collision  occurring  below  low- water  mark  of  the  coasts  of  *^«>^« 
the  United  Ejngdom  be  brought  against  a  person  not 
domiciled  or  ordinarily  resident  within  the  jurisdiction, 
unless  the  writ  of  summons  can  be  served  within  the 
jurisdiction  (r). 

A  foreign  ship  that  has  injured  a  British  ship  or  property  Detention  of 
of  a  British  subject  in  any  part  of  the  world  may  be  ^f^"^*^ 
detained  if  found  within  three  miles  of  the  coasts  of  the  injured  pro- 
TTnited  Kingdom,  so  as  to  compel  her  owners  to  abide  the  ^HtLh 
event  of  any  action  in  the   courts  of  this  country   for  subject. 
damage  caused  by  her  («).    And  it  seems  that  in  such  a 
case  she  is  liable  in  an  action  in  rem  (t).    But  the  ship 
cannot  under  this  Act  be  detained  in  respect  of  personal 
injuiy  [u) ;  and  it  has  been  doubted  whether  she  could  be 
seized  whilst  passing  the  coasts  of  this  country  on  a  foreign 
Yoyage  (a?). 

The  question  whether  an  action  can  be  maintained  in  Action  in  this 
any  court  in  this  country  for  a  wrongful  act  to  a  pier  or  danwiTO  to'^ 
breakwater  forming  part  of  the  soil  of  a  foreign  country  pier  abroad. 
has  not  been  decided.    It  arose  in  The  M.  Moxham,  but, 


(p)  1  Smith's  L.  C,  9th  ed.  666. 

Ij)  ArSelwyn,  L.  J.,  TheHalUy, 
I«.  B.  2  P.  C.  193,  202,  203,  and 
aee  /wr  Brett,  M.B.,  10  Q.  B.  D. 
637. 

(r)  See  below,  p.  304. 

(j)  17  &  18  Vict.  0.  104,  8.  527. 
The  Christiana,  2  Ha^.  183,  is  a 
decision  under  the  similar  Act,  1  & 
2  Geo.  4,  c.  75.    In  America  any 


property  of  the  owners  of  the  ship 
sued  which  is  found  within  the 
jurisdiction  may  be  seized ;  2  Par- 
sons on  Ship.  (ed.  1869),  390. 

U)  The  Bilbao,  Lush.  149. 

(«)  Harris  y.  Oumers  of  The  Fran' 
eonia,  2  C.  P.  D.  173. 

{z)  See  per  Cockbum,  0.  J.,  Seff, 
y.  Keyny  2  Ex.  D.  63,  218. 
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by  consent  of  the  parties,  no  objection  to  the  jurisdiotion 
was  taken.    James  and  Mellish,  L. JJ.,  appear  to  have  had 
doubts  as  to  the  jurisdiction  (^). 
Law  of  neff-        Before  the  enactment  of  the  existing  Intematioiial  Be- 
liS^i^^  °   gulations  for  Preventing  Collisions  at  Sea,  the  question  of 
"^r^i^f      negligence  in  all  cases  of  collision  was  tried  by  the  general 
f oz€igii  Bhips.  maritime  law :  in  other  words,  by  those  rules  of  seaman- 
ship, which,  it  was  assumed,  were  common  to  seamen  of  all 
nations  (2).     Thus  the  rule  that  a  vessel  on  the  port  tack 
should  bear  up   for   another   on  the  starboard  tack  was 
applied  to  all  ships  whether  British  or  foreign.     And  at 
the  present  day,  so  far  as  the  Begulations  do  not  extend, 
or  where  they  are  not  applicable,  the  test  of  negligence  is 
the  same ;  namely,  the  general  practice  of  seamen,  or,  as  it 
is  sometimes  called,  the  general  maritime  law. 

The  law  applicable  in  this  country  to  cases  of  collision 
on  the  high  seas,  where  one  or  both  ships  are  foreign,  is  the 
maritime  law.  maritime  law  as  administered  in  England,  and  not  the 
law  of  the  flags  (a).  By  that  law  the  shipowner  is  liable 
for  the  negligence  of  the  master  and  crew  of  his  ship  (b). 
And  it  appears  that  the  liability  is  the  same  whether  the 
action  is  in  a  court  having  Admiralty  jurisdiction  or 
not  (c).  In  the  courts  of  this  country,  the  rights  and 
duties  of  persons  navigating  vessels,   whether  in  British 


Inability  for 
negligence 
by  ffeneral 


(y)  See  Foote's  FHt.  Internat. 
Law,  209  8eq. 

(e)  See  The  Jkmfriet,  Swab.  63, 
125. 

(a)  The  Johann  Friederieh,  1  W. 
Bob.  35  ;  The  Dundee,  1  Hag.  Ad. 
120  ;  The  Leon,  6  P.  D.  148 ;  The 
Milan,  Lush.  388;  Foote's  Frir. 
Internat.  Law,  pp.  308-403 ;  and 
Bee  per  Lindley,  L.  J.,  Chartered 
Mereaniile  Bank  of  India  v.  Neiher- 
lands  India  Steam  Navigation  Co,, 
10  Q.  B.  D.  521,  545 ;  and  eupra, 
pp.  3,  94. 

(b)  JF^r  Brett,  M.  R.,  10  Q.  B.  D. 
537  ;  Coke's  Inst.  4tlL  Ft.  fo.  146. 
Semhle,  only  where  tbe  master  and 
crew  are  nis  agents.     It  may  be 


noted  that  the  form  of  sentence  hy 
which,  according  to  the  ancient 
practice  of  the  Admiralty  Court, 
the  owners,  intervening  for  their 
interest  in  an  action  in  retn,  were 
condemned  in  damages,  was,  that 
the  collision  having  been  caused  hj 
the  fault  or  negligence  of  the  master 
and  crew  of  the  ship  sued,  her 
owners,  therefore,  were  liahle. 
There  is  no  reference  in  the  sen- 
tence to  the  liabili^of  the  owners  or 
of  the  ship  being  rounded  upon  the 
fact  of  the  crew  being  the  agents 
of  the  shipowner.  See,  however, 
Waltham  v.  Mulgar,  Moore,  776. 

(e)  Tlnr  Brett,  M.  R.   10  Q.  B.  D. 
537  ;  Coke's  Inst.  4th  Ft.  fo.  146. 
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tenitorial  waters  or  on  the  high  seas,  are  the  same.  It  is 
their  duty  so  to  exercise  their  right  as  to  do  no  damage  to 
the  property  of  others  (d).  Thus  an  English  telegraph 
oompany  sued  and  recovered  damages  against  the  owners 
of  a  foreign  yessel  for  injury  done  to  the  company's  cable, 
which  lay  at  the  bottom  of  the  sea,  by  the  ship's  anchor  (e). 

In  the  case  of  The  Leon  (/),  in  an  action  in  personam 
in  the  Admiralty  Division  by  the  owners  of  a  British  ship 
against  the  owners  resident  in  England  of  a  Spanish  ship 
for  damages  in  respect  of  a  collision  between  the  two  ships 
on  the  high  seas,  it  was  pleaded  that  the  negligence  on  the 
part  of  the  Spanish  ship  (if  any)  was  negligence  of  the 
master  or  crew,  for  which,  by  the  law  of  Spain,  the  master 
or  crew,  and  not  the  shipowners,  were  liable.  It  was  held 
by  Sir  B.  FhiUimore  that  by  the  general  maritime  law,  and 
by  the  law  of  England  as  administered  in  Admiralty,  the 
defendants,  the  foreign  owners,  were  liable. 

Again,  in  a  case  before  the  Court  of  Appeal,  an  English 
oompany,  registered  under  the  Companies  Act,  1862, 
were  sued  in  tort  by  the  owners  of  cargo  on  board  a 
Tessel  that  was  sunk  in  a  collision  caused  partly  by  the 
fatdt  of  the  defendants'  ship,  which  had  a  foreign  register 
and  sailed  under  the  foreign  flag  (g).  The  defendants  ad- 
mitting that  they  represented  the  foreign  owners  for  the 
purposes  of  the  action,  it  was  held  that  they  were  liable. 
And  it  was  said  that  even  without  the  admission  the  deci- 
sion would  probably  have  been  the  same,  the  foreign  owners 
being  bare  trustees  for  the  defendants  (h). 

In  an  action  in  a  common  law  court  by  the  owners  of 
a  British  ship  against  a  French  subject  for  a  collision  with 

(d)  Per  Willes,    J.,   Submarine  regiBtered  in  Holland  in  the  name 

T^oraph  Co,  v.  JDiekiony  15  C.  B.  of  a  Dutch  company,  the  members 

K.  S.  759,  779.  of  which  were  the  same  as  those  of 

{e)  Subtnarine    Telegraph  Co,   v.  the  English  oompany. 
Diekwnj  ubi  eupra.  (A)  Chartered  Mereaniile  Bank  of 

(/)  6  P.  D.  148.  India,  ^e,  y.  Netherlands  India  Steam 

Q)  To  enable  her  to  trade  with  Navigation  Co.,  10  Q.  B.  D.  621, 

the    JDatch  East  Indies  she  was  645. 
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a  French  ship  on  the  high  seas,  it  was  pleaded  that  the 
injury  oomplained  of  happened  out  of  British  jurisdiction, 
and  that  it  was  not  committed  hj  the  defendant  personally » 
but  by  the  master  of  the  French  ship ;  that  the  defendant 
was  a  French  subject ;  that  by  the  law  of  France  he  was 
not  liable  for  the  acts  of  the  master ;  and  that  by  the  same 
law  a  French  corporation,  who  were  the  proprietors  of  the 
ship,  and  the  master's  employers,  were  alone  liable.  The 
plea  was  held  good  (i). 
Application  of  The  liability  depends,  in  some  oases,  upon  the  law  of  the 
to'u^lity  f or  pl*^^  where  the  collision  occurs,  and  of  the  country  to  which 
negligence,  the  ship  belongs.  If  it  occurs  in  the  territorial  waters  of  a 
country  by  the  law  of  which  an  owner  is  not  liable  for  the 
wrongful  acts  of  his  oflScers  or  crew,  it  seems  that  he  would 
not  be  liable  in  the  courts  of  this  country  {k).  For  the 
question  whether  a  particular  person  is  liable  for  an  act 
which  is  wrongful  by  the  law  of  the  place  where  it  is  com- 
mitted depends  on  the  substantive  law  of  the  country  where 
the  act  is  done  (/).  In  such  a  case,  therefore,  it  is  the  lex 
loci  and  not  the  lex  fori  which  governs.  Nor  is  the  defen- 
dant liable,  in  this  country,  for  a  collision  in  a  foreign 
country,  imless  the  negligence  causing  the  collision  is  that 
of  a  person  for  whose  acts  he  is  responsible  by  the  law  of 
England.  '^  No  action  can  be  maintained  in  the  courts  of 
this  country  on  account  of  a  wrongful  act  either  to  a  person 
or  to  personal  property  committed  within  the  jurisdiction  of 
a  foreign  country,  unless  the  act  is  wrongful  by  the  law  of 
the  country  where  it  is  committed,  and  also  by  the  law  of 
this  country  "(w). 

In  The  M.  Moxham  an  English  company,  possessed  of  a 
pier  in  Spain,  instituted  an  action  in  the  Admiralty  Court 
against  a  British  ship  for  negligently  injuring  the  pier. 

(t)  Oen^al  Steam  Navigation  Co.  {I)  Fer  Mellish,  L.  J.,   TU  M. 

V.  Gillou,  11  M.  &  W.  877,  896.  Moxham,  1  P.  D.  107,  113. 

(k)  See  per  Brett,  M.  R.,  Char-  (m)  Per  Mellish,  L.  J.,  in  The  M. 

tered  Mercantile  Bank  of  India  y.  Moxham^  1  P.  D.  107,  111 ;  and  see 

Netherlands  India  Steam  Navigation  per  Lord  Blaokburn,  The  Vera  Cruz^ 

Co.,  10  Q.  B.  D.  521,  536.  10  App.  Cas.  69,  72. 
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The  ahipownersy  bj  their  answer,  pleaded  that  by  the  law 
of  Spain  they  were  not  liable  for  the  negligenoe  of  the 
Grew  in  the  navigation  of  the  ship.  The  Court  of  Appeal 
held  that,  assmning  the  Court  had  jurisdiction^  the  law  of 
Spain  was  applicable,  and  that  the  plea  was  good  (n). 

So  if  the  collision  occurs  in  foreign  waters  by  the  fault 
of  a  pilot  the  employment  of  whom  is  compulsory  by  the 
foreign  law,  the  owners  will  not  be  liable  in  the  courts  of 
flus  country ;  and  they  are  not  liable  here,  although  by  the 
law  of  the  place  of  collision  they  would  be  liable  in  the 
foreign  oonrt  (o). 

It  has  been  held,  where  there  are  several  daims  against  Order  of 
a  ship,  that  they  must  rank  and  be  paid  according  to  S^^** 
British  law,  the  matter  being  governed  by  the  lex  fori  {p).  /«^- 

The  statutory  rules  as  to  steps  to  be  taken  to  avoid  Bale  of  the 
ooUisLon,  which  were  contained  in  the  Merchant  Shippini?  i°*^  ^^^ , . 

'  ,  ,  *  ^     o  foreign  ships. 

and  other  Acts  previous  to  25  &  26  Yict.  c.  63,  were  held 
not  to  apply  in  the  case  of  a  coUision  between  two  foreign 
ships,  or  a  British  and  a  foreign  ship,  on  the  high  seas. 
The  question  of  negligence  in  such  cases  was  tried  by  the 
general  maritime  law,  under  which  the  steps  required  to 
be  taken  to  avoid  collision  were  not  always  identical  with 
tiioee  required  by  the  British  statute.  A  ship,  therefore, 
meeting  another  on  the  high  seas,  had  to  obey  one  rule,  if 
both  ships  were  British,  and  another,  and  a  different  rule, 
if  one  were  not  British  {q).  This  state  of  things,  which 
ooold  not  fail  to  be  productive  of  collisions,  led  to  the 
adoption  of  the  existing  International  Begulations  (r). 


(n)  ThM^Mazham,  1  P.D.  107. 

(o)  Th»  Halley,  L.  R.  2  P.  G. 
193 ;  and  see  Tlu  Guy  Mannering^ 
7  P.  n.  62,  132 ;  The  Augtuta,  6 
Asp.  M.  C.  58,  161. 

(p)  The  Union,  3  L.  T.  N.  S. 
280;  Story,  Gonfliofc  of  Laws, 
ptt.  671. 

[q)  The  Dumfries  f  Swab.  Ad.  63 ; 
l%i  Stuonia  and  The  Eelipu,  Lash. 
410 ;  The  ZoUverein,  Swab.  Ad.  96  ; 


The  Elizabeth,  3  L.  T.  N.  S.  169. 
The  general  maritime  law  em- 
bodied the  ''port taok"  role — thata 
sailing  ship  on  the  port  taok  should 
give  way  to  another  on  the  star- 
board tiMsk :  see  The  Dun^friee,  ubi 
tupra. 

(r)  Astotheoiroiimstancesimder 
which  theee  Regulations  were  pro- 
mulgated, see  infra,  p.  341. 
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Applicstion 
of  BritiBli 
local  regida- 
tioDS  to 
foreign  ships. 

Applioatioxi 
to  British 
ships  of 
foreign  local 
regulations. 


Application 
to  foreign 
ships  of  roles 
as  to  pre- 
sumption of 
fault  con- 
tained in  the 
British 
statute. 


No  question  as  to  the  rule  of  the  road,  or  as  to  the  law 
applicable  to  the  particular  case,  such  as  arose  in  the  cases 
decided  under  former  Acts,  can  now  be  raised.  All  mari- 
time nations  haying  adopted  the  Begulations,  and  ihe 
courts  of  this  country  being  required  by  the  municipal 
law  to  apply  the  Beguktions  to  the  ships  of  all  nations 
that  have  adopted  them,  the  rule  of  the  road  is  the  same 
for  all  ships,  and  is  recognized  alike  by  international, 
municipal,  and  maritime  law  (s). 

Foreign  ships,  equally  with  British  ships,  are  bound  to 
know  and  observe  local  Regulations  for  preventing  oollifiions 
in  force  in  various  rivers  and  harbours  of  this  country  (^)- 

Foreign  municipal  regulations  as  to  ships'  lights,  and 
rules  to  be  observed  in  navigating  foreign  waters,  though 
they  have  not  in  the  courts  of  this  country  the  force  of 
law,  may,  as  evidence  of  negligence,  be  of  importance  in 
determining  the  liability  for  a  collision  in  such  waters. 
The  effect  of  special  regulations  made  by  the  Government 
of  this  or  a  foreign  country  for  its  ships  of  war  and  for 
ships  under  convoy  is  expressly  saved  by  the  Begula- 
tions  (u). 

The  law  by  which  the  owners  of  a  ship  that  has  been  in 
collision  are,  upon  proof  of  certain  circumstances  as  to 
infringement  of  the  Regulations,  or  as  to  not  assisting  the 
other  ship,  made  liable  for  the  collision,  without  proof  of 
actual  negligence  upon  the  part  of  their  ship,  has  been 
considered  in  a  former  chapter  (x).    There  seems  to  be  no 


(«)  The  exceptions  with  regard 
to  fishing  vesseLs'  lights  created  by 
the  Begulations  of  1884  (as  to 
which  see  infrUf  p.  385) ,  are  pro- 
bably temporary,  it  being,  doubt- 
less, intended  to  obtain  the  ad- 
herence of  foreign  nations  to  one 
Code.  In  one  case  a  Portuguese 
Court  placed  a  constmction  upon 
one  of  the  Begulations,  wmch 
was  directly  opposite  to  that  borne 
by  the  English  yersion.  This  was 
dearly  an  error  of  the  Portuguese 


Court,  and  has  been  corrected ;  see 
infra,  p.  345. 

(t)  25  &  26  Vict.  c.  63,  ss.  32, 
57 ;  see  The  Fyenoord,  Swab.  Ad. 
374  ;  The  Seine,  ibid.  411,  as  to  the 
law  on  this  subject  under  the  M.  S. 
Act,  1854 ;  and  see  The  Miehelime 
and  The  Dacca,  Mitch.  Mar.  Beg. 
1877,  as  to  the  application  to  Britidi 
ships  of  local  Begulations  abroad. 

lu)  Art.  26,  tn/rff,  p.  527. 

\x)  Supra,  pp.  38,  65. 
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dodbt  that  these  enactments  apply  to  foreign  ships  (^). 
In  yarious  cases  the  rule  as  to  infringement  of  the  Eegu- 
lations  has  heen  assumed  to  apply  to  a  British  and  foreign 
ship  in  collision  in  British  waters  and  also  on  the  high 
seas  (s).  The  wording  of  the  enactment  as  to  not  standing 
by  to  assist  favours  the  contention  that  that  part  of  the 
section  which  relates  to  presumption  of  fault  applies  to 
foreign  as  well  as  British  ships.  Both  sections,  moreover, 
would  probably  be  held  to  be  rules  of  evidence,  or  other- 
wise applicable  to  foreign  ships  as  lex  fori  {a). 


Cy)  Tk»  Magnet,  L.  B.  4  A.  &  E. 
417 ;  see  per  Sir  R.  Fhillimore  in 
Be^,  T.  Keyn,  2  Ex.  D.  63,  85.  The 
doubt  expiewed  bjr  the  Privy  Coun- 
cil in  7%^  Fanny  M.  Carvill,  2  Asp. 
Mmt.  Law  Gas.  565,  569,  appears 
to  be  not  weU  foonded. 

(s)  The  Englishman,  3  P.  D.  IS ; 
The  Foarwaarte  and  The  Khedive,  7 
App.  Cas.  796 ;  The  Vera  Cruz  (No.  1 ), 
9  T.  D.  88.  See  also  The  British 
Trtneeee  and  The  Sedmi  Lubrovaeki, 
Ad.  Ct.  Maroh  11— 14th,  1878, 
Mitch.  Mar.  Beg. ;  The  Magdebwrgh 
sad  The  Henry  WiUard  (American), 
Aid.  Dir.  16th  Jan.  1885 ;  The  Love 
Bird,  6  T.J).  SO,  It  will  be  nolioed 
that  in  36  &  37  Vict.  c.  85,  there  is 
no  enactment  corresponding  to  8.  58 
of  25  &  26  Vict.  c.  63,  whereby  in 
certain  cases  power  is  given  to 
sppl  J  by  Order  in  Ck>uncil  provisions 
of  the  Act  relating  to  oolliidons  to 
foreign  ships  out  of  British  jnris- 
diction. 

(a)  It  was  held  by  Dr.  Lushing- 
ton  in  The  ZoUverein,  Swab.  Ad.  96, 
thai  8.  298  of  17  &  18  Vict.  c.  104, 
was  a  lex  fori  relating  to  remedies. 
la  that  case  the  section  was  held 
not  to  apply  in  the  case  of  a  colli- 
iioa  between  a  British  and  a  foreign 
ship  on  the  high  seas,  so  as  to  pre- 
Tcnt  the  Britidii  ship  from  recover- 
ing  affainst  the  foreigner.  The 
gxonnia  of  the  decision  was  that  the 
nrevioos  section  (s.  296),  contain- 
ing the  rule  of  the  roaid,  was  a 
municipal  law  not  applicable  to 
foreign  ships  on  the  high  seas,  and 


that  therefore  s.  298,  which  de- 
pended on  s.  296,  had  no  applica- 
tion to  the  foreigfn  ship.     Since, 
therefore,   the  foreigner  was  not 
prevented  by  s.  298  from  recovering 
ag^ainst  a  British  ship  that  to  which 
by  the  maritime  law  he  would  be 
entitled,  it  was  held  to  be  unfair  to 
allow  the  foreigner  to  avail  himsdif 
of  a  breach  bv  the  British  ship  of 
the  municipal  law  as  a  defence. 
The   existing    Begnlations    being 
international,  it  is  submitted  that 
the  decision  in  The  ZoUverein,  as  to 
the  application  of  s.  298  of  the  Act 
of  1854,  affords  no  ground  for  con- 
tending that  s.  17  of  the  Act  of  1873 
does  not  apply  to  foreign  ships.    In 
The  Nevada,  1  Axp.  Mar.  Law  Cas. 
477,  however,  the  Vice- Admiralty 
Court  of  N.  S.  Walos  held  that  s.  33 
of  the  Act  of  1862  did  not  apply  to 
an  American  ship.     In    The  Oer^ 
mania,  3  Mar.  Law  Cas.  O.  S.  140, 
8. 29  of  25  &  26  Vict.  o.  63,  was  ap- 
plied to  a  foreign  ship  ;  but  in  the 
same  case  on  appeal  ixbid.  269)  Lord 
Bomilly  appears  to  have  considered 
that  8.  33  of  that  Act  (as  to  **  stand- 
ing by**)   applied  only  to  British 
ships.     In  The  Thuringia,  1  Asp. 
Mar.  Law  Cas.  283,  nothing  was 
said  as  to  the  application  of  that 
section  to  a  foreign  ship  on  the 
high  seas.    As  to  the  effect  of  ss.  57 
and  58  of  the  same  Act,  see  the  ob- 
servations of  Lord  Chelmsford  in 
The  Amalia,  1  Moo.  P.  C.  C.  N.  S. 
471,  485.    See  further  as  to  these 
enactments,  tupra^  pp.  38—65. 
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Defence  of 
<*oompulBor7 
pilotage" 
available  for 
foreign  ehips. 


GompnlBoty 

pilotage 

abroad. 


Statatory 
limitation  of 
liability 
applies  to 
foreign  shipe. 


The  defence  of  compulsory  pilotage  is  available  for  a 
foreign  as  well  as  for  a  British  ship  (6).  The  statutoiy 
exemption  of  owners  from  liability  for  damage  done  by  a 
ship  when  in  charge  of  a  compulsory  pilot  probably  applies 
to  foreign  ships  (c) ;  and,  independently  of  the  statute, 
foreign  as  well  as  British  owners  are  not  liable  for  the  acts 
of  a  person  placed  in  charge  of  their  ship  by  the  state  (d)> 

The  employment  of  a  pilot  may,  by  statute,  be  made 
compulsory  on  a  foreign  ship  visiting  this  country,  even 
where  she  is  beyond  three  miles  from  the  shores  of  the 
United  Kingdom  (e). 

The  owners  of  a  British  ship,  which  had  been  in  collision 
with  a  foreign  ship  in  the  Scheldt,  were  sued  by  the  foreign 
ship  in  this  country.     The  British  ship  alleged  that  the 
collision  was  caused  entirely  by  the  negligence  of  the  pilot, 
whom,  by  the  Belgian  law  in  force  in  the  Scheldt,  she  was 
compelled  to  take.     By  the  Belgian  law  owners  are  liable 
for  the  acts  of  a  compulsory  pilot.     It  was  held  by  the 
Privy  Council  (reversing  the  decision  of  Court  below)  that 
the  Belgian  law,  which  imposed  a  liability  upon  owners  to 
which  they  were  not  subject,  either  by  the  law  of  this 
country  or  by  any  principle  of  justice,  had  no  application, 
and  that  the  British  owners  were  not  liable  (/). 

In  a  former  chapter  it  has  been  stated  that  the  common 
law  right  of  a  sufferer  by  collision  to  obtain  from  the 
wrong-doer  a  full  recompense  has,  from  time  to  time,  been 


(b)  As  to  oompnlsory  pilotage 
generaUy,  see  Ch.  X. 

(e)  As  did  the  former  Pilotage 
Act,  6  Geo.  4,  c.  126,  s.  55;  see 
The  Christiana,  2  Hag.  183. 

(rf)  17  &  18  Vict.  0.  104,  8.  388 ; 
The  Maria,  1  W.  Rob.  96, 106.  In 
The  Girolatno,  3  Hag.  Ad.  169,  and 
other  cases  under  6  G^.  4,  c.  125, 
it  was  held  that  the  statutory  ex- 
emption of  owners  from  liability 
for  the  f anlt  of  a  compulsory  pilot 
did  not  apply  so  as  to  exempt  the 
owners  of  a  foreign  ship  in  proceed- 


ings in  rem.  In  Ths  Vernon,  1  W. 
Bob.  316,  Dr.  Lushington  appenn 
to  have  considered  that  the  statu- 
tory exemption  of  owners  was  Ux 
fori. 

(e)  The  Annapolis  and  The  /«- 
hanna  Stoll,  Lush.  295;  but  see 
41  &  42  Vict.  c.  73. 

(/)  The  HaUey,  L.  B.  2  P.  0. 
198 ;  in  the  Court  below,  ihid.  2  A. 
&  £.  3 ;  see  also  The  Guy  Manner- 
ing,  7  P.  D.  52,  132 ;  The  Anguaia, 
6  Asp.  M.  C.  58,  161. 
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oonsiderably  modified  by  Britiah  statates.  Until  the 
passing  of  25  &  26  Yict.  o.  63,  the  Act  now  in  force,  there 
iras  frequently  great  difficulty,  in  cases  where  one  or  both 
the  ships  in  collision  were  foreign,  in  determining  whether 
the  municipal  law  limiting  owners'  liability  was,  or  was 
not,  applicable  (</).  At  the  present  day  no  such  difficulty 
can  arise.  Whether  the  ships  are  both  British,  or  both 
foragn,  or  one  British  and  one  foreign,  and  whether  the 
colHsion  occurs  in  British  waters  or  on  the  high  seas,  the 
limit  of  owners'  liability  is  the  same,  namely,  that  fixed  by 
25  &  26  Vict.  c.  63. 

In  The  Amalia  {h)  it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision  with  a  foreign  ship  on 
the  high  seas  (in  the  Mediterranean)  is  limited  by  the  Act 
of  1862.  It  was  contended  that  the  Legislature  had  no 
power  to  alter  the  rights  of  foreigners  in  the  case  of  a 
GoUision  on  the  high  seas,  or  to  limit  the  amount  of  the 
damages  to  which  by  the  maritime  law  they  were  entitled. 
It  was,  however,  held  by  the  Privy  Council  (affirming  the 
dedsion  of  Dr.  Lushington)  that  there  is  no  breach  of 
international  law  in  such  legislation ;  and  it  was  said  by 
Lord  Chelmsford,  in  the  course  of  the  judgment,  and  the 
decision  in  the  case  went  upon  the  principle  that  the 
owners  of  a  foreign  ship  in  a  similar  case  would  be  entitled 
to  the  benefit  of  the  Act,  by  which  in  all  cases  the  liability 
of  the  owners  of  a  foreign  ship  is  limited  in  the  same  way, 


{$)  The  proyisions  of  the  M.  S. 
Act,  1854,  did  not,  in  termB,  appl^ 
to  foreigners.  Under  this  Act  it 
iras  heM  that  ^e  liability  of  the 
owners  of  a  British  ship  in  collision 
with  a  foreigner,  within  three  miles 
of  the  shores  of  the  United  King- 
dom, yna  limited:  General  Iron 
Screw  Collier  Co.  v.  Sehurmanne^  1 
J.  k  H.  180 ;  but  see  The  Saxonia, 
Losh.  410,  where  this  case  was 
questioned;  that  the  Uabilitj  of 
the  owners  of  two  foreign  ships  in 
collision  on  the  high  seas,  beyond 
that  difltanoefrom  the  United  Sang- 


dom,  was  nnlimited:  Cope  v.  Do- 
hertyy  4  K.  &  J.  367  ;  on  app.  2  De 
Qt.  &  J.  614  ;  and  that  the  liability 
of  the  owners  of  a  foreign  ship  in 
collision  with  a  British  ship,  be- 
yond the  three  mile  limit,  was  un- 
limited: The  Wild  Ranaer,  Lnsh. 
563 ;  even  although  the  foreig^n 
ship's  liability  by  the  mnnioipal 
law  of  her  own  state  were  the  same 
as  that  of  the  British  ship  by 
British  law:  The  Wild  Manger,  uSi 
eupra. 

(h)  Br.  &  Lush.  161 ;  1  Moo.  P. 
0.  C.N.  S.  471. 
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and  to  the  same  extent,  as  that  of  owners  of  a  Biitdah 
ship(t). 
Rule  as  to  The  rule  as  to  division  of  loss  where  both  ships  are  in 

loMs^lieflto  ^^^^  ^^^  ^  collision  appears  to  have  been  applied  as  part 
foreign  ahipe.  of  the  law  maritime  to  all  collisions,  whether  in  British  or 
foreign  waters  or  on  the  high  seas,  and  whether  the  ships 
were  both  British,  or  both  foreign,  or  one  British  and 
one  foreign.  And  the  statute  36  &  37  Vict.  c.  66,  ex- 
tending its  operation  to  the  courts  other  than  those  having 
Admiralty  jurisdiction,  appears  to  have  an  equally  wide 
operation  (A). 

And  the  rule  has  been  applied  in  a  case  of  collision 
between  two  ships  belonging  to  the  same  owners,  as 
between  a  foreign  cargo-owner  suing  the  British  owners  of 
a  ship  sailing  under  a  foreign  flag  for  loss  of  cargo  in  a 
collision  caused  by  the  fault  both  of  the  carryiog  ship  and 
of  the  other  ship(/). 

It  is  a  principle  of  international  law  that  a  sovereign 
prince  or  state  cannot  be  sued  in  a  foreign  Court.  And  it 
seems  that  this  principle  applies  in  the  case  of  proceedings 
in  rem  against  the  public  ship  of  a  foreign  sovereign  (m). 
But  it  has  been  said  by  Sir  E.  Phillimore  that  if  a  ship  of 
a  foreign  sovereign  engages  in  trade  she  is  liable  to  arrest, 
and  the  sovereign  must  be  taken  to  have  waived  the 
privilege  of  immunity  from  arrest  which  attaches  to  a 
public  ship  of  a  foreign  state  (n).    It  has  also  been  held 


Arrest  of 
ship  of  a 
foreign 
fiOTereign. 


(t)  It  seemB  that  the  law  limiting' 
owners*  liability  is  not  lex  fori. 
Such  was  the  opinion  of  Wood, 
V.-C,  in  Cope  ▼.  Doherty^  4  K.  & 
J.  367,  384;  and  in  The  General 
Iron  Screw  Collier  Co.  t.  Sehur- 
tnanns,  IJ.  &  H.  180,  197.  In  The 
Amalia  the  Privy  Council  expressed 
no  opinion  upon  the  point,  but  Dr. 
Lushington  (Lush.  p.  153)  was  of 
the  same  opinion  as  Wood,  V.-C, 
in  the  cases  above  mentioned ;  Gf . 
also  per  Lord  Stowell  in  The  Carl 
Johan^  mentioned  in  The  OirolamOf 


3  Hag.  Ad.  169, 186;  aeeeup,  p.  218. 

{k)  See  eupra,  p.  134. 

(/)  Chartered  MereantiU  Bank  of 
India  v.  Netherlands  India  Steam 
Navigation  Co.,  10  Q.  B.  D.  621. 

(m)  The  Constitution,  4  P.  D.  39. 
See,  however,  The  Charkieh,  L.  R.  4 
A.  &  £.  59 ;  ib.  8  Q.  B.  197. 

(n)  The  Charkieh,  supra ;  bat  the 
dictum  was  not  necessanr  to  the 
decision  of  the  case ;  and  see  the 
observations  of  the  Court  of  Appeal 
upon  this  oase,  5  P.  JO.  217 ;  The 
Swift,  1  Dods.  Adm.  320,  339. 
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{hat  it  is  not  in  the  power  of  the  Crown,  without  the 
consent  of  Parliament,  to  exempt  from  liability  to  arrest 
the  trading  ship  of  a  foreign  sovereign  (o). 

A  frigate  of  the  United  States  was  stranded  on  the 
floath  coast  of  England,  and  received  salvage  services  from 
an  English  tug.  She  had  on  board,  under  an  Act  of 
Congress  and  for  public  purposes,  cargo  owned  by  American 
citizens.  The  tug-owner  sought  to  arrest  the  frigate  and 
her  cargo  in  a  claim  for  salvage.  It  was  held  that  no 
warrant  for  arrest  could  issue  either  in  respect  of  ship  or 
cargo  (/>). 

The  Parlement  Belge^  a  vessel  belonging  to  the  King  of 
the  Bel^ans,  commanded  and  manned  by  ofEcers  and  men 
conmJone^  and  paid  by  him,  was  en^  in  carrying 
mails  in  connection  with  the  British  Post  Office,  together 
with  passengers  and  cargo.  On  her  voyage  from  Ostend 
to  Dover,  when  close  to  Dover  pier,  she  ran  into  a  British 
fihip  at  anchor.  Notwithstanding  the  fact  that  a  conven- 
tion had  been  entered  into  between  her  Majesty  and  the 
Kmg  of  the  Belgians  declaring  that  the  mail  boats,  of 
which  The  Parlement  Beige  was  one,  should  be  deemed  to 
be  ships  of  war  and  should  not  be  liable  to  arrest,  it  was 
held  by  Sir  K.  PhiUimore  that  she  was  liable  in  proceed- 
ings in  rem  at  the  suit  of  the  owner  of  the  injured  vessel. 
This  decision  was  reversed  by  the  Court  of  Appeal  upon 
the  following  grounds :  (1)  That  the  person  and  the  pro- 
perty of  a  foreign  sovereign  are  exempt  from  the  jurisdic- 
tion of  a  British  Court  upon  the  same  grounds,  namely, 
that  the  exercise  of  such  jurisdiction  is  incompatible  with 
the  absolute  independence  of  the  Sovereign  of  every 
superior  authority;  (2)  That  this  principle  applies  to  an 
Admiralty  action  in  rem;  (3)  That  a  ship  owned  and  used 
by  a  State  or  Sovereign  for  public  purposes  is  exempt  from 

(o)  The  Parlement  Beige,  4  P.  D.      considered. 
129.    In  the  Court  of  Appeal  (5  (p)  The  CorutUuiion,  4  P.  D.  39. 

P.  B.  197)  this  question  was  not 
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'  arrest,  whether  process  in  rem  is  oonsidered  as  a  proceeding 

against  the  ship  or  against  the  shipowner ;  (4)  That  in  an 

action  in  rem  the  shipowner  is  indireotlj  impleaded.     The 

question  whether  the  ship  was  exempt  from  arrest  by 

virtue  of  the  convention  mentioned  above  (p.  221)  was 

not  considered. 

Foreign  Where  one  of  the  ships  in  collision  is  a  public  ship  of  a 

JJI^I^        foreign  government,  and  the  foreign  government  sues  the 

Britiflh  Conrfc    other  ship  in  an  Admiralty  Court  of  this  country,  prooeed- 

Sulto^nawer   ^S^  ^  *^®  action  will  be  stayed  upon  the  application  of 

oounter-  the  owners  of  the  defendant  ship,  until  the  foreign  plaintiffs 

give  bail  to  answer  a  counter-claim  made  by  the  defendant 

owners  (g). 

Foreign    governments    occasionally    submit    that  the 
question  of  liability  for  a  collision  in  which  their  man- 
of-war,  or  other  public  ship,  is  involved,  shall  be  deter- 
mined by  the  Courts  of  this  country.    In  such  a  case 
it  appears   that  the   Regulations   for   Preventing    Col- 
lisions at  Sea  are  material  upon  the  question  of  negli- 
gence (r),   though  probably  not  expressly  binding  upon 
such  ships  («). 
Application  of      It  was  held  by  Sir  B.  Phillimore  that  the  representa- 
^2i^^^^^    tives  of  foreigners  killed  in  a  collision  on  the  high  seas  on 
foreigners  and  board  a  foreign  ship  can  recover  damages  under  Lord 
oreign     pa.  Qj^jjjp|j^ji>g  j^^^  jj^  ^j^^  Courts  of  this  country  {t) ;  and 

under  the  same  Act  a  foreign  ship  has  been  made  liable, 
in  proceedings  in  rem,  for  loss  of  life  on  the  high  seas 
caused  by  her  negligent  navigation  (u).  These  oases,  how- 
ever, must  be  now  considered  as  overruled,  so  far  as  they 
decide  that  the  Admiralty  Division  has  jurisdiction  in  rem 

{q)  The  NeujhattU,  10  P.  D.  33.  (u)  The  Quldfaxe,  L.  R.  2  A.  &  £. 

(r)  See   The  Lord  JByron,  cited  326.    The  coUiaion  in  this  case  was 

Maude  &  PoUock  on  Ship.  4th  ed.  between  a  Norwegri&ii  veBsel  and  a 

607|  note  (^).  British  fishing  lugger.    Theplain- 

(«)  See  Art.  26,  infra^  p.  527.  tiffs  were  the   repreeentatiTes  of 

{t)  The  Explorer^  £.  B.  8  A.  &  E.  four  of  the  crew  of  the  lugger,  who 

289 .  were  British  subjects :  see  note,  The 

Explorer ^  L.  B.  3  A.  &£.  289, 290. 
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m  an  action  in  wliich  damages  are  claiined  under  Lord 
Campbell's  Act  (x) . 

It  seems  that  17  &  18  Vict.  o.  104,  s.  512,  relating  to  Whether  17  & 
jxroceedings  by  the  Board  of  Trade  in  case  of  loss  of  life  l^  512^  appUai 
or  personal  injury,  does  not  apply  to  a  foreign  ship ;  and  to  foreign 
that  this  is  the  case  whether  the  collision  is  in  British 
or  foreign  waters  or  on  the  high  seas.     In  such  a  case, 
therefore,  an  action  may  be  brought  under  Lord  Camp- 
bell's  Act  for  personal  injury  caused  by  a  foreign  ship, 
without  regard  to  the  institution  of  proceedings  by  the 
Board  of  Trade  (y).    But  it  has  been  pointed  out  that  in 
sach  a  case  there  is  no  jurisdiction  to  proceed  in  Admiralty 
against  the  ship  (2). 

In  the  case  of  a  collision  in  foreign  waters,  or  between  Lis  alibi 
foreign  ships,  if  it  is  clear  that  an  action  in  rem  is  pending  ^^^i'^^, 
in  a  foreign  Court  in  respect  of  the  same  matter,  the  Court 
has  a  discretion  (a)  to  stay  its  proceedings,  or  to  put  the 
plaintiff  to  his  election  whether  he  will  abandon  one  or 
other  of  the  actions  (6).  Where  an  action  by  the  owners 
of  ship  A.  against  ship  B.  was  pending  in  a  Vice- 
Admiralty  Court  abroad,  proceedings  by  the  owners  of 
ihip  B.  against  ship  A.  in  the  English  Admiralty  were 
stayed  (c). 

In  a  case  of  wilful  damage  by  the  master  of  a  foreign 


(f)  7%e  Vera  Orus  (No.  2),  9  P. 
D.  96 ;  affirmed,  10  App.  Gas.  69  ; 
Mtir  in  America,  Ex  parte  Gordon^ 
14  Otto,  515. 

(y)  It  was  80  held  in  The  Vera 
Cruz  (No.  1),  9  P.  D.  88,  where  the 
ooDidon  was  in  British  waters,  by 
Butt,  J.,  after  long  argnment.  The 
eue,  however,  is  not  dedaiTe,  be- 
eanoe  it  was  sabsequentlj  decided 
bjr  the  Court  of  Appeal,  The  Vera 
Ona  (Ko.  2),  9  P.  I>.  96,  that  the 
CoQit  below  had  no  jurisdiction 
iatiieoaae. 

(i)  The  Vera  Cnu  (No.  2),  mpra, 

(«)  As  to  the  validity  of  tiie  plea 
of  III  eUH  pendent  in  a  foreign  court» 
u  a  defence,  see  per  Pollodc,  G.  B., 


in  Scott  y.  Seymour,  1  H.  &  C.  219, 
229. 

(b)  See  Mutrie  ▼.  Binney,  86  Gh. 
D.  614,  followed  in  The  Chrtstiant- 
borg,  10  P.  D.  141 ;  The  Mali  Ivo, 
L.  R.  2  A.  &  E.  866 ;  The  Catterina 
Chiazeare,   1  P.  D.  868;   see  The 
Iklta,  1    P    D.    393,    404;     The 
Zanarkehire,  2  8p.  A.  &  E.   189 
Hyman  ▼.  Helm,   24  Ch.  D.  531 
MeHenry  ▼.  Lewie,  22  Gh.  D.  397 
The  JReinbeek,  6  Asp.  M.  G.  366,  as 
to  the  circumstances  under  which 
an  action  in  England  will  be  re- 
strained pending  an  aotion  in  re- 
spect of  the  same  matter  abroad. 

(0)  2%e  Feshawur,  8  P.  D.  82. 
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Bet  judicata  : 
effect  of 
foreign  jadg- 
ment. 


ship  to  another  foreign  ship  in  foreign  waters,  the  Admi- 
ralty Court  refused  to  entertain  the  action  {d). 

The  judgment  of  a  competent  foreign  Court  (and  for 
this  purpose  Irish,  Scotch,  and  Colonial  Courts  are  foreign 
Courts)  delivered  before  action  brought  in  this  country  {e) 
upon  the  merits  (/)  of  a  collision,  given  in  the  presence  of 
both  parties,  is,  if  fiual  and  conclusive  (^),  a  bar  to  an  action 
in  this  country  between  the  same  parties  {h)  for  the  same 
collision  (?').  The  Courts  of  this  country  will  not  entertain 
an  action  in  such  a  case,  although  fresh  evidence  may  have 
been  discovered,  and  although  all  the  facts  were  not  before 
the  foreign  tribunal  (/) ;  nor  because  the  foreign  Court 
was  misinformed  as  to  English  law  (A*).  If  the  parties 
are  not  the  same,  as  where  the  ship-owners  sue  in  one 
country  and  the  cargo-owners  in  the  other  (/) ;  or  if  the 
foreign  tribunal  had  not  jurisdiction  {m) ;  or  if  the  plaintifiEs 
in  this  country  were  not  subjects  of,  nor  resident,  nor 
present  in  the  foreign  country,  and  did  not  as  plaintiffs 
abroad  select  the  foreign  tribunal  {n) :  or  if  the  foreign 
judgment  went  by  default  {o) ;  or  was  against  natural 
justice,   as  where    the    foreign    judges  were    interested 


(eQ  The  Ida,  Lufih.  6.  It  has 
been  pointed  out  that  this  case  was 
decided  before  24  Vict.  c.  10,  came 
into  force. 

(e)  The  Delta,  1  P.  D.  393.  See 
Mouttoun  y.  Marquis  of  Sligo^  29 
Ch.  D.  448. 

(/)  The  Delta^  ubi  supra  ;  Harris 
y.  Quine,  L.  R.  4  Q.  B.  653. 

{g)  Henderson  v.  Henderson ,  3  Ha. 
117 ;  Flummer  v.  Woodbum,  4  B.  & 
C.  626,  637 ;  Frayes  ▼.  Worms,  10 
C.  B.  N.  8.  149 ;  Nourion  v.  Free- 
man^ 16  App.  Gas.  1 ;  (decision  on 
oollaterai  points  not  binding)  Concha 
y.  Concha,  11  App.  Gas.  641. 

(A)  As  to  what  is  a  judgment 
between  the  same  parties,  Amison 
y.  Smith,  40  Gh.  D.  667. 

(i)  See  Phillimore's  Intemat. 
Law,  2nd  ed.  IV.  733  seq.;  West- 


lake's  Friv.  Intemat.  Law,  376; 
Foote's  Priy.  Intemat.  Law,  476 ; 
Boscoe,  Nisi  Prius,  16th  ed.  196. 

U)  Re  Trufort,  TrafirdY,  BUme, 
86  Gh.  D.  600. 

{k)  Godard  y.  Oray,  L.  R.  6  Q. 
B.  139. 

(t)  Gf.  The  Fennsyhania,  19  Wall. 
125  ;  The  Fennsylvania,  3  Mar.  Law 
Gas.  O.  S.  477.  As  to  the  effect  of 
a  foreigfn  judgment  in  rem,  see 
Castrique  y.  Imrie,  L.  R.  4  H.  L. 
414. 

(m)  The  Grief swdld.  Swab.  480; 
Havelock  y.  Bockwood,  8  T.  R.  268. 

(n)  General  Steam  Kapiyatian  Co, 
y.  Gillou,  11  M.  &  W.  877,  894. 
See  also  The  Grief  swald,  ubi  supra, 

(o)  The  Delta,  The  Ermima 
Foxolo,  1  P.  D.  393. 
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P^^  {p)  9  o^  where  the  defendant  had  never  been 
sonmioned  {q) ;  or  was  in  defiance  of  the  comity  of 
nations,  as  where  the  foreign  court  refuses  to  recognise 
title  acquired  by  the  law  of  England  (r) ;  or  if  the 
foreign  judgment  was  obtained  by  fraud  («), — it  is  not 
a  bar  to  an  action  in  this  country,  and  in  an  action 
here  the  foreign  judgment  in  such  cases  is  not  ad- 
missible in  evidence  {t).  A  judgment  in  personam  is, 
it  seems,  a  bar  to  an  action  by  the  same  plaintiff  in 
rem  («). 

A  foreign  judgment  may  be  pleaded  in  bar,  so  long  as 
it  remains  unreversed,  and  notwithstanding  that  an  appeal 
is  pending  (^). 

The  City  of  Mecca ^  a  British  steamship,  was  in  collision  Foreign  judg- 
on  the  high  seas  with  a  Portuguese  ship.     The  City  of  Mecca  Xth^r  it « ' 
1WS  arrested  in  Portugal  and  found  by  the  Portuguese  ^  enforced 
Court  to  be  in  fault  for  the  collision.      Owing  to  some  ship  here, 
irregularity  in  the  proceedings  she  was  released  from  arrest 
bj  the  Portuguese  authorities,  and  came  to  England,  the 
foreign  judgment  remaining  unsatisfied.     She  was  arrested 
in  England  by  the  plaintiffs  in  the  Portuguese  action ;  and 
it  was  held  by  Sir  R.  Phillimore  that  international  comity 
required  that  the  English  Admiralty  Court  should  enforce 
the  decree  of  the  Portuguese  Court  (y).     In  the  Court  of 
Appeal  it  appeared,  for  the  first  time,  that  the  Portuguese 
action  was  in  personam  and  not  in  rem ;  and  it  was  held,  in 
ooQsequence,  that  the  foreign  judgment,  not  having  created 


can 


[p)  Price  V.  Detchurst,  8  Sim. 
279. 

(jj  ftrguton  v.  MahoHf  11  Ad. 
&  El.  179 ;  Buchanan  y.  Rucker,  9 
Ettt,  192;  8,C,,  1  Gampb.  63; 
Canm  t.  Stewart^  1  Stark.  625. 

(r)  Simpimn  v.  Foffo,  1  J.  &  H. 
18;  IH.  &M.  195. 

(«)  Footers  Private  International 
Uv,  476 ;  Oodard  v.  Gratf,  L.  B. 
«  Q.  B.  139 ;  Abouloff  v.  Oppm- 

X. 


heimer,  10  Q.  B.  D.  295 ;  Vadala  v. 
Zawes,  25  Q.  B.  D.  310. 

{t)  CoBtrique  y.  Itnrie,  L.  R.  4 
H.  L.  414,  427. 

(m)  The  GrUftwald,  Sw.  430 ;  but 
see  infra,  pp.  308,  317. 

(x)  Coitrique  v.  JBehrenSj  30  L.  J. 
Q.  B,  163;  Munro  y.  Pilkington, 
31  L.  J.  Q.  B.  163. 

(y)  5  P.  D.  28. 
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a  maritime  lien,  the  vessel  had  been  wrongly  arrested  in 

the  Admiralty  action  in  this  country  (s). 
Criminal  The  Criminal  liability  in  the  oonrts  of  this  country  of  a 

fOToig^        foreigner,  in  respect  of  a  collision  whereby  a  British  subject 

or  a  foreigner  is  killed  or  injured,  is  considered  in  another 

chapter  {infra^  p.  299). 

(«)  6  P.  D.  106. 
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COMPULSORY  PILOTAGE. 


A  PILOT  -whom  the  owner  or  master  of  a  ship  voluntarily  Pflot  volun- 
emplojB  to  navigate  the  ship  is  the  servant  of  the  owner  ^^J^^  the 
for  that  purpose ;  the  owner  is  answerable  for  a  cjollision  owner's  ser- 
caused  bj  his  fault  or  negligence  {a)y  and  his  ship  is  liable  ^^^  ' 
in  Admiralty. 

In  some  waters  and  under  certain  circumstances  the  law  AHUr  where 
requires  a  ship  to  be  placed  in  charge  of,  and  navigated  S^ed^in" 
by,  a  qualified  or  licensed  pilot;  and  in  such  cases  it  is  a  charge b^ the 
statutory  offence  (6)  on  the  part  of  the  owner  or  person  in 
charge  of  the  ship  not  to  take  a  pilot  on  board.    A  pilot 
taken  under  these  circumstances,  called  a  '^  compulsory  " 
pilot,  is  held  to  be  placed  in  charge  of  the  ship  by  the 
law,  and  to  supersede  the  master  in  the  conduct  of  the  ship 
80  long  as  she  is  in  pilotage  waters.    He  is  not  the  servant 
or  agent  of  the  owner ;  and  for  a  collision  caused  entirely 
by  his  negligence  neither  is  the  owner  answerable  at  law 
nor  the  ship  in  Admiralty.     In  such  a  case  the  remedy  of 
the  injured  person  is  against  the  pilot  alone  (c). 

Pilotage  is  held  to  be   compulsory,  so  as  to  exempt  What  consti- 
owners  from  liability  for  the  acts  of  the  pilot,  in  all  British  ^^^SJ^toge? 
waters,  and  for  all  ships,  in  and  for  which  the  employment 
of  the  pilot  is  enforced  by  penalty  (rf),  or  where  the 

(«)  See  The  Maria,  iW.Hob.  95,  (d)  Usually  double  the  amount 

108 ;   Tke  Eden,  2  W.  Bob.  442.  of  the  pilotage  charge,  or  in  some 

{b)  See  note  {d),  infra.  cases  a  sum  not  exceeding  100/. ; 

(r)  See  Stort  ▼.  Clements,  Peake,  17  &  18  Vict.  c.  104,  ss.  363,  354. 

107,  aa  to  the  liability  of  the  pilot ;  Under  6  Geo.  4,  c.  125,  s.  69,  there 

nee  also   The  Oetavia  Stella,  6  Asp.  was  in  some  cases  an  additional 

M.  G.  182,  where  the  damage  was  penalty. 
oocaaioned  to  an  oyster  bed. 

«2 
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pilotage  charge  can  be  recovered  against  the  ship  or  her 
owners,  whether  the  pilot  is  employed  or  not  (e). 

In  some  foreign  waters  pilotage  is  compulsory  in  the 
sense  that  payment  of  pilotage  charges  is  compulsory,  but 
the  shipowner  is  nevertheless  liable  for  the  pilot's  negli- 
gence.    This  difference  in  the  owner's  liability,  due  to  the 
different  position  and  authority  of  the  foreign  pilot,  is 
explained  below  (pp.  231,  232). 
The  pilotage       Attempts  have  in  some  cases  been  made  to   recover 
noUiab^  "*     from  the  pilotage  authority  damages  for  a  collision  oaused 
by  the  fault  of  a  licensed  pilot,  but  with  little  suooess  (/). 
In  one  (Scotch)  case,  however,  where  the  circumstances 
were  peculiar,  a  harbour  authority  was  held  liable  for  the 
negligence  of  a  person  acting  as  pilot,  on  the  ground  that 
he  was  their  servant.      The  harbour  authority,  having 
power  to  license  pilots  under  the  Merchant  Shipping  Act, 
1854  (ss.  330 — 388),  was  held  liable  for  injury  to  a  steamer 
entering  the  harbour,  caused  by  the  fault  of  a  boatman, 
not  licensed  as  a  pilot,  who  was  acting  in  charge  of  the 
steamer  as  pilot,  and  was  employed  by  the  defendants,  the 
harbour  authority  {g). 
H.M.  ships         Queen's  ships  are  not  subject  to  compulsory  pilotage  (//). 
ooinpul8(OT  ^      Masters  and  mates  of  home-trade  passenger  ships  may 
pilotage.         obtain  from  pilotage  authorities  certificates  enabling  them 
Owner  liable    to  pUot  a  specified  ship  or  ships  within  the  waters  over 
by  fault  of      which  the  pilotage  authority  has  jurisdiction  (f ).     By  the 
Sg^oteM     Lo'idon  Trinity  House  these  certificates  are  granted  to 
certificate.       masters  and    mates,  enabling   them    to  pilot  any  ship 
belonging  to  the  same  owner  (k).    For  a  collision  caused 
by  the  negligence  of  a  master  or  mate  holding  such  a 
certificate  the  owner  is  liable. 

{e)  Carruthers   v.   Sidebotham,    4  (A)  17  &  18  Vict.  c.  104,  as.  4, 

M.  &  S.  77  ;  The  Maria,  1  W.  Rob.  353 ;  6  Geo.  4,  o.  126,  s.  86. 

96,  109 ;  The  Arbutus,  2  Mar.  Law  (t)  17  &  18  Vict.  o.  104,  ss.  340— 

Cas.  O.  S.  136 ;  The  Hibernian,  L.  344,  356 ;  The  Killamey,  Lush.  202 ; 

R.  4  P.  C.  611.  r;«?  Earl  of  Auckland,  Lush.   164, 

(/)  Seeaupra,  p.  102.  387. 

Q)  Holmau   y.    Irvine   Harbour  {k)  See  Order  in  Coimcil  of  IStli 

Trueteei,  4  Seas.  Cas.  4th  ser.  406.  Jaly-f  1867. 
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The  non^liabilitj  of  the  shipowner  for  the  negligence  of  Owners 
a  oompulsoiy  pilot  depends  not  only  upon  the  common  ^biSv  for^ 
law  (/) ;  it  is  further  declared  by  statute.     The  statute  ^a^^l*  ^  09^1- 
(17  &  18  Vict.  0.  104,  s.  388)  is  as  follows : —  at  common^ 

law. 
"  No  owner  of  or  master  of  any  ship  shall  be  answerable  to  j^^  -^ 

any  person  whatever  for  any  loss  or  damacce  occasioned  by  the  statute  17  & 

fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of  g  33^3^  *         * 

such  ship  within  any  district  where  the  employment  of  such 

pilot  18  oomptdsoiy  by  law  "  (m). 

It  appears  to  have  been  held  by  Sir  R.  Phillimore  in  fiiMwife,  pflot 
Hie  Mary  («)  that  a  pilot  in  charge  by  compulsion  of  law  Snot  "aotmg 
of  a  ship  in  tow  is  not  acting  in  charge  of  the  tug  within  ^  charge  of" 
the  meaning  of  this  section. 

The  precise  effect  of  the  statute  is  not  clear.  Probably  Effect  of  17  & 
it  is  merely  declaratory  of  the  common  law  (0).  The  law  g  338.  *°*  ' 
as  to  the  non-liability  of  the  ship  in  Admiralty  for  damage 
by  a  compulsory  pilot  was  for  some  time  doubtful  {p). 
The  statutory  exemption  from  liability  may  have  had 
reference  to  this  doubt.  In  The  Maria  (g)  Dr.  Lushington 
said,  "The  leading  principle  of  the  Legislature  in  ex- 
onerating owners  from  any  liability  for  damage  occasioned 
by  their  vessels  having  pilots  on  board  is  this :  that  the 
masters  are  compellable  to  take  pilots  on  board,  and  the 
owners  are  not  responsible  for  the  acts  of  the  persons  to 
whom  they  are  thus  forced  to  commit  the  management  of 
their  property,  and  over  whom  they  have  no  control.   This, 


(0  The  Maria,  1  W.  Rob.  96 ; 
Tht  Hailey,  L.  R.  2  P.  C.  193;  The 
Annapolie  and  The  Johanna  Stoll, 
Liuh.  295. 

{m)  This  enactment  applies  to 
the  United  Kingpdom  only :  see 
8.330.  The  Civil  Code  of  St.  Lucia 
(Art.  2268)  is  to  the  same  effect. 
For  previons  (British)  legislation, 
tee  52  Geo.  3,  c.  39,  s.  30 ;  Ritchie 
▼.  BMMjield,  7  Taunt.  309 ;  6  Geo.  4, 
c.  125,8.56. 


(ft)  5  P.  D.  14;  and  see  The 
Clan  Gordon^  7  P.  D.  190,  infra, 
p.  233,  as  to  the  meaning  of  **  any 
person  having  the  care  of  any  ship ' ' 
in  a  local  Act. 

(o)  See  per  Brett,  M.  R.,  The 
Hector,  8  P.  D.  218,  224 ;  General 
Steam  Navigatum  Co,  y.  British  and 
Colonial  Steam  Navigation  Co.,  L.  R. 
4  Ex.  238. 

( p)  Longridge  v.  Dorville,  5  B.  & 
Aid.  117  (1821). 

{q)  1  W.  Rob.  96,  99. 
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I  apprehend,  is  a  rule  founded  upon  a  great  principle  of 
justice  and  equity  "  (r). 
Owner's  These  remarks  were  made  in  a  case  decided  under  a 

ST&ty  previous  pilot  Act,  6  Geo.  IV.  c.  125,  s.  56.  The  pro- 
under  6  Geo.  visions  of  that  Act  (whioh  is  now  repealed)  with  regard  to 
lataer  than  the  non-liability  of  the  shipowner  for  a  collision  occurring 
^  t  ^'iM^^  whilst  a  compulsory  pilot  waj3  on  board  his  ship,  were 
different  in  terms  and  in  effect  from  those  of  the  Act  now 
in  force.  One  difference  between  the  earlier  Act  and  17  & 
18  Vict.  c.  104,  s.  388,  is  pointed  out  by  Lord  Bomilly, 
M.  E.,  delivering  the  decision  of  the  Privy  Council  in  The 
Lion  («).  The  exemption  of  owners  from  liability  created 
by  the  earlier  Act  extends  to  cases  where  a  licensed  pilot 
is  acting  in  charge  of  the  ship  under  the  provisions  of  the 
Act,  whether  by  compulsion  of  law  or  by  the  shipovnier's 
appointment  {t).  The  later  statute,  17  &  18  Vict.  c.  104, 
B.  388,  applies  only  where  the  pilot  is  in  charge  by  com- 
pulsion of  law.  But  the  remarks  of  Dr.  Lushington  in 
The  Maria,  cited  above,  as  regards  the  principle  of  the 
statutory  exemption  of  owners  from  liability  for  the  acts  of 
a  compulsory  pilot,  are  not  less  applicable  to  the  existing 
enactment  than  they  were  to  the  Act  of  George  IV. 

A  further  difference  between  the  earlier  Act  and  the 
existing  Act  is  that  under  the  earlier  Acts  the  exemption 
was  only  where  the  pilot  acted  "  imder  or  in  pursuance  of" 
the  Act.  These  words  gave  rise  to  questions  as  to  what 
pilotage  districts  were  referred  to(w). 
Foreign  ships.  The  enactments  as  to  compulsory  pilotage  are  binding 
upon  foreign  as  well  as  British  ships  (x). 

(r)  See  also  the  judgment  in  The  hamy   4  M.   &  S.    77  ;    IhtUU  v. 

Bilbao^  Lush.  149,  164,  to  the  same  Mmbleton^  9  Dow.  &  By.  27 ;  Tyne 

effect.  Improvement  OommiseionersY,  General 

(e)  L.  R.  2  P.  G.  626,  533.  Steam Navigatum  Co,,  L.  R.  2  Q.  B. 

\t)  See  Lueey  v.  Ingram,  6  M.  &  65  ;    BeUby  y.  Scott,  7  M.  &  W. 

*W.  302 ;    The  Fama,  2  W.  Rob.  93 ;   The  Eden,  10  Jur.  296  ;  The 


184.  Agrieola,  2  W.  Rob.  at  pp.  19,  20. 

(u)  S&eAttomeg-GeneralY,Ca8e,^  he)  The  Annapolie, 

Fiioe,  802  ;  Carruthers  v.  Sidebot-      and  see  supra,  p.  218. 
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The  piindple  of  non-KabiKty  of  owners  for  a  ooUisioii 
caused  by  the  negligenoe  of  a  eompulsoTy  pilot  has  been 
applied  even  in  the  case  of  a  collision  in  the  territorial 
waters  of  a  country  (y)  by  the  law  of  which  owners  are 
expressly  made  liable  for  the  negligence  of  a  compulsory 
pilot  (s).  Whether  the  compulsion  is  by  the  law  of  this 
country,  or  by  the  law  of  the  place  where  the  collision 
occurs,  the  owner  is,  in  the  courts  of  this  country,  equally 
free  from  liability  (a). 

In  the  Suez  Canal  local  regulations  having  the  force 
of  law  oblige  the  shipowner  to  take  on  board  and  pay  a 
charge  for  a  "pilot/*  The  legal  position  of  the  Suez 
Canal  pilot  is  different  from  that  of  a  pilot  in  this  country. 
His  duty  is  not  to  take  charge  of  the  ship,  but  to  advise 
the  master  as  to  the  navigation  of  the  canal.  The  respon- 
rilrility  of  the  owner  is  expressly  reserved  by  the  local 
regulations,  and  for  a  collision  which  occurs  when  the 
pilot  is  on  board,  and  caused  by  his  negligence,  the  owners 
aie  liable  (6). 

A  collision  between  The  Wimtan  Sail  and  The  Guy 
Xannering  was  caused  by  the  bad  navigation  of  The  Guy 
Mannenng  while  she  had  on  board  one  of  the  company's 
pilots  in  pursuance  of  Art.  4.  The  fault  on  the  part  of 
The  Guy  Mannering  was  that  her  engines  were  not  moved 
astern  soon  enough  to  prevent  her  coming  into  contact 
with  the  stem  of  The  Winston  Hally  which  was  passing 
through  the  canal  ahead  of  her,  and  had  stopped  to  enable 
a  third  vessel  to  pass.  The  master  of  The  Guy  Mannering^ 
before  the  collision,  informed  the  pilot,  who  appears  to 


Compulsory 
pilot  in 
Tomgn 
waters. 


Pilotage  in 
the  Suez 
Guial. 


The  Guy 
Mannering. 


(y)  Ab  to  the  pilotage  laws  of 
some  foreign  oountries  and  British 
colonifis,  see  note  at  foot  of  this 
chapter. 

(f)  The  HaUey,  L.  R.  2  P.  C. 
193.  See  also  Smith  v.  Oondri/,  1 
How.  28,  in  which  it  was  held  hy 
the  Supreme  Court  of  the  United 
States  that  an  American  ship  was 


not  liable  for  a  collision  in  British 
waters  caused  by  the  fault  of  a 
compulsory  pilot. 

(a)  The  Hibernian,  L,  R.  4  P.  C. 
511  ;  The  Feerlessy  Lush.  30;  The 
Halley,  ubi  mpra. 

{b)  The  Guy  Mannering,  7  P.  D. 
62,  132. 
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have  been  conducting  the  navigation  of  the  ship,  that  his 
vessel  was  approaching  too  close  to  The  Wimtoti  HaU^ 
and  suggested,  more  than  once,  that  her  engines,  which 
had  abeadj  been  stopped,  should  be  moved  astern.  The 
pilot  refused  to  give  the  order,  whereupon  the  master 
himself  gave  the  order  to  move  the  engines  astern,  but 
too  late  to  avoid  the  collision.  Upon  these  facts  it  was 
held  by  the  Court  of  Appeal  that  the  owners  of  The  Guy 
Mannenng  were  liable  for  the  injury  done  to  The  Winston 
HaU{c).  The  decision  was  bcused  upon  the  ground  that 
by  the  law  of  the  country  in  which  the  collision  oocurred 
the  pilot  was  on  board  merely  to  advise  the  master  in 
matters  requiring  local  knowledge;  that  the  master  and 
not  the  pilot  had  the  command  and  charge  of  the  vessel, 
and  was  responsible  for  her  navigation. 
InlVaiice;  on      There  are  similar  decisions  with  reference  to  the  ship- 

the  Danube.  ...  .  .  ,  .  . 

owner's  liability  for  collision  caused  by  pilots  in  France 

(Havre)  {d)  and  on  the  Danube  {e). 

Damage  to  By  the  Thames  Conservancy  Act,  1807  (/),  it  is  enacted 

Thames  Con-  that  owners  of  vessels  navigating  the  Thames  shall  be 

compulso^^     liable  for  damage  to  property  of  the  Conservators  caused 

pilot.  by  persons  belonging  to  or  employed  in  their  vessels.     It 

has  been  held  that  this  Act  does  not  affect  sect.  388  of  the 

Merchant  Shipping  Act,  1854,  and  that  the  owners  of  a 

vessel  in  the  Thames  in  charge  of  a  compulsory  pilot  are 

not  liable  for  damage  done  by  the  fault  of  the  pilot  to  a 

vessel  or  other  property  belonging  to  the  Conservators  {g). 

Damage  to  Although  the  shipowner  is,  imder  the  Harbours,  Docks, 

harbourworks  and  Piers  Clauses  Act,  1847,  liable  for  damage  to  a  pier 

comnoi^T      ^^  harbour  works,  even  when  such  damage  is  caused  by 

pilot.  his  ship  when  in  the  possession  and  control  of  persons 

for  whose  acts  he  would  not  be  responsible  at  law,  it  is 

{c)  The  Guy  MatinMnr/,  7  P.  D.  (/)  20  &  21  Vict.  c.  147  (local), 

52  ;  on  app.  ibid.  152.  s.  96. 

(rf)  The  Augu9ta^  6  Af»p.  M.  C.  {3)     Constrvatort   of    the    Siver 

58,  161.  Thames  v.  Balif  3  Mar.  Law  Gas. 

(<?)  The  Agnee  Otto,  12  P.  D.  66.  O.  S.  73. 
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expreflsly  provided  that  he  shall  not  be  liable  under  the 
Act  when  his  ship  is  in  charge  of  a  compulsory  pilot  (A). 

A  local  Act  (The  New  Brighton  Pier  Act,  1864,  s.  39), 
enacts,  that  if  "  any  person  having  the  care  of  "  any  craft 
should  wilfully  or  carelessly  damage  the  pier  with  such 
CTaft,  her  owner  should  be  liable.  The  local  Act  incor- 
porates the  Harbours,  Docks,  and  Piers  Clauses  Act, 
1847 ;  which  (sect.  74)  provides,  in  effect,  that  the  owners 
of  a  ship  that  strikes  and  damages  the  pier  shall  be  liable 
for  the  damage,  but  that  nothing  therein  shall  make  them 
liable  for  damage  by  a  vessel  in  charge  of  a  compulsory 
pilot  It  was  held  that  the  owners  of  a  vessel  which  by 
the  fault  of  her  compulsory  pilot  damaged  the  New 
Brighton  Pier  were  not  liable  for  the  injury  to  the  pier ; 
and  that  the  words  in  the  local  Act  were  not  the  proper  or 
necessary  description  of,  and  did  not  apply  to,  a  compul- 
80iy  pilot  (t). 

The  fact  that  the  compulsory  pilot  is  selected  by  the 
shipowner,  and  is  in  his  regular  employment,  does  not 
make  him  liable  for  a  collision  caused  entirely  by  the 
pilot's  negligence  (A:). 

Barges  in  certain  parts  of  the  river  Thames  are  required 
by  law  to  be  navigated  by  licensed  watermen ;  but  the 
owners  of  a  barge,  which  does  damage  whilst  in  charge  of 
a  licensed  waterman,  are  not  relieved  from  liability  (/). 

The  presence  on  board  of  a  pilot  whose  employment  in 
the  first  instance  was  compulsory,  but  whose  duty  as  pilot 
is  at  an  end,  and  who  is  no  longer  in  charge  of  the  ship 
by  compulsion  of  law,  or  otherwise  than  by  the  owners*  or 
master's  choice,  does  not  discharge  the  owners.  A  vessel 
in  charge  of  a  compulsory  pilot  was  brought  up  in  the 


Meaning  of 
''person 
haying  the 
careen"  a 
ship. 


Compulsory 
pilot  selected 
bj,  and  in 
regular  em- 
ployment of, 
the  ship- 
owner. 

Licensed 
watermen  in 
the  Thames. 


Pilot  whose 
employment 
was  com- 
pulsoiy,  but 
whose  duty  as 
pilot  is  at  an 
end. 


(A)  10  &  U  Vict.  c.  27,  8.  74  ;  see 
hfter  Wear  Contmisnoners  v.  Adam" 
Ml,  I  Q.  B.  D.  646  ;  2  App.  Gas. 
743. 

(t)  The  Clm  Gordon,  1  P.  B.  190. 


(k)  The  Batavier,  2  W.  Rob.  407 ; 
The  Sibemian,  L.  K.  4  P.  G.  511 ; 
the  same  was  held  in  a  case  in  the 
Ad.  Div.  14th  Deo.  1887. 

(/)  Martin  v.  Temperley^  4  Q.  B. 
298  ;  see  7  &  8  Geo.  4,  c.  74  (local). 
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Mersey  in  an  improper  berth,  and  lay  there  from  the  27i}i 

to  the  29th  of  October,  the  pilot  remaining  on  board.     On 

the  night  of  the  29th  she  was  in  collision  with  another 

ship  to  which  she  had  given  a  f  onl  berth.    It  was  held  that 

it  was  the  master's  duty  to  have  shifted  his  berth  between 

the  27th  and  the  29th,  and  that  the  owners  were  liable  (m). 

But  compulsory  pilotage  is  not  determined  by  a  temporarily 

bringing  up;  it  continues  imtil  the  vessel  is  finally  moored 

in  the  dock  or  berth  to  which  she  is  bound  (n). 

Employment        Owners  are  exempt  from  liability  in  some  cases  where 

pu&ory  in       the  collision  is  caused  by  a  qualified  pilot  in  charge  of  the 

^u^^o  ^'   ship,  although  at  the  spot  where  the  collision  occurs  there 

compulsion  to  is  no  compulsion  to  take  a  pilot  on  board.    A  vessel  bound 

thepl^eof  *   to  Loudon  took  a  London  pilot  off  Dungeness,  where  his 

ooUiBion.  employment  was  compulsory.     A  collision  occurred  by  the 

pilot's  fault  on  the  voyage  up  the  river  at  a  spot  within 

the  port  of  London  but  short  of  the  ship's  destination. 

It  was  held  that,  assuming  the  ship  could  not  have  been 

compelled  to  take  on  board  a  pilot  at  the  place  where  the 

collision  occurred  (o),  the  shipowners  were  not  liable  tor 

the  collision.     The  engagement  of  the  pilot  having  been, 

in  the  first  instance,  compulsory,  and  the  right  and  duty 

of  the  pilot  under  that  engagement  being  to  navigate  the 

ship  to  her  destination,  it  was  held  that  the  relation  of 

master  and  servant  never  arose  between  the  owners  and 

the  pilot  so  as  to  make  the  owners  liable  for  the  pilot's 

acts(j9). 


(m)  The  Wobum  Abbey,  3  Mar. 
Law  Gas.  O.  S.  240.  This  case 
was  decided  upon  the  words  of  the 
local  Act.  In  The  Chrisliana^  7 
Moo.  P.  0.  C.  160  (under  6  Geo.  4, 
o.  125,  B.  66),  it  was  said  by  the 
Friyy  Council  (though  the  dictum 
was  not  necessary  for  the  decision 
of  the  case)  that  a  pilot  on  board 
under  somewhat  similar  circum- 
stances remained  in  charge  of  the 
ship.  See  also  the  case  next  stated 
in  the  text.   In  America  (The  Lotty, 


Olcott,  Adm.  329)  it  was  held  that 
the  owners  were  liable  for  improper 
moorings  twelve  hours  after  the 
pilot  had  brought  the  ship  up. 

(«)  The  Rigborgs  Minde,  8  P.  D. 
132,  135. 

(o)  She  belonged  to  the  port  of 
London,  and  therefore  may  have 
been  exempt ;  see  infra,  p.  260. 

( p)  General  Steam  Navigation  Co, 
V.  British  and  Colonial  Steam  Navi' 
gation  Co.,  L.  B.  3  Ex.  330 ;  4  Ex. 
238. 
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A  ship,  being  obliged  by  law  to  be  navigated  by  a  pilot  Collision 
vhen  "  proceeding  to  sea,"  left  the  Liverpool  docks  in  ^^utl^i 
charge  of  a  pilot.    Owing  to  unfavourable  weather  she  was  river  with 
bought  up  in  the  river.    It  was  held  that  the  owners  were  ^^ 
not  liable  for  a  collision  caused  by  the  pilot's  negligence 
whilst  the  ship  was  lying  in  the  river  (g). 

A  vessel,  inward  bound,  was  brought  up  in  the  river 
Mersey  by  a  compulsory  pilot  preparatory  to  docking. 
The  pilot  remained  on  board,  and  in  charge,  receiving 
daily  wages  under  the  local  Pilotage  Act.  It  was  held 
that  the  owners  were  not  liable  for  damage  done  by  her 
irhilst  so  lying  at  anchor  (q). 

This  case  must  be  distinguished  from  The  Cachapool  (r), 
a  decision  imder  the  same  (Liverpool)  Act.  A  vessel  came 
crat  of  dock  in  charge  of  a  compulsory  pilot,  intending  to 
go  to  sea  the  next  day.  She  was  brought  up  in  the  river, 
and  during  the  night  an  accident  happened  to  her  main- 
yard,  which  it  became  necessary  to  repair  before  she  went 
to  sea.  The  next  day  a  collision  occurred.  It  was  held 
that  the  ship  was  not  proceeding  to  sea  within  the  mean- 
ing of  the  Act,  and  that  the  owners  were  liable  notwith- 
standing the  presence  of  the  pUot  on  board. 

Where  pilotage  is  compulsory  for  an  inward-bound  ship.  Change  of 
It  does  not  cease  to  be  compulsory  by  reason  of  a  change  ^  °***' 
of  pilots  during  the  pUotage  and  before  the  vessel  arrives 
at  her  destination.  Thus  where  a  vessel  inward  bound  to 
the  Prince's  Dock,  Hull,  took  a  pilot  on  board  at  sea,  by 
whom  she  was  brought  up  the  river  to  the  Island  Pier,  and 
then  was  placed  in  charge  of  another  licensed  pilot,  by 
whose  fault  a  collision  occurred  in  the  Eumber  Dock,  it 
was  held  that  the  owners  were  not  liable  («). 

(q)  The  City  of  Cambridge,  Wood  under  this  Act,  eee  below,  p.  269. 

T.  Smith,  L.  R.  4  A.  &  E.  161 ;  (r)  7  P.  D.  217. 

«W.  6P.  C.  461  ;  The  JPrinceton,  3  («)   The  Rigborgs  Minde,  8  P.  D. 

P.D.  90;  The  Montreal,  1  Sp.  164,  132.     In  The  Challenge,  Ad.  Div. 

&ote.    These  dedsiona  were  under  16th  Deo.  1887,  Butt,  J.,  was  of 

the  local  Act.    For  other  decisions  opinion  that  a  sea  pilot  taJdng  his 
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Failure  to 
Htand  by 
when  the  Hhip 
is  in  charge  of 
a  compulsoiy 
pilot. 


Fault  of  com' 
pulsory  pilot 
affects  the 
ship  for 
certain 
purposes. 


Collision 
whilst  pilot 
below. 


Proof  re- 
quired that 
the  negli- 
gence cauHing 
the  loss  was 
thenegligenco 
of  the  pilot. 


In  every  case  of  collision  it  is  the  duty  of  the  master  of 
each  ship  to  "  stand  by"  and  assist  the  other ;  and  not  the 
less  so  because  at  the  time  of  the  collision  his  ship  is  in 
charge  of  a  compulsory  pilot.  The  law  is  express  that,  if 
he  fails  to  do  so,  his  ship  "  shall  be  deemed  to  be  in  fault." 
But,  notwithstanding  the  terms  of  the  statute,  it  seems 
that  the  owners  would  not  be  liable  for  the  collision,  if  it 
were,  in  fact,  caused  entirely  by  the  compulsory  pilot  (t). 

The  owner  of  a  ship  which  by  the  fault  of  her  compul- 
sory pilot  damages  another,  and,  at  the  same  time,  receives 
injury  herself,  may  recover  half  his  loss  from  the  other 
ship,  if  she  is  also  in  fault.  But  the  fault  of  the  pilot  so 
far  affects  him  that  he  cannot  recover  more  than  half  his 
loss  in  such  a  case  {u).  And,  where  the  other  ship  is  also 
in  fault,  it  is  the  rule  of  the  Admiralty  Division,  and  of 
the  Court  of  Appeal,  not  to  give  costs  to  either  side  (x). 

Where  a  collision  occurred  when  the  pilot  was  unavoid- 
ably below  for  a  few  minutes,  after  he  had  given  the 
course,  and  left  the  deck  in  charge  of  one  of  the  ship's 
officers,  it  was  held  that  the  owners  were  liable  for  a  colli- 
sion for  which  the  ship  was  in  fault  (y). 

Where  a  pnmd  facie  case  of  negligence  is  established 
against  a  ship,  to  m6tke  the  defence  of  "  compulsory  pilot" 
good,  it  must  either  be  proved  affirmatively  that  the 
negligence  causing  the  collision  was  the  negligence  of  the 
pilot  (3) ;  or  there  must  be  proof  of  circumstances  from 
which  the  Court  will  infer  negligence  on  the  part  of  the 


ship  to  a  buoy  in  the  river  (Thames), 
above  the  point  at  which  he  would 
usually  have  handed  her  over  to  the 
river  pilot,  was  * 'compulsory"  up 
to  the  buoy. 

(t)  See  The  Queen,  L.  R.  2  A.  & 
E.  354.  This  case  was  decided 
under  25  &  26  Vict.  c.  63,  s.  33. 
The  decision  would,  it  is  submitted, 
be  the  same  in  a  similar  case  under 
the  present  Act,  36  &  37  Vict.  0. 
S5,  s.  16 ;  see  eupra,  p.  60. 

(m)  See  The  Hector,  8  P.  D.  218  ; 


Dudman  v.  Dublin  Fort,  ^.  Board, 
Ir.  Rep.  7  C.  L.  618;  see  also 
Spaight  V.  Tedcastle,  6  App.  Gas. 
217;  The  Energy^  L.  R.  3  A.  & 
E.  48. 

{x)  The  Righorgs  Minde,  8  P.  D. 
132,  136. 

(y)  The  Mobile,  Swab.  Adm.  69; 
on  app.  ibid.  127.  As  to  the  duty 
of  the  master  to  be  on  deck,  see 
The  Obey,  L.  R.  1  A.  &  E.  102. 

(zj  Clyde  Navigation  Co.  v.  Bw- 
elay,  1  App.  Cas.  790. 
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pQoi  Where  a  collision  was  caused  by  the  helm  being 
improperly  pat  to  starboard,  it  was  in  one  case  held  that, 
to  relieve  the  owners  from  liability,  it  must  be  proved  that 
the  order  to  put  the  helm  to  starboard  was  given  by  the 
pilot  (a).  But  it  would  seem  that  where  the  pilot  is  in 
charge,  express  proof  of  the  order,  which  caused  the  colli- 
sion, having  been  given  by  the  pilot  would  not  in  all  cases 
benecessaiy  (i). 

In  The  Carrier  Dove  (c),  a  ship  in  the  Mersey  was 
getting  her  anchor  in  heavy  weather  with  the  assistance  of 
a  tog  ahead.  She  was  struck  by  a  squall,  and  driven  on 
a  ship  at  anchor.  It  was  held  by  the  Privy  Council  that 
the  state  of  the  weather  and  other  circumstances  made  it 
imprudent  and  dangerous  for  her  to  get  under  way.  The 
ship  was  in  charge  of  a  compulsory  pilot;  but,  in  the 
absence  of  proof  that  she  was  got  imder  way  by  his  orders, 
the  owners  were  held  liable. 

Where  a  ship  in  tow  ran  into  and  damaged  a  pier  in 
the  Thames  in  consequence  of  the  tug,  without  orders  from 
the  compulsory  pilot  in  charge  of  the  tow,  improperly 
altering  her  course,  it  was  held  that  the  tow  was  liable  ((/). 

A  vessel  was  being  towed  from  one  dock  to  another  at 
night  when  it  was  imprudent  for  her  to  be  under  way. 
The  owners  were  held  liable,  notwithstanding  the  presence 
on  board  of  a  licensed  pilot.  It  was  said  by  the  Court 
that  the  case  difFered  from  that  of  a  ship  in  tow  in  broad 
daylight,  when  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  {e). 

It  is  only  where  the  collision  is  caused  entirely  by  the  Owners  liable 
fault  of  the  pilot  that  owners  are  exempt  from  liabiKty.  ^^g^^^!^^ 
If  any  fault  or  negligence  on  the  part  of  the  owners,  or  thepSrtof  the 

ship's  crew  or 
officers. 

(c)  The  Sehwalbe,'Lxuih.  2Z9.  Ck)iirt  considered  the  pilotage  coxn- 

(h)  The  Wintton,  8  P.  D.  176.  pulsory.    From  The  Maria,  L.  R. 

(e)  Brown  &  Lush.  113.  1  A.  &  E.  358,  it  seems  that  under 

{d)  The  Sinquasi,  5  P.  D.  241.  the  local  Act  the  employment  of 

{e)  The   Bonueia,  Swab.  Adm.  the  pilot  was  not  oompalaory. 
94.   It  is  not  dear  whether  the 
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Burden  of 
proof  as  to 
negligence. 


on  the  part  of  their  agents,  or  the  oflBcers  or  crew  of  the 
ship,  has  oontributed  to  the  loss,  they,  as  well  as  the  pilot, 
are  responsible  (/).  And  the  owners  are  responaible  for 
the  whole  of  the  loss,  though  it  was  caused  in  part  by  the 
fault  of  the  pilot  (^). 

There  has  been  some  confusion  as  to  the  burden  of  proof 
in  such  cases ;  and  until  recently  the  law  has  been  unjsettled. 
It  was  at  one  time  held  that  where  a  compulsory  pilot  was 
in  charge,  or  even  on  board,  the  owners  were  primd  facte 
exempted  from  liability  (A).    Then  it  was  held  that,  in 
order  to  make  good  their  claim  to  exemption,  the  owners 
must  prove,  not  only  that  the  collision  was  caused  by  the 
pilot's  fault,  but  that  there  was  no  contributory  negligence 
on  the  part  of  the  crew  (t).     It  is  now  settled  that  the 
owners  are  not  required  to  prove  absence  of  contributory 
negligence,  but  that,  under  certain  circimistances,  it  will  be 
presumed.     If  the  defendant  owners  prove  fault  on  the 
part  of  the  pilot  sufficient  to  cause,  and  in  fact  causing,  the 
collision,  in  the  absence  of  proof  by  the  plaintiffs  of  con- 
tributory negligence  on  the  part  of  the  crew,  it  is  held  that 
the  defendants  have  satisfied  the  condition  upon  which 
their  exemption  depends,  and  they  will  not  be  called  on  to 
adduce  further  proof  of  a  negative  character  to  exclude  the 
mere  possibility  of  contributory  fault.    But  if  it  appears 
that  the  owners,  or  their  servants,  have  committed  acte,  or 
been  guilty  of  omissions,  which  might  have  contributed  to 
the  collision,  then  it  lies  on  them  to  prove  that  those  acts 
or  omissions   did  not  in  any  degree  contribute  to  the 
collision. 

These  points  were  decided  in  Clyde  Navigation  Co,  v. 
Barclay  (J) y  the  effect  of  which  case  is  thus  stated  by  Lord 


(/)  3f%<?J/(>*tfo,  Swab. Adm.  127; 
The  Diana,  1  W.  Rob.  131 ;  4  Moo. 
P.  C.  0.  11. 

(^)  See  The  Diana,  Stuart  v.  7w- 
mongevy  4  Moo.  P.  C.  C.  11. 

(A)  The  Vernon,  1  W.  Rob.  816 ; 
Bennet  v.  Moita,  7  Taunt.  258  ;  Tfie 


Christiana,  2  Hag.  Ad.  183. 

(i)  The  lona,  L.  R.  1  P.  C.  426 ; 
and  see  The  Vehsques,  L.  R.  1  P. 
O.  494  (a  case  of  doubtful  autho- 
rity). 

U)  1  App.  Cas.  790.  In  thi» 
case  the  rule  laid  down  in  Thelona, 
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Esher,  M.  R. : — "  It  amounts,  in  my  opinion,  to  this — that 
where  the  plaintifis  make  a  pnma  facie  case,  and  the 
answer  is  that  the  defendants  are  exempt  from  liability 
on  the  ground  of  compulsory  pilotage,  and  they  give  evi- 
dance  which  primd  fade  proves  that  the  accident  was  the 
fault  of  a  pilot  who  was  on  board  by  compulsion  of  law, 
the  burden  of  proof  is  then  shifted  back  on  to  the  plain- 
tiffs if  they  allege  that  the  defendants  are  guilty  of  some 
other  act  of  negligence.  This  seems  to  be  the  meaning  of 
that  case.  It  does  not  alter  the  general  and  long  accepted 
rules  as  to  the  burden  of  proof  .  .  ."  {k). 

The  principle  as  to  the  burden  of  proof  in  these  cases 
is  dear.  The  plaintiff,  in  order  to  recover  damages,  must 
prove  fault  on  the  part  of  those  on  board  the  defendant 
riiip  for  which  her  owners  are  liable.  Pnmd  facie  the 
ownera  are  liable  for  the  fault  of  those  in  charge  of  their 
ship;  but  they  are  not  liable  for  the  fault  of  a  compulsory 
pilot  Upon  proof,  therefore,  by  the  defendants  that  their 
ship  was  in  charge  of  a  compulsory  pilot,  their  primd  facie 
liability  is  rebutted.  To  enable  the  plaintiffs  to  recover 
in  such  a  case,  further  proof  is  necessary  on  their  part  that 
the  collision  was  caused  partly  by  negligence  of  persons  on 
board  the  defendant  ship,  for  whose  negligence  her  owners 
are  liable.  In  the  absence  of  evidence  upon  the  point, 
such  contributory  or  additional  negligence  will  not  be 
inferred  (/). 

"Where  the  party  relying  upon  the  defence  of  compulsory 
pilotage  is  unwilling  to  call  the  pilot  as  a  witness,  the 
proper  course  appears  to  be  for  him  to  subpoena  the  pilot 
to  produce  his  licence,  and  to  be  provided  with  evidence 
from  the  licensing  authority  identifying  him  as  the  person 
to  whom  the  licence  produced  was  granted,  and  with 


Course  to  be 
pursued  where 
party  relying 
upon  defence 
01  compulsory 
pilot  is  un- 
willing to  call 
pilot  as 
witness. 


I^.  R.  1  P.  G.  426,  was  dissented 
from ;  the  former  case  was  followed 
in  The  Daiozj  3  Asp.  Mar.  Law 
Gas.  477 ;  The  Marathoriy  48  L.  J. 


Ad.  17  ;  The  Indus,  12  P.  D.  46. 

(A)  Fer  Lord  Esher,  M.  R.,  The 
Indut,  12  P.  D.  46,  49. 

(0  See  The  Winston,  8  P.  D.  176. 
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eridenoe  from  the  ship  identifying  him  as  the  person  who 
was  in  charge  of  her.     The  licence  usually  has  to  he 
renewed  periodically,  and  it  must  be  proved  that  the 
licence  produced  had  been  renewed  or  was  a  valid  licence 
at  the  date  of  the  collision.     The  date  of  renewal  appears 
upon  the  face  of  a  Trinity  House  licence. 
QualifiedpUot      A  qualified  pilot  is  empowered  by  law,  in  pilotage 
nnqnalified      Waters,  to  supersede  an  unqualified  pilot  who  is  acting  in 
pilot.  charge  of  a  ship,  whether  the  ship  is  subject  to  compulsory 

pilotage  or  not  (w),  and  whether  at  the  place  where  he 
meets  her  pilotage  is  compulsory  or  not(n).     It  has  not 
been  decided  whether  the  owners  are  liable  for  a  collision 
caused  by  the  fault  of  a  qualified  pilot,  who  has  superseded 
an  unqualified  pilot,  under  such  circumstances.    The  statu- 
tory exemption  (o)  probably  does  not  apply  to  such  a  case ; 
but,   apart  from  the  statute,  it  seems  doubtful  whether 
owners  could  be  held  liable  for  the  acts  of  a  pilot  who 
takes  charge  of  their  ship  under  the  atithority  of  the  law, 
not  by  their  choice  or  as  their  servant. 
Owners  liable       Where  the  master  of  a  French  ship  in  the  Thames,  at 
a  ■waterman     the  pilot's  request,  engaged  a  waterman  to  take  the  helm, 
engajfed  at      gj^^  ^  collision  occurred  by  the  fault  of  the  waterman  in 

request  of  ,  '^ 

pilot.  not  carrying  out  the  pilot's  orders,  it  was  held  that  the 

waterman  was  in  the  employment  of  the  owners,  and  that 
they  were  liable  (jo). 

Exemption  of       The  rule  that  owners  are  not  liable  for  damage  done  by 

owners  in  case  j-i'-i*         "L'-l  j»  -i  m^         ^i 

of  compulsory  their  ship  when  m  charge  ot  a  compulsory  pilot,  and  by 

P»lot^  ^'^    his  fault,  has  been  said  to  take  away  a  remedy  from  the 

tended.  sufiFerer,  and  the  Courts  have  shown  some  unwilliDgness 

in  applying  it  (y).     A  defendant  who  succeeds  only  upon 

(m)  17  &  18  Vict.  c.  104,  s.  360.  (w)  52  &  63  Vict.  o.  68,  s.  5. 

It  seems  that  the  master  of  a  tug  (o)  17  &  18  Vict.  c.  104,  s.  388. 

employed  to  tow  only,  and  not  to  {p)  The  General  de  Caetij  Swab, 

pilot  the  ship,  could  not  be  super-  Ad.  9. 

seded  by  a  qualified  pilot  under  the  {g)  In  The  Halleu^  L.  R.  2  A.  & 

former  Act;  see  Beilby  v.  Seott^  7  E.  3,    15,  Sir  R.  Phillimore  said 

M.  &  W.  93,  decided  under  6  Geo.  that  the  law,  by  which  owners  of  a 

4,  c.  126.  wrong-doing  ^p  are  not  Kable  far 
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the  defence  of  oompulsoiy  pilotage  is  required  in  some 
oases  to  bear  his  own  oosts  (r). 

In  a  case  (»)   before  the  House  of  Lords  the  ques-  Whether  fault 
tion  was  raised,  but  not  decided,  whether  the  owner  of  a  pUot  is  oon- 
dup  in  tow  and  in  charge  of  a  compulsory  pilot  is  pre-  ^ri^^^ry 
Tented  by  the  doctrine  of  contributory  negligence  from  such  as  to 
leooYering  from  the  owners  of  the  tug  for  damage  to  the  ^J^^  from 
tow,  caused  partly  by  the  fault  of  the  pilot  in  charge  of  the  recovering, 
tow,  and  partly  by  the  fault  of  those  in  charge  of  the  tug. 
It  woxdd  seem  that  in  such  a  case  the  negligence  of  the 
pilot,  being  that  of  a  person  for  whose  acts  the  owners  are 
not  responsible,  is  immaterial,  and  cannot  prejudice  the 
right  of  the  shipowners  to  recover  against  the  wrong- 
doer (^). 

The  effect  of  the  rule  as  to  the  non-liability  of  the  ship-  Liability 
owners  for  a  collision  caused  by  the  fault  of  a  compulsory  ^^  ^era 
pilot,  in  the  case  of  a  collision  between  a  tug  or  her  tow  o?  oompuiflory 
and  a  third  ship,  is  considered  in  another  chapter  (u).    It  of  tow. 
will  be  sufficient  here  to  state  that  for  a  collision  between 
the  tow  and  a  third  ship,  caused  entirely  by  the  fault  of  a 
oompulsory  pilot  on  board  and  in  charge  of  the  tow,  the 
tow  and  her  owners  are  free  from  liability  {x).    As  regards 
a  collision  between  the  tug  and  a  third  ship,  where  the  tow 
is  m  charge  of  a  compulsory  pilot,  the  law  is  not  so  clear. 
The  general  rule  being,  that  those  on  board  the  tug  are 
hj  the  terms  of  the  towage  contract  bound  to  obey  the 
orders  of  the  person  in  charge  of  the  tow,  it  would  seem 
that  neither  the  tug  nor  the  tow,  nor  the  owners  of  either 


HiB  bolt  of  a  oompnlsozy  pilot,  is 
'^fmitfnl  in  injnstioe";  but  see 
the  obBerrations  of  the  L. JJ.,  S.  G. 
on  app.,  L.  R.  2  P.  0.  193.  The 
qnntioii  rather  is  as  to  the  justioe 
d  Uie  law  which  makes  one  man 
liable  for  the  fault  of  another  man. 


(r)  See  below,  p.  331. 

w 


t)  Bptnght  t.   TidcaatUy  6  App. 
Om.  217. 
t<)  See  jMT  Lord  Blaokbom,   6 


App.  Gas.  217,  222;  questioning 
the  decision  in  The  Energy ^  L.  R.  3 
A.  &  E.  48.  See  also  The  Jffeetor, 
8  P.  D.  218,  tupray  p.  142. 

{u)  Supra,  p.  193. 

(x)  The  Ocean  JTave,  L.  R.  3  P. 
G.  206.  The  law  is  the  same  as 
reg^ards  damagfe  bj  a  ship  in  tow 
to  a  pier  or  harbour  works;  see 
10  &  11  Vict.  c.  17,  8.  74,  aupra, 
p.  73. 

K 
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of  them,  should  be  liable  for  a  ooUision  between  the  tug 
or  the  tow  and  a  third  ship  caused  by  those  on  board  either 
the  tug  or  the  tow  carrying  out  an  improper  order  given 
by  a  compulsory  pilot  in  charge  of  the  tow.    But  it  has 
been  held  in  Admiralty  that  the  tug  is  liable  in  such 
a  case  (i/).    And  a  ship  in  tow  has  been  held  liable  for 
damage  caujsed  by  her  striking  a  pier  in  consequence  of 
an  improper  alteration  in  the  course  of  the  tug  made  with- 
out orders  from  the  compulsory  pilot  in  charge  of  the  tow, 
but  under  circumstances  which  required  her  to  act  without 
waiting  for  orders  from  the  tow  (s). 
WLether  as         In  the  case  (a)  in  the  House  of  Lords  cited  above,  it  seems 
and  t^com-  ^  T^blyo  been  the  opinion  of  Lords  Selbome  and  Blackburn 
pulflory  pilot's  that  the  owners  of  a  ship  in  tow  and  in  charire  of  a  com- 
may  be  con-     pulsory  pilot  would  not  be  prevented  from  recovering 
tributory.        from  the  tug  and  her  owners  damages  for  injuries  sustained 
by  the  tow  in  consequence  of  negligence  on  the  part  of 
those  on  board  the  tug,  and  also  on  the  part  of  the  pilot ; 
in  other  words,  that  the  negligence  of  the  pilot  was  not 
contributory  negligence  such  as  to  prevent  their  recovering 
damages  against  the  tug  and  her  owners. 
Owners  liable       If,  through  the  Owner's  negligence,  a  ship  is  deficient 
of'sbipor^^^  in  hull  or  equipment,  and  a  collision  occurs  in  oonse- 
equipment.      quence,  her  owners  are  liable  although  their  ship  is  in 
charge  of  a  compulsory  pilot  (6).    Thus,  owners  have  been 
held  liable  for  the  insuflBlciency  of  ground  tackle  (c).     So 
if  the  vessel  does  not  cany  the  proper  lights  (rf),  or  will 
not  steer  (c),  or  if  the  crew  is  insufficient  or  incapable  (/), 


{y)  The  Mary,  6  P.  D.  14;  auproy 
p.  189. 

(c)  The  Sinquasi,  6  P.  D.  241 ; 
tupra,  p.  187. 

{a)  Spaighi  t.  Ttdcastle,  6  App. 
Gas.  217,  wpra,  p.  241.  Of.  The 
£eminaf  13  App.  Gas.  1. 

{b)  The  Christiana,  Hammond  ▼. 
Sogers,  7  Moo.  P.  0.  G.  160  ;  if^frOy 
p.  244. 


(c)  I%e  Mastaehtssetts,  1 W.  Bob. 
371. 

(d)  The  Hipon,  10  P.  D.  66. 

{e)  The  Livia,  1  Asp.  Mar.  Law 
Gas.  204 ;  The  Feru,  1  Pritoh.  Ad. 
Dig.  3rd  ed.  p.  1412 ;  The  Wark- 
worth,  9  P.  D.  20,  145. 

{/)  The  General  de  Caen,  Swab. 
Ad.  9 ;  The  Hope,  1  W.  fiob.  164 ; 
and  see  below,  p.  246. 
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OF  if  the  tug  employed  by  the  master  is  not  of  sufficient 
power  (^),  "  compulsory  pilotage  '*  would  be  no  defence. 

But  it  is  not  necessary  that  the  ship  should  be  perfect 
in  every  respect,  provided  that,  with  ordinary  care,  she 
QUI  be  nayigated  with  safely  to  other  vessels.  Where  a 
Tessel  in  collision  with  another  was  not  in  the  best  of 
trim,  it  was  argued  that  the  owners  were  liable,  although 
she  was  in  charge  of  a  compulsory  pilot.  It  was  held  by 
Dr.  Lnshington  that  the  owners  were  relieved  from  lia- 
biKty  (A).  He  said  :  ^'  If  she  was  in  ordinary  safe  trim, 
then,  although  she  might  be  in  handier  trim,  and  although 
the  trim  of  the  ship  in  fact  contributed  to  the  collision, 
they  (the  owners)  are  not  responsible."  In  a  case  in 
Ireland  where  the  vessel  was  unhandy  owing  to  her  being 
too  much  down  by  the  stem,  the  owners  were  held  liable, 
for  that  reason,  and  also,  it  seems,  on  the  ground  that  the 
pilot  was  not  informed  of  the  state  of  the  ship's  trim  (i). 

Having  regard  to  the  rule  of  law  which  throws  the  lia^  ReUitiYe 
bility  for  a  collision  caused  wholly  or  in  part  by  the  fault  J^oriS^and 
of  the  master  or  crew  upon  the  shipowner,  and  that  for  a  duties  of 
collision  caused  wholly  by  the  fault  of  the  pilot  upon  the  pUot. 
pilot  alone,  it  is  of  importance  that  their  respective  duties 
should  be  clearly  defined.     The  primary  rule  is  that  the 
pilot  supersedes  the  master  in  all  matters  coimected  with 
the  conmiand  and  navigation  of  the  ship.     TTih  authoriiy 
is  supreme,  his  orders  must  be  implicitly  obeyed,  and  any 
negligence  in  carrying  them  out,  or  interference  with  him 
in  his  duties,  will  make  the  owners  liable  in  case  of  colli- 
gion.     "The  duties  of  the  master  and  the  pilot  are  in 
many  respects  clearly  defined.    Although  the  pilot  has 
charge  of  the  ship,  the  owners  are  most  clearly  responsible 
to  third  persons  for  the  sufficiency  of  the  ship  and  her 
equipments,  the  competency  of  the  master  and  orew,  and 

(^)  Th4  Ocean  Wwoe^  MarBhall  ▼.       The  Julia^  Lnah.  224. 
Jforofi,  L.  R.  3  P.  G.   205  \  The  [h)  The  Argo^  Swab.  462. 

BOgitj  2  P.  B.  67,  note ;  and  aee  (i)  The  MeUor^  It.  B.,  9  li^q.  667. 
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their  obedienoe  to  the  orders  of  the  pilot  in  eyeiything 
that  oonoems  his  daty ;  and  under  ordinary  circumstanoes 
we  think  that  his  oommands  are  to  be  implicitly  obeyed. 
To  him  belongs  the  whole  conduct  of  the  navigation  of  the 
ship,  to  the  safety  of  which  it  is  important  that  the  chief 
direction  should  be  vested  in  one  only  "  {k). 
FOot'sdntiee.  There  have  been  numerous  decisions  as  to  what  are 
matters  connected  with  the  navigation  of  the  ship  to  which 
it  is  the  duty  of  the  pilot  to  attend.  It  has  been  held  to 
be  the  duty  of  the  pilot  in  bad  weather  to  decide  whether 
to  get  imder  way  or  to  lay  fast  (/) ;  to  decide  upon  the 
time,  place,  and  manner  of  turning  a  ship  before  going 
into  dock  (m) ;  to  give  orders  as  to  setting  or  taking  in  head 
sail  when. turning  a  ship  in  the  river  (n) ;  to  regulate  the 
ship's  course  and  speed  by  check  ropes  and  warps  when 
docking  (o).  It  is  the  exclusive  duty  of  the  pilot  to  give 
the  orders  to  the  hebn  (/?) ;  to  decide  whether  to  comply 
with  the  statutory  rule  of  the  road  or  not  (q) ;  to  decide 
upon  the  proper  time  and  place  of  bringing  up  (r) ;  and 
as  to  the  proper  mode  of  carrying  the  anchor,  before 
letting  go  («) ;  to  see  that  the  ship  rides  with  a  proper 
scope  of  cable  out ;  to  tend  her  whilst  swinging ;  to  let  go 
a  second  anchor  if  necessary ;  to  manoeuvre  her  if  she 
parts  from  her  anchor  (t) ;  and  to  shift  his  berth  when 


(k)  Per  Parke,  B.,  in  Tke  Chris- 
liana,  Hammond  v.  RogerSy  7  Moo. 
P.  C.  0.  160, 171 ;  approved  in  The 
City  of  Cambridge,  fFbod  v.  Smithy 
L.  R.  5  P.  0.  461,  467. 

(l)  The  Carrier  hove,  Br.  &  Lush. 
113  ;  I%e  Loehlibo,  7  Moo.  P.  G.  0. 
427.  There  apjpears  to  be  some 
doubt  whether  it  id  the  exduaiye 
duty  of  the  pUot  to  deolde  whether 
to  get  under  wajin  bad  weather  or 
not ;  see  ITie  Oirolamo,  3  Hag.  169 ; 
The  Bortutia,  Swab.  94  ;  The  Ocean 
Wave,  L.  R.  3  P.  0.  206,  209 ;  The 
Oakfield,  11  P.  D.  34 ;  and  see 
infra,  pp.  246,  260,  266. 

(m)  The  Oeean  Wane,  L.  R.  8  P. 
G.  206. 


(fi)  The  Oeean  Wave,  uhi  nifra. 

(o)  The  Righvrge  Minde,  8  P.  D. 
132 ;  but  see  The  Cynthia,  2  P  D. 
62  ;  infra,  p.  249. 

(p)  The  Sehwalbe,  Luah.  239; 
The  Winston,  8  P.  D.  176 ;  9  P.  D.  86. 

{g)  The  Argo,  Swab.  462. 

(r)  The  Agricolo,  2  W.  Rob.  10 ; 
The  George,  4  Not.  of  Cas.  161 ; 
The  Christiana,  7  M.OO.  P.  G.G.  160, 
172  ;  The  Zoehlibo,  ibid,  427 ;  3  W. 
Rob. 310;  TheMosina,  lOP.D.lSl. 

{s)  The  Qipsey  King,  2  W.  Rob. 
637  ;  The  Rigborgs  Minde,  8  P.  D. 
182,  136 ;  but  see  infra,  p.  246,  as 
to  the  duty  of  the  orew  to  see  Uiat 
the  anchor  is  dear. 

(0  The  City  of  Cambridge,  Wood 
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drcomstances  occur  which  make  it  necessary  in  order  to 
aToid  collision  (u).  He  decides  as  to  the  rate  of  speed, 
and  the  canvas  to  carry  (x) ;  whether  to  run  through  a 
crowded  roadstead  at  night  or  to  bring  up  (y).  When 
brought  up  he  must  keep  an  eye  on  the  weather,  and  be 
ready  for  a  change  without  relying  entirely  upon  the  look- 
out for  a  report  (2). 

It  is  for  the  pilot  to  decide  upon  the  time,  place,  and 
manner  of  turning  a  ship,  when  docking  {a).  The  omission 
to  set  some  head  sail,  to  help  the  ship  round,  was  held  by 
the  Privy  Coimcil  to  be  the  fault  of  the  pilot,  and  not  of 
the  master  or  crew  (6).  If  a  tug  is  in  attendance  and  the 
safety  of  the  ship  requires  it,  it  is  the  duty  of  the  pilot  to 
employ  the  tug  (c).  And  it  seems  that  the  pilot  is  respon- 
sible if  the  ship  is  got  under  way  in  weather  when  it  is 
imprudent  to  move  (d).  This  however  is  not  clear,  for,  in 
fiome  cases,  it  has  been  said  that  the  master  is  responsible 
for  being  under  way  in  improper  weather («).  "There 
might  be  such  a  fog  as  to  make  it  a  fault  on  (the  master's) 
part  to  aUow  his  vessel  to  be  moved.  If  there  was  a  clear 
and  plain  prospect  of  danger  the  master  could  not  throw 
the  whole  blame  on  the  pilot  if  he  order  the  vessel  to  get 
nnderway"  (/). 

Though  the  pilot,  it  seems,  has  no  power  to  engage  a 
tug,  it  is  his  duty,  when  the  situation  is  critical  and  the 
safety  of  the  ship  requires  it,  to  advise  the  master  to  do 


T.  Smith,  L.  B.  5  P.  G.  451 ;  The 
KvrthampUm,  1  Sp.  E.  k  A.  152  ; 
TkiPnnceton,  3  P.  D.  90. 

(n)  Ab  where  lie  has  notice  that 
he  is  in  the  way  of  a  Uunch  :  The 
Cackapool,  7  P.  b.  217. 

(j)  The  Calabar,  L.  R.  2  P.  C. 
238;  The  Maria,  I  W.  Rob.  95, 
110 ;  The  Julia,  Lnfih.  224 ;  The 
BaUwier,  1  Sp.  E.  &  A.  378,  383 ; 
9  Hoo.  P.  C.  C.  286  ;  The  Loehlibo, 
^mtpra, 

(jr)  The  Loehlibo,  ubi  wpra, 

(x)  The  FrineeUm,  3  P.  D.  90. 


(a)  The  Ocean  Wave,  Marshall  y, 
Moran,  L.  R.  3  P.  C.  205. 

(b)  The  Ocean  Wave^  ttbi  mpra. 
{c)  The  Peerless,  13  Moo.  P.  C.  C. 

484  ;  and  see  The  Julia,  Lash.  224. 

(d)  The  Carrier  Dove,  Br.  & 
Lush.  113;  2^  Loehlibo,  7  Moo. 
P.  C.  0.  427. 

(e)  See  The  Ocean  Wave,  ubi  supra; 
The  Oirolamo,  3  Hag.  Ad.  1 69 ;  infra, 
p.  250 ;  The  Borustia,  Swab.  Ad. 
94 ;  and  see  supra,  p.  244. 

(/)  Fer  Sir  J.  Hannen,  The  Oak- 
Jield,  11  P.  D.  34,  35. 
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Duties  of 
master  and 
crew. 


80  {g).  When  a  tug  is  engaged  it  is  his  exdusiye  duty  to 
give  orders  as  to  taking  on  board  (A)  and  casting  off  (») 
the  tow-rope,  and,  under  ordinary  ciroumstanoes,  to  direct 
the  course  and  regulate  the  speed  of  the  tug  as  well  as  that 
of  the  ship  in  tow(A'). 

Although  the  pilot's  authority  is  paramount,  the  master 
is  not  free  from  responsibility.  In  The  Batavier  (/),  Dr. 
Lushington  said :  ^^  There  are  many  cases  in  which  I 
should  hold  that,  notwithstanding  the  pilot  has  charge,  it 
is  the  duty  of  the  master  to  prevent  accident,  and  not  to 
abandon  the  vessel  entirely  to  the  pilot ;  but  that  there  are 
certain  duties  he  has  to  discharge,  notwithstanding  there 
is  a  pilot  on  board,  for  the  benefit  of  the  owners." 

The  following  are  duties  of  the  master  and  crew  for 
which  the  owners  are  held  responsible,  notwithstanding 
the  presence  on  board  of  a  compulsory  pilot.  The  master 
and  crew  must  keep  a  good  look-out,  and  keep  the  pilot 
informed  of  the  position,  movements  of,  and  possible 
danger  _Ja,  other^  ships  {m) ;  they  must  have  the  anobor 
clear,  and  ready  to  let  go,  when  the  pilot  "^ves^he 
order  (w) ;"  Ihe"  master  is  responsible  lor  the  sufficiency  and 
power  oJ  a  tug  employed  for  ordinary  towage  service  (o), 
and  for  the  employment  of  a  tug  where  the  assistance  of 
a  tug  is  necessary  {p) ;  and  although  not  bound  to  be 
always  on  deck  (9),  he  is  generally  responsible  for  the 


{ff)  The  Julioy  Lnah.  224. 

ih)  The  Julia,  ubi  supra, 
i)  The  Energyj  L.  R.  3  A.  &  E. 
48 ;  Spaight  v.  Tedeasile^  6  App.  Gas. 
217;  Clyde  Navigaiion  Co,  ▼.  Bar^ 
elaiff  I  App.  Gas.  790. 

{k)  TheOoean  Wave,  Jj.R.S'P.C. 
206;  The  Julia,  ubi  supra;  The 
JBnergy,  ubi  supra.  See,  however, 
The  Sinquasi,  6  P.  D.  241 ;  and  see 
eupra,  p.  193. 

(I)  1  Sp.  E.  &  A.  378,  383 ;  S.  G. 
on  app.  nom.  Netherlands  Steamboat 
Co.  V.  Styles,  9  Moo.  P.  G.  C.  286. 

(m)  The  Batavier,  ubi  supra  ;  The 
Diana,  1  W.  Bob.  131 ;  4  Moo.  P. 


G.  G.  11 :  The  Velasauez,  L.  R  1  P. 
G.  494 ;  The  Julia,  liush.  224 ;  The 
Atlas,  2  W.  Bob.  502 ;  The  Minna, 
L.R.2A.&E.97;  The  Queen,  ibid. 
364  ;  The  lona,  L.  R.  1  P.  G.  426. 

(ft)  The  General  ParkhiU  and  The 
Centurion,  1  Pritch.  Ad.  Dig.  172; 
and  see  The  Peerless,  13  Moo.  P.  0. 
G.  484 ;  The  Rigborgs  Minde,  8  P.  D. 
182,  136 ;  but  see  The  Bhosina,  10 
P.  D.  24  ;  ibid.  p.  131. 

(o)  The  Ocean  Wave,  ubi  supra. 

\p)  The  Julia,  ubi  tupra. 

(q)  See  The  Obey,  L.  R.  1  A.  A; 
E.  102;  and  see  Spaight  v.  Tfd- 
eastle,  6  App.  Gas.  217,  226. 
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ordiiuuy  work  of  the  ship  being  properly  oarried  on,  and 
usual  precaations  being  taken  without  express  order  from 
the  pflot  (r).  For  the  trim  of  the  ship,  and  generally  for 
her  Boffioienpy  as  regards  tackle  and  equipment  for  ordir 
niizy  purposes  of  navigation,  the  owner  or  the  master  is 
responsible  (^). 

If  the  pilot  is  below,  or  for  some  other  reason  is  not  in 
charge  of  the  deck  at  the  time  of  collision,  the  owners 
woald,  it  is  conceived,  be  liable  (t). 

Where  a  ship  is  in  tow  of  a  tug,  we  have  seen  that,  as  a 
general  rule,  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  in  charge  of  the  tow ;  but  in  the  absence  of  orders 
from  the  pilot,  it  is  the  duty  of  those  in  charge  of  the  tug 
to  keep  clear  of  other  ships,  and  for  a  collision  between 
the  tow  and  a  third  ship  caused  by  an  improper  alteration 
in  the  course  of  the  tug  made  without  orders  from  the  pilot, 
the  owners  of  the  tow  are  liable  {u). 

A  tug  in  the  Mersey  got  orders  from  the  compulsory 
pilot  in  charge  of  the  ship  in  tow  to  "slew  the  ship  round" 
preparatory  to  docking.  The  tug  executed  the  manoeuvre 
in  an  improper  manner,  by  towing  the  ship  across  the  bows 
and  foul  of  another  at  anchor.  The  owners  of  the  ship  in 
tow  were  held  liable  (a?). 

A  ship  was  in  collision  with  another  coming  out  of  dock. 
The  latter  had  not  been  reported  by  the  look-out.  It  was 
held  that  the  duty  of  the  look-out  being  to  watch  for  and 
report  vessels  in  the  river,  it  was  not  negligence  in  them 
not  to  have  reported  the  vessel  in  dock,  and  the  vessel 
being  in  charge  of  a  compulsory  pilot,  the  owners  were 
held  free  from  liability  (y). 

A  ship  in  charge  of  a  compulsory  pilot,  having  been  in 

(f)   The  OhriHiana^  infra;    The  iu)  The  Sinquaai,  6  P.  D.  241. 

ShiqiuH,  6  P.   D.  241 ;   and  Bee  (x)  The  Loekeley  SaU,  Ad.  Div. 

oaaeB  cited  mfra,  p.  246.  28th  March,  1887. 

(•)  Supra,  p.  242.  (y)  The  Caldbar,  L.  R.  2  P.  C. 

(0  See  The  Gordon,    18    Lower  238. 
Canada  Jozist,  109. 
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Kot  sending 
down  yards 
in  heavy 
weather. 


Owner  liable 
for  improper 
execution  of 
pilot's  orders. 


coUiBion  with  another,  drove  foul  of  a  third.  It  was  held 
that  the  owners  were  liahle  in  consequence  of  the  negli- 
gence of  the  master  and  crew  in  the  following  particulars : 
in  not  veering  out  more  chain  to  bring  the  ship  up ;  in  not 
bending  a  line  on  to  a  tow-rope,  so  as  to  enable  a  tug, 
which  came  alongside  the  ship  sued,  to  keep  her  clear  of 
the  other  ship ;  and  in  not  getting  sail  on  the  ship  (2). 

A  ship  in  charge  of  a  compulsory  pilot  was  riding  in  the 
Downs  in  heavy  weather,  and  drove  from  her  anchors  on 
board  another  ship.  If  some  of  her  gear  aloft  had  been 
sent  down,  she  might  have  ridden  in  safely  and  escaped 
collision.  It  was  held  by  the  Privy  Council  that  there 
was  contributory  negligence  on  the  part  of  the  master  in 
not  Bending  down  the  yards,  and  that  the  owners  were 
liable.  Parke,  B.,  in  delivering  the  judgment  of  the  Court, 
said : — "  The  step  being  one  which  every  master,  according 
to  ordinary  rules  of  navigation,  ought  to  have  taken  in 
every  open  roadstead,  where  many  vessels  were  lying,  and 
in  blowing  weather,  that  duty  was  not  exclusively  the 
pilot's,  but  that  of  the  master  also.  And  if  the  pilot  had 
given  express  orders  to  the  master  not  to  send  down  top- 
masts, &c.,  we  do  not  say  that  the  owners  might  not  have 
been  excused  from  responsibility  for  the  consequences  of 
that  omission  "  (a). 

The  owners  are  responsible  for  the  pilot's  orders  being 
promptly  and  efficiently  carried  out.  If  the  helm  is  not 
shifted  (6),  the  anchor  let  go  (c),  the  engines  stopped (c?),  or 
the  tow-rope  cast  off(^),  promptly  at  the  pilot's  order,  and 
a  collision  ensues,  the  owners  are  liable.  It  is  the  master's 
duty  to  repeat  the  pilot's  orders  (/),  and  to  see  that  they 


{e)  The  Annapolis  and  The  Golden 
Lightj  Lnsh.  356. 

(a)  The  Christiana,  Sammond  t. 
Rogers,  7  Moo.  P.  C.  C.  160,  173. 

(b)  The  Loehlibo,  7  Moo.  P.  C.  0. 
427 ;  The  Julia,  Lush.  224 ;  The 
Indus,  12  P.  D.  46,  48. 

{c)  Th€  Atlas,  2  W.  Rob.  602; 
Th*  Peerless,  13  Moo.  P.  G.  C.  484 ; 


The  Migborgs  Minde,  8  P.  D.  132. 

(d)  The  Itipon,  6  Kot.  of  Gas. 
246. 

{e)  The  Energy,  L.  B.  3  A.  &  £. 
48. 

(/)  The  Admiral  Boxer,  Swab. 
Ad.  193  ;  The  Lochlibo,  3  W.  Bob. 
310,  828. 
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are  cairied  out.  If,  in  caixying  them  out,  ordinary  pm- 
denoe  and  seamanship  require  a  particular  precaution  to 
1)6  taken,  it  will  be  held  to  be  negligence  in  the  master  if 
the  precaution  is  omitted.  Thus,  the  omission  to  run  out 
a  warp  or  check  line  when  docking  (g),  or  to  cut  a  lanyard 
which  holds  two  ships  together  when  in  collision  (A),  is  held 
negligence  in  the  master  or  crew. 

Id  case  of  the  pilot's  intoxication  or  manifest  incapacity,  interference 
it  is  the  duty  of  the  master  to  take  charge  of  the  ship  (/).  ^^^h^^ilot 
And  if  an  emergency  or  sudden  danger  arises,  when  the 
pilot  is  not  at  hand,  or  which  he  does  not  foresee,  the 
master  would  be  justified  in  giving,  and  it  seems  that  it 
would  be  his  duty  to  give,  an  order  necessary  for  the 
ship's  safety  {k).  But  interference  with  the  pilot's  duties  is 
justified  only  by  urgent  necessity.  "I  have  said  on  many 
occasions,  and  my  ruling  has  been  confirmed  by  the  Judi- 
cial Committee  in  the  case  of  Sammoftd  v.  Eogers  (/),  that 
a  master  has  no  right  to  interfere  with  the  pilot,  except  in 
cases  of  the  pilot's  intoxication  or  manifest  incapacity,  or 
in  cases  of  danger  which  the  pilot  does  not  foresee,  or  in 
cases  of  great  necessity  "  (m).  Care  must  be  taken  not  to 
interfere  with  the  pilot  unnecessarily ;  for  if  a  collision 
ooenrs  in  consequence  of  improper  interference  with  the 
pilot,  the  owners  will  be  liable.  "  It  would  be  a  most 
dangerous  doctrine  to  hold,  except  under  the  most  extra- 
ordinary circumstances,  that  the  master  could  be  justified 
in  interfering  with  the  pilot  in  his  proper  vocation.  If 
the  two  authorities  could  so  clash,  the  danger  would  be 
materially  augmented,  and  the  interests  of  the  owner. 


Is)  The  Cffnthia,  2  P.  D.  52  ;  see, 
kowerer,  The  Righorga  Mindey  8  P. 
D.  132,  where  the  duty  to  have  a 
check  line  astern  whilst  warping 
thiouffh  a  dock  was  held  to  lie  on 
the  pilot. 

(6)  The  MatMoehueettt,  1  W,  Bob. 
371. 

(t)  The  Chrisiianaf  Kammond  v. 
%«ri,  7  Moo.  P.  C.  0.  160,  172  ; 


The  Loehliho,  Folkk  v.  MeAlpin,  ib. 
427;  The  Jlibemia,  4  Jur.  N.  S. 
1244. 

{k)  The  Oitu  of  Cambridge,  Wood 
Y.  Smith,  L.  B.  6  P.  G.  461,  469 ; 
The  Argo,  Swab.  Ad.  462. 

{I)  The  Christiana,  7  Moo.  P.  C. 
C.  160,  171. 

(m)  Fer  Dr.  Lnshington  in  The 
Argo,  Swab.  462,  464. 
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which  are  now  protected  by  the  general  prinoipleB  of  law, 

and  specific  enactments,  from  liability  for  the  acts  of  the 

pilot,  would  be  most  severely  prejudiced"  (n). 

Whether  In  The  Girolamo{o),  a  ship,  with  a  pilot  on  board,  was 

pilot  imon-    ^^der  way  in  the  Thames  in  a  fog  so  dense  that  she  could 

Bible  for  being  not  proceed  without  danger  to  other  craft.     Sir  J.  Nicholl 

under  way  in  .    •         ■• 

too  donae  fog.  expressed  an  opinion  that,  imder  such  circumstances,  it  was 
the  .duty  of  the  master  to  take  the  charge  of  the  ship  out 
of  the  pilot's  hands,  and  to  bring  her  up.  In  other  cases, 
however,  it  has  been  doubted  whether  the  master  would  be 
justified  in  exercising  his  own  discretion  in  such  a  case ; 
and  the  better  opinion  seems  to  be  that  the  pilot  is  alone 
responsible  for  bringing  the  ship  up  when  necessary  (/?). 
Kavigatingon  It  has  been  held  that  when  the  pilot  was  taking  a  ship 
river5  ^  ^  on  the  wrong  side  of  the  river,  in  direct  violation  of  the 
law,  the  master  was  not  in  fault  for  not  interfering,  and 
that  he  would  not  have  been  justified  in  doing  so  {q).  In 
The  Julia^  Lord  Kingsdown  said  that  for  a  master  to  give 
to  the  man  at  the  wheel  a  different  order  from  that  given 
by  the  pilot,  while  a  tug  was  coming  alongside  to  take  the 
tow-line  on  board,  was  '^  misconduct  in  the  master  and 
disobedience  to  the  orders  of  the  pilot'*  (r).  So,  if  the 
master,  against  the  pilot's  orders,  takes  on  board  and  makes 
fast  the  tow-line,  he  and  his  employers,  the  shipowners, 
will  be  liable  for  a  collision  thereby  occasioned  («). 
Suggestions  It  is  not  improper  interference  on  the  part  of  the  master 
to  pflot.  ^Q  make  suggestions  to  the  pilot  or  to  offer  him  advice  {t). 

And,  in  case  of  a  manifest  danger,  it  is  the  duty  of  the 
master  to  interfere  to  this  extent.    In  a  salvage  case,  where 

(«)  Per  Dr.  Lushington  in.  The  320 ;  7  Moo.  P.  C.  C.  427  ;  and  see 

Maria,  1  W.  Rob.  96, 110.   See  also  tupra,  p.  244. 

The  Eibemia,  4  Jur.  N.  S.  1244 ;  {q)  The  Argo,   Swab.   Ad.   462. 

The  Feerlestf  Lnsh.  30 ;  The  Duke  But  aliter  as  to  lights ;  The  JtipoHf 

of  SuseeXf  iupra,  p.  198,  as  to  the  10  P.  D.  65. 

danger  of  dashing  authorities.  (r)  Lush.  224 ;  and  see  Theloeh' 

(o)  3  ILb^.  Ad.  169.  libo,  ubi  eupra. 

( p)  The  North  Ameriean  and  The  («)  The  Julia,  uH  eupra. 

Wild  Eose,  2  Mar.  Law  Gas.  O.  S.  \t)  The  Lochlibo,  ubi  eupra;  The 

319  ;  The  Lochlibo,  3  W.  Bob.  310,  OakJIeld,  11  P.  D.  34. 
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a  ship  in  charge  of  a  pilot  was  in  tow,  and  the  course  given 
to  the  tug  by  the  pilot  was  clearly  dangerous  and  wrong, 
Lord  Campbell,  in  delivering  the  opinion  of  the  Privy 
Council,  said :  *^  The  master  of  the  tug,  watching  the  course 
the  licensed  pilot  pursues,  ii  he  finds  that  this  course  will 
lead  the  vessel  into  danger,  is  boimd  to  interfere  and  make 
a  oonmiunication  to  the  master  of  the  ship,  instead  of 
making  himself  instrumental  to  the  destruction  of  life  and 
property"  (u).  And  we  have  seen  that,  under  some  cir- 
onmstanoes,  it  is  the  duty  of  the  master  of  a  tug  towing  a 
ship  which  is  in  charge  of  a  pilot,  to  alter  his  course  for 
the  purpose  of  keeping  clear  of  other  craft,  without  waiting 
for  orders  from  the  pilot  (x). 

In  The  Lochtibo  (y),  Dr.  Lushington  discusses  at  length 
the  question,  what  amount  of  interference  with  the  pilot  in 
the  performance  of  his  duties  will  make  the  owners  liable. 
An  order  given  by  the  master  or  crew  to  the  helm,  and 
repeated  mechanically  by  the  pilot,  amounts  to  ^^  illegal 
interference;"  but  mere  suggestion  to,  or  consultation 
■with,  the  pilot  is  not  interference.  Even  a  wrong  order  to 
the  helm  suggested  by  the  master,  and  adopted  advisedly 
by  the  pilot,  is  not  interference  on  the  part  of  the  master 
BQch  as  to  make  the  shipowner  liable  (z). 

Where  there  is  any  peculiarity  of  the  ship  which  makes  Duty  of 
her  di£Bcult  for  a  stranger  to  handle,  it  is  clearly  the  duty  ^^'  ^^^ 
of  the  master  to  offer  his  experience  and  advice  to  a  pilot  of  ship^ 
who  is  a  stranger  to  her  (a),  ^*^"       ^^' 

In  many  ports  the  harbour  or  dock-master  has  power,  Dockorhar- 
by  Act  of  Parliament,  to  regulate  the  movements,  mooring,  ^XiuKe!^ 
and  berthing  of  ships.    When  a  vessel  is  acting  under  the 
orders  of  such  a  person  her  owners  are,  as  regards  liability 
for  damage  done  by  her,  in'  the  same  position  as  when  she 

(m)   The    Duke    of    Manehetter,  Q^)  3  W.  Rob.  310 ;  affd.  on  app. 

SherOy  ▼.  Hibbert,  6  Not.  of  Cas.       7  Moo.  P.  C.  C.  427. 
470,  476.  (2)  The  Oakfield,  11  P.  D.  84. 

(z)  The  Sinquasi,  eupra^  p.  187.  (a)  Cf.  The  Meteor,  Ir.  Bep.  9 

Eq.  567 ;  eupra^  p.  243. 
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ifi  in  charge  of  a  compulsory  pilot ;  the  dock-master  is  not 
their  servant,  and  they  are  not  liable  for  damage  caused  by 
his  negligence  (b).  Thus  it  was  held  that  a  ship,  which 
was  damaged  by  another  falling  over  against  her  at  low 
water,  was  not  entitled  to  recover  damages  against  the 
other,  the  latter  having  been  berthed  under  the  directions 
of  the  dock-master  (c). 

But  in  a  place  where  vessels  are  required  to  take  up 
their  berths  under  the  orders  of  a  harbour-master,  if,  with- 
out any  directions  from  him,  a  ship  takes  up  a  berth  at 
which  she  is  afterwards  injured  by  another  properly  berthed, 
she  cannot  recover  against  the  latter  (d). 

If  ordered  to  do  so  by  the  dock  authorities,  a  ship  must 
send  down  her  yards ;  and  she  must  shift  her  berth,  even 
after  she  has  been  properly  moored  by  their  order,  and 
though  she  is  safer  where  she  is  (e). 

If,  in  carrying  out  the  orders  of  the  dock-master,  ordi- 
nary prudence  would  suggest  that  a  particular  precaution 
should  be  taken,  a  vessel  neglecting  to  take  that  precau- 
tion will  be  held  to  be  in  fault.  Thus  when  a  ship  was 
being  moved  imder  the  orders  of  a  dock-master,  and 
negligently  omitted  to  use  a  check  rope,  her  owners  were 
held  liable  for  damage  she  did  to  other  oraft  in  conse- 
quence (/). 

A  ship  going  out  of  dock  under  the  orders  of  a  dodL- 

master  was  offered,  and  accepted,  the  services  of  the  dock 

company's  tug.      Through  want  of  power  in  the  tug  a 

collision  occurred.     The  owners  were  held  liable,  there 

being  no  obligation  upon  them  to  accept  the  services  of 

the  tug,  or  on  the  company  to  supply  one  {g). 

liability  of  Whether  the  dock  or  harbour  authority  is  liable  for 

dock  or 

{b)  Cf.  The  New  York  Packet,  4  {e)  The£xeelHor,Jj.'R,2A.&B. 

Low.  Canada  Rep.  343.  268. 

(e)  The  Economy,   1  Pritch.  Ad.  (/}  The  Cynthia,   2  P.  D.  62; 

Dig.  3rd  ed.  286 ;  and  see  The  Bilbao,  see  also  The  Excelsior,  L.  R.  2  A.  & 

Lush.  149.  E.  268. 

{d)  The  Jacob,  1  Pt.  Ad.  Dig.  3rd  (^)  The  Belgie,  2  P.  D.  67,  note, 
ed.  286. 
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injuiy  done  by  a  sliip  wliilst  in  charge  and  acting  under  harbour 
the  orders  of  the  dock  or  harbour-master,  has  not  been  oS^on^^^'^ 
expressly    decided.      In   a    case    before    the  Admiralty  caused  by 
Division  (A),  it  was  assumed  that  they  would  be  liable  for  master's' 
the  negligence  of  the  harbour-master ;  and  such  would  negligence. 
aeem  to  be  the  law,  provided  the  harbour-master  is  acting 
^thin  the  scope  of  his  employment  by  the  harbour  autho- 
rity (t). 

It  will  be  convenient  here  to  consider  a  subject  closely  Position, 
connected  with  the  law  relating'^to  compulsory  pilotage;  responrfbilitr 
namely,  the  position,  duty,  and  liability  of  the  master,  ofmaster 
when  a  pilot  is  taken  voluntarily  and  not  by  compulsion  is  on  board. 
of  law.  In  considering  the  shipowner's  liability  for  colli- 
sion where  pilotage  is  compulsory,  we  have  seen  that  the 
law  assigns  certain  duties  to  the  master  and  others  to  the 
pilot ;  and  that,  if  the  master  interferes  with  the  pilot  in 
his  own  province,  he  does  so  at  the  risk  of  making  his 
owner  liable  in  case  of  collision.  Now  it  is  frequently  the 
duty  of  a  master  to  take  a  pilot  {k)  in  waters  where  there 
is  no  compulsion  of  law  to  do  so,  and  questions  have  arisen 
as  to  the  scope  of  the  master's  authority  and  duty  when  a 
pilot  is  on  board  under  such  circumstances,  and  as  to  his 
liability,  not  only  in  respect  of  damages  for  collision,  but 
for  other  matters  connected  with  the  navigation  of  the 
ship.  It  is  important,  therefore,  to  consider  whether  the 
position  and  responsibilities  of  the  master,  as  defined  by 
the  Admiralty  Courts  in  cases  relating  to  compulsory 
pilotage,  where  the  question  is  as  to  the  shipowner's  lia- 
bility for  collision,  agree  with  the  practice  of  seamen,  and 
whether  they  are  recognized  by  other  tribunals.  There  is 
xeason  to  think  that  outside  the  law  courts  nautical  opinion 

(A)  See  above,  p.  100.  Gas.  4th  Ser.  406 ;   8haw,  SaviU, 

(i)  See  on  this  queetion  Mersey  and  Albion  Co,  v.  Timaru  Sarbour 

Ihek  Tnuieea  v.  Gibbe^  L.  B.  1  H.  Board,  16  App.  Gas.  429;  The  Apollo, 

li.  93;  Metcalfe  y.  Seikeringim,  11  6  Asp.  M.  U.  356,  402. 

£x.  257  ;  5  H.  &  K.  719  ;  Solman  {k)  See  infra,  p.  257. 

T.  Jrtine  Sarbour  Trueteet,  4  Sees. 
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is  by  no  means  unanimous  in  assigning  to  the  master  the 
subordinate  position  in  which  he  is  placed  by  the  Admi- 
ralty decisions. 
In  H.M.  First,  as  to  the  responsibilities  of  the  captain  in  H.M. 

Navy.  In  Begulations  of  H.M.  Service  at  Sea  of  the  last 
centuiy  (2),  is  contained  an  article  which  provides  that 
the  pilot  shall  '^  have  the  sole  charge  and  command  of  the 
ship ;"  he  is  to  give  orders  for  navigating  the  ship,  which 
the  captain  is  to  see  carried  out.  The  captain  is  to  remove 
him  from  his  command  ''  U.  he  judges  him  to  behave  so  ill 
as  to  bring  the  ship  into  danger."  This  Regulation  differs 
considerably  from  that  now  in  force.  The  Eegulations  ol 
1879,  following  the  language  of  previous  Begulations  of 
1806,  1808,  1833,  and  1862,  contain  the  following  descrip- 
tion of  the  duties  and  responsibilities  of  the  captain,  navi- 
gating officer,  and  pilot  :— 

Art.  940.  ''The  captain  is  to  order  everything  that  relates 
to  the  navigation  of  the  ship  to  be  performed  as  the  pilot 
shall  require ;  but  nevertheless  he/and  the  navigating  officer, 
are  to  attend  particularly  to  his  conduct ;  and  if  from  his  own 
or  the  navigating  officer's  observations,  he  shall  have  reason 
to  believe  the  pilot  not  qualified  to  conduct  the  ship,  or  that 
he  is  running  her  into  danger,  the  captain  is  to  remove  him 
from  charge,  and  take  all  necessary  measiures  for  the  safety 
of  the  ship,  noting  the  time  of  the  pilot  being  so  removed  in 
the  ship's  log-book ;  and  if  the  ship  be  at  any  time  damaged 
through  the  ignorance  or  negligence  of  the  pilot  when  a 
common  degree  of  attention  on  the  part  of  the  captain  and 
navigating  officer  would  have  prevented  the  disaster,  those 
officers  will  be  deemed  to  have  neglected  their  duty.  This 
Article  is  equally  applicable  to  the  case  of  a  ship  in  charge 
of  a  Queen's  harbour-master  or  the  master  attendant  of  a 
dockyard." 

Under  this  article  it  is  held  by  the  Lords  of  the  Admi- 
ralty that,  it.  a  ship  gets  ashore  on  a  well-knovm  sand  in 

(Q  For  1790 ;  see  MSS.  in  the  Admizalty  Library  at  Whitehall. 
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oonsequenoe  of  an  obvioTifily  wrong  course  given  by  the 
pilot,  the  captain  is  responsible.  Thus  in  the  case  of  The 
Vigilant,  which  got  ashore  on  the  Ghinfleet  Sand  on  the 
22nd  of  October,  1862,  with  a  pilot  on  board,  the  captain 
and  the  master  were  severely  censured  by  the  Lords  of  the 
Admiralty  (m). 

The  opinion  of   the  Elder  Brethren  of  the  Trinity  Opinion  of 
House  upon  the  respective  duties  of  master  and  pilot  is  Bre^ren  of 
as  follows: — "That  in  well-conducted  ships  the  master  ^e Trinity 
does  not  regard  the  presence  of  a  duly  licensed  pilot  in 
compulsory  pilot  waters  as  freeing  him  from  every  obUga- 
tion  to  attend  to  the  safety  of  the  vessel ;  but  that,  while 
the  master  sees  that  his  officers  and  crew  duly  attend  to 
the  pilot's  orders,  he  himself  is  bound  to  keep  a  vigilant 
eye  on  the  navigation  of  the  vessel,  and,  when  exceptional 
drcumstanoes  exist,  not  only  to  urge  upon  the  pilot  to  use 
every  precaution,  but  to  insist  upon  such  being  taken." 
And  they  add,  that  this  is  the  view  generally  taken  by 
shipowners  (n). 

The  opinion  of  the  Board  of  Trade  as  to  the  respon-  Opinion  of  the 
aibility  of  the  master  is  that  "  he  is  boimd  to  exercise  a  ^^  ^' 
rigilant  supervision,  and  that  though  the  advice  of  the 
pilot  is  of  the  greatest  value,  the  master  is  not  bound  to 
follow  it  implicitly,  if  it  appears  in  his  deliberate  judg- 
ment to  involve  danger  to  the  ship."  In  accordance  with 
this  opinion,  the  Board  of  Trade  holds  that  it  rests  with 
the  master  to  decide  whether  in  bad  weather  he  will  get 
under  way  for  sea,  and  to  say  whether,  under  threatening 
oiroamstances,  he  will  proceed  or  turn  back  (o). 

The  Legislature  has  not  defined  the  duties  of  the  pilot ;  The  Merchant 
but  it  assumes  that  it  is  the  pilot's  duty  to  conduct  the  Aotef  "^^ 

(m]  See  Beport,  &o.,  of  the  Un-  Afisodstion,  4th  Oct.  1873,  Unsea- 

Beaworth7Ship6'Goniini88ion,1874,  worthy  Ships'  Commission,  1874, 

ToU  2,  p.  528.  vol.  2,  p.  627.  As  to  the  view  taken 

In)  Ibid,  by  the  Admiralty  Court  on  this 

(o)  See  a  letter  from  T.  Gray,  point,  see  aboye,  p.  244. 
Esq.,  to  the   Mercantile   Marine 
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In  the  Suez 
Canal. 


Neoessity  for 
pilot  as 
regards 
insuranoe. 


navigation  of  the  ship.  In  the  Merchant  Shipping  Act, 
1854,  he  ifi  spoken  of  as  "  having  the  conduct,"  "  having 
command  or  charge,"  "  having  charge,"  "  taking  charge," 
and  "  acting  in  charge  "  of  the  ship  (/?). 

In  the  Suez  Canal  there  is  a  fixed  and  compnlsoiy 
charge  for  pilotage,  but  the  pilot  does  not  supersede  the 
master  in  the  command  and  conduct  of  the  ship.  He  is 
on  board  only  as  the  adviser  of  the  master ;  the  respon- 
sibility as  regards  the  navigation  of  the  ship  remains  with 
the  master.  It  is  believed  that  the  position  of  the  pilot  is 
the  same  in  France  and  in  Spain  (g). 

If  a  vessel  sails  from  a  port  where  there  is  an  establish- 
ment of  pilots,  and  the  character  of  the  navigation  requires 
one,  it  has  been  held  that  the  warranty  of  seaworthiness 
in  a  policy  of  insurance  is  not  complied  with  if  a  pilot  is 
not  taken  (r).  And,  according  to  an  early  case  («),  if  a 
pilot  taken  on  board  in  pursuance  of  the  statute  leaves  the 
ship  before  the  voyage  is  completed,  the  policy  is  vitiated. 
Law  V.  Hollingworth  has,  however,  been  frequently  doubted, 
and  it  is  not  clear  upon  what  the  judgment  is  founded. 
So  far  as  it  decides  that  imderwriters  are  not  liable  for 
the  master's  negligence  in  not  taking  and  retaining  a  pilot 
at  a  port  other  than  that  from  which  the  ship  sailed,  it 
must  be  considered  as  overruled  by  later  cases  {t).    There 


(p)  See  88.  2,  359,  362,  388 ;  and 
per  Brett,  L.  J.  The  Ouy  Manner ' 
ing,  7  P.  D.  132, 134.  See  also  The 
Clan  Gordon,  7  P.  D.  190,  where  it 
was  held  that  the  words  *'  any  per- 
son having  the  care  of "  a  ship  did 
not  refer  to  or  properly  describe  a 
oompulsory  pilot. 

{^  See  the  Suez  Canal  Regu- 
lations of  1st  July,  1878,  infra, 
6672 ;  The  Guy  Mannering,  7  P. 
.  62,  132.  The  Spanish  Com- 
mercial Code,  Arts.  676,  691,  693, 
places  the  pilot  in  the  position  of 
adviser  to  the  captain,  reserving 
the  ultimate  responsibility  of  the 
captain.  Thetermj:»t^^oinArt.  693 


seems  to  apply  to  the  pilot  (piMo 
praetieo)  as  well  as  to  the  mate  or 
navigating  officer.  In  America 
pilots  of  passenger  ships  have  a 
special  authorily;  10  Stat,  at 
Large,  ch.  66,  s.  28.  It  was  held 
recently,  in  The  Auguata,  6  Asp. 
M.  C.  58,  161,  that  in  France 
(Havre)  the  pilot  advises  and  does 
not  supersede  the  master. 

(r)  FhUlipe  Y.  HeadloM,  2  B.  ft 
Ad.  280. 

(«)  Law  T.  ffoUingsworth,  7  T.  B. 
160. 

(0  Dixon  V.  Sadler,  5  M.  &  W. 
at  p.  416. 
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ifl,  however,  authority  to  the  effect  that,  where  at  different 
rtagoB  of  the  voyage  a  different  equipment  is  required,  the 
warranty  of  seaworthiness  in  a  policy  is  not  complied  with 
unless  the  ship  is  properly  equipped  at  each  stage  {»). 
Possibly  this  principle  might  be  applied  to  imseaworthiness 
due  to  the  absence  of  a  pilot. 

And  it  is  apprehended  that,  although  there  be  no  insur- 
ance, it  is  the  duty  of  the  master  to  tate  a  pilot  if  he 
is  unacquainted  with  the  locality,  and  the  nature  of  the 
navigation  is  such  that  a  prudent  seaman  would  not 
attempt  to  navigate  without  one. 

As  regards  the  master's  responsibility  for  collision  whilst  Master^s 
his  ship  is  properly  in  charge  of  a  pilot,  it  is  seldom  that  for  oolHsion 
any  question  can  arise.     For  a  collision  caused  by  the  fault  ^^J^^^^  ^^ 
of  the  pilot  the  master  is  not  answerable  in  damages  («?).  in  respect  of 
The  numerous  cases  upon  compulsory  pilotage  which  have  damages, 
defined  the  duties  of  the  pilot  on  the  one  hand,  and  of  the 
master  and  orew  on  the  other,  would  seem  to  assign  those 
duties  to  pilot,  master,  and  crew,  for  aU  purposes,  and  not 
only  for  the  purpose  of  determining  the  owner's  liability 
for  damages  in  case  of  collision.     Thus,  in  a  matter  which, 
upon  the  question  of  the  shipowner's  liability  for  damages, 
is  held  to  be  within  the  pilot's  province,  it  would  seem  that 
the  master  could  not  properly  be  held  responsible  in  respect  In  zespeot  of 
of  his  certificate  at  a  Board  of  Trade  enquiry.     But  this  ^  certificate, 
has  not  always  been  the  view  taken  by  courts  of  enquiry. 
With  regard  to  the  ship's  speed,  a  court  of  enquiry  has  held 
it  to  be  a  matter  for  which  the  master  is  responsible  (x) ; 
while  the  Admiralty  Court,  we  have  seen,  holds  the  pilot 
answerable  for  speed.    As  to  taking  a  ship  to  sea  in  bad  * 
weather,  courts  of  enquiry,  and  the  Board  of  Trade,  throw 

(m)  Quebec  Marine  Insurance  Co,  The  Oetavia  Stella,  6  Asp.  M.  G. 

T.  Cemmereial  Bank  of  Canada,  L.  182. 

R.  3  P.  C.  240.    See  further  The  {x)  In  The  Ostrich  and  The  Ben- 

WiUimn,eC.ldU)h.Sl6;  ThePorU-  bow,    Mitch.    Mar.   Beg.    1878,  a 

mouthy    ibid.   p.    317;    Lowndes,  master  was  held  in  fault  for  the 

losiiranoe,  2nd  ed.  96.  ship's  speed  at  a  Board  of  Trade 

(v)  See  3  Kent's  Gomm.  §  176 ;  enqnirj. 
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In  rORpect  of 
penalties  for 
improper 
nsyigation. 


the  responsibility  on  the  master  (y).  The  Admiralty  de- 
cisions upon  the  point  are  not  clear  (z).  The  general  rule, 
however,  must  be,  that  a  master  is  not  answerable  in  respect 
of  his  certificate  for  matters  which  are  within  the  proYince 
of  the  pilot  (a). 

The  same  rule  applies  with  regard  to  penalties  imposed 
by  Act  of  Parliament  for  infringement  of  local  bye-laws 
or  regulations  with  reference  to  the  navigation  of  ships. 
The  master  is  not  liable  to  such  penalties  where  the  act  is 
that  of  the  pilot,  and  done  by  the  pilot  in  the  performance 
of  his  duty  (J). 


In  what  "Waters  and  for  what  Ships  Pilotage  is 

Compulsory. 

In  what  Compulsory  pilotage  exists  only  in  waters  within  the 

forwhat^rfups  j^sdiction  of  a  duly  constituted  pilotage  authority,  and 
pilotage  is  for  certain  classes  of  ships  upon  particular  voyages  (c). 
Some  of  the  principal  pilotage  authorities,  such  as  the 
Trinity  Houses  of  London,  Hull,  Newcastle,  and  Leith, 
were  originally  constituted  by  charter ;  but  these,  as  well 
as  various  other  authorities  existing  around  the  shores  of 
the  United  Ejbigdom,  are  now  regulated  by  Act  of  Parlia- 
ment. The  Acts  relating  to  pilotage  are  general  and  local. 
The  general  law  as  to  pilotage  is  contained  in  the  Merchant 
Shipping  Acts,  1854 — 1889  (d),  and  the  Customs  Con- 
solidation Act,  1876  {e).    The  local  Acts  are  stated  below 


(y)  See  Beport  of  the  XJnsea- 
worihy  Slupa'  Ciommiflsion,  vol.  2, 
p.  627  ;  supra,  p.  265. 

(z)  See  casee  cited  supra,  p.  244. 

(a)  See  The  Vesta,  before  the 
WreNok  Commiadoner,  Times,  Sep- 
tember 16th,  1879. 

(b)  See  Oakley  y.  Speedy,  40  L.  T. 
N.  S.  881 :  Miehell  t.  £roum,  28 
Lt.  J.  Ad.  53. 


{e)  For  foreign  and  coloniallawB, 
see  infra,  j^,  279. 

(rf)  17  &  18  Vict.  c.  104,  Part  V. ; 
25  &  26  Vict.  c.  63,  bb.  40—42  ;  35 
&  36  Vict.  0.  73,  as.  9—11 ;  36  & 
37  Vict.  o.  85,  88.  19,  20 ;  52  &  53 
Vict.  c.  68.  As  to  Cinque  Port 
pilots,  see  16  &  17  Vict.  c.  129. 

{e)  39  &  40  Viot.  c.  36,  s.  141. 
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(p.  264)  in  oonneotion  with  the  places  to  which  they  relate. 
The  Merchant  Shipping  Acts  authoiize  bye-laws  to  be  made 
for  the  reg^olation  of  pilotage,  which  in  some  cases  are 
required  to  be  approved  by  Her  Majesty  in  Council. 

To  ascertain  whether,  in  a  particular  case,  pilotage  is 
oompolsory  or  not,  it  is  necessary  to  consider  the  combined 
effect  of  the  general  and  local  Acts,  and  of  the  bye-laws 
tor  the  time  being  in  force  under  them.  The  question  is 
frequently  one  of  considerable  difficulty. 

By  17  &  18  Yict.  c.  104,  s.  353,  compulsory  pilotage  General 
was  continued  in  all  districts  and  for  all  ships  (/)  in  and  dotage  Acts, 
for  which  pilotage  was  compulsory  on  the  1st  of  May,  1855, 
the  date  of  that  Act  coming  into  operation.  The  extent 
to  which  pilotage  is  compulsory  under  the  general  Act  of 
1854  can,  therefore,  be  ascertained  only  by  reference  to  the 
general  and  local  Acts  relating  to  pilotage  in  operation  on 
the  1st  of  May,  1855.  The  general  Act  of  that  date  was 
6  Geo.  IV.  0.  125  (^). 

By  the  same  section  of  the  M.  S.  Act,  1854  (s.  353),  it 
was  provided  that  all  exemptions  from  compulsory  pilotage 
in  force  on  the  1st  of  May,  1855,  should  be  continued.  It 
has  been  held  that  this  provision  is  general,  and  that  its 
operation  is  not  restricted  by  subsequent  parts  of  the 
same  Act  which  relate  exduaiyely  to  the  London  Trinity 
House  (A). 

The  following  section  (sect.  354),  however,  restricts  the  Ships  cany- 
opecation  of  sect.  353.    It  imposes  compulsory  pilotage  on  ^fg^^^n 


(/)  In  Part  V.  of  this  and  the 
HDeoding  Act,  ''ship"  moludes 
foreign  ahips;  Bee  62  &  53  Viot. 
0.68,0.1. 

\fj  There  u  some  doubt  as  to 
how  far  the  Act  of  Geo.  4  is  general, 
and  how  far  it  relates  only  to  the 
LGndon  Trinity  House  pilotage. 
THe  preamble  and  some  of  its 
pRmsioDs  appear  to  confine  its 
opention  to  London  Trinity  House 
pilotage ;  see  T/ut  Edsn,  2  W.  Bob. 
442;   Attorney 'General  ▼.  Cwr,   3 


Price,  302  ;  The  Maria,  1  W.  Hob. 
96  ;  but  in  Ti/ne  Improvement  Com- 
miuionert  r.  General  Steam  Naviga- 
tion  Co,,  L.  B.  2  Q.  B.  66,  it  was 
held  to  apply  to  pilotage  on  the 
Tyne  ;  and  in  The  Killamey,  Lush. 
427,  to  Hull  pilotage ;  and  some  of 
its  sections  are  clearly  of  gfeneral 
application ;  see  BeiWy  r.  Seott,  7 
M.  &  W.  93 ;  Carruthert  v.  Side- 
botham,  4  M.  &  S.  77 ;  The  Hankow, 
4  P.  D.  197. 

(A)  See  infra,  p.  273. 
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flaoGB  in  the    aji  vessels  carrymfi:  passenffers  between  places  situated  in 
dom.  the  United  Kingdom,  J ersey,  Unemsey,  Aldemey,  oark,  or 

Man.  So  far  as  sect.  354  is  inconsistent  with  sect.  353,  the 
former  section  prevails.  Pilotage,  therefore,  is  compulsoiy 
for  vessels  carrying  passengers  between  the  places  mentioned 
above  (t),  although  they  were  exempt  under  6  Geo.  IV. 
c.  125  {k) ;  and  it  seems  that,  in  the  absence  of  express 
provision  upon  the  point,  this  section  (sect.  354)  overrides 
all  exemptions  from  compulsory  pilotage,  whether  by  Order 
in  Council  or  statute. 
UluBtrationB.  The  following  decisions  illustrate  the  effect  of  the  above 
sections.  Notwithstanding  the  words  of  sect.  379,  purport- 
ing to  exempt  certain  classes  of  ships  in  the  London  Trinity 
House  district,  "when  not  carrying  passengers,"  those 
ships,  if  exempt  under  the  Act  of  Greorge  lY.,  are  not 
required  to  take  pilots  though  carrying  passengers,  unless 
they  are  plying  between  places  in  the  United  Kingdom 
or  the  islands  mentioned  above.  Thus  a  vessel  on  a  voyage 
from  London  to  the  Baltic,  with  passengers  on  board,  is 
not  required  to  take  a  pilot  in  the  Thames  (/).  But  a 
vessel  navigating  within  the  port  to  which  she  belongs  (m), 
an  Irish  trader  in  the  Thames  (n),  and  a  coaster  (o)  (some 


(»)  A  vessel  must  hare  at  least 
one  passeug^r  on  board  to  come 
withm  the  operation  of  s.  354 ;  The 
Hanna,  L.  B.  1  A.  &  E.  283 ;  The 
Lion,  L.  B.  2  A.  &  E.  102 ;  on  app. 
ibid,  2  P.  0.  626.  The  margmal 
note  to  sect.  364  in  the  M.  S.  Act, 
1854,  which  describes  that  section 
as  relating  to  '*home  trade  pas- 
senger ^ps,"  seems  incorrect ;  see 
sect.  2  of  the  same  Act. 

(A)  The  Temora,  Lush.  17.  The 
Queen  of  the  i?ay,  Ifumford  t. 
Crocker,  Ship.  Gazette,  14tii  June, 
1878,  seems  inoonsiBtent  with  The 
Temora, 

{I)  Iteff,  Y.  Stanton,  8  EU..  &  B. 
445  ;  and  see  The  £arl  of  Auckland, 
Lush.  164 :  on  app.  t^.  387 ;  The 
MoselU,  32  L.  T.  N.  S.  570. 

(m)  Exempt  (eemble)  by  6  Geo.  4, 


c.  125,  8.  29,  and  17  &  IS  Viet, 
o.  104,  s.  353;  Dublin  Fori  and 
Docks  Board  y.  Shannon,  Ix.  Bep.  7 
0.  L.  116;  21  W.  B.  Di^.  238. 
There  is  some  doubt  whether  the 
Act  of  6  Geo.  4,  o.  125,  applied  to 
Ireland ;  see  The  Eden,  2  W.  Bob. 
442.  The  port  to  which  a  ship 
belong  is  her  port  of  regiatry  f or 
the  tmie  beinf :  17  &  18  Vict. 
0.  104,  s.  33.  It  has  been  stated 
(Pilota^  Committee  Beport,  1888) 
that  it  IS  the  practice  of  some  owners 
to  register  their  ships  trading  to 
London  at  some  other  port  in  order 
that  pilotage  maj  be  compulsory,  so 
that  they  may  not  be  liable  in  case 
of  collision. 

(n)  The  Temora,  Lush.  17. 

(0)  The  MarmioH,  General  Steam, 
Navigation  Oo,  t.  London  and  Edin' 
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if  not  all  of  whioh  were  exempt  by  the  Act  of  Greo.  IV.), 
must  take  a  pilot  if  carrying  passengers. 

T^e  Marmiafif-a,  steamship  with  passengers  on  board,  on 
a  Toyage  from  Leith  to  London,  was  in  collision,  by  her 
own  fault,  in  the  Thames  abQve  Gravesend,  within  the 
port  of  London.  Her  master  had  a  pilotage  certificate 
from  Orfordness  to  Gravesend.  ^'  At  the  time  of  the  oolli- 
flion  the  ship  was  in  charge  of  a  Trinity  pilot.  The  defence 
of  oompnlsory  pilotage  being  set  up,  it  was  contended  that 
the  ship  was  exempt  as  being  a  ooaster  within  6  Geo.  lY. 
0.  125,  s.  59.  It  was  held  that  she  was  not  exempt ;  and 
ihaty  being  in  charge,  of  a  compulsory  pilot,  her  owners 
were  not  liable  (p). 

The  HankoWy  a  steamship  with  passengers  on  board,  and 
belonging  to  the  port  of  London,  on  her  voyage  from 
Anstralia  to  London,  was  in  collision  in  the  port  of  London, 
whilst  in  charge  of  a  Trinity  river  pilot  taken  on  board  at 
Ghravesend.  It  was  held  that  pilotage  was  compulsory, 
and  that  her  owners  were  not  liable  {q).  The  Charter  of 
James  11.  to  the  London  Trinity  House  being  produced, 
it  WB8  held  that  the  port  of  London  was  a  place  for  which 
'* particular  provision''  as  to  pilotage  had  been  made, 
within  the  meaning  of  6  Geo.  lY.  c.  125,  s.  59 ;  and,  con- 
sequently, that  there  was  no  exemption  from  liability. 

Pilotage  is  not  compulsory  for  ships  in  distress,  ships  General  ex- 
unable  to  obtain  a  qualified  pilot,  ships  docking  or  changing  ^p^^iy  ™ 
mooringa  in  port  (r),  or  certain  foreign  ships  under  sixty  pilotage. 


Usr^h  Shipping  Co,.,  Mitch.  Mer. 
&eg.,  Ist  June,  1877 ;  reported  on 
another  point,  *2  Ex.  B.  467. 

(p)  The  Marmion,  uhi  tupra. 

[q)  4  P.  D.  197.  The  learned 
judge  oonsidered  that  the  case  was 
governed  bj  The  KiUamey,  Lush. 
427,  and  that  The  Stettin,  Br.  & 
Lnah.  199,  was  not  to  be  followed. 
The  question  as  to  the  construction 
of  the  Act  of  Geo.  4  was  decided  in 
accordance  with  The  Stettin  in  The 
Generai  Steam  Kavigaiion  Co.  v.  The 
Britieh  and  GoUmial  Steam  Naviga^ 
tim  Co,^  L.  B.  3  Ex.  380 ;  on  app. 


ibid.  4  Ex.  238  (see  eupra,  p.  234). 
It  seems  doubtful  whether  the  de- 
cision in  The  Hankow  is  correct. 

(r)  17  &  18  Vict.  c.  104,  s.  362"; 
as  to  this  exemption,  see  The  ViC' 
toria,  It.  Kep.  1  £q.  336 ;  The  Maria, 
L.  B.  I  A.  &£}.  358 ;  Gregory  y.  Jones, 
90L.T.42,t»/.p.263,  note  {x);  and 
as  to  a  similar  exemption  under  the 
Act  of  Geo.  4,  see  Thornton  r.  Boland, 
2  Biiig.  219 ;  Mclntoeh  v.  Slade,  6  B. 
&  C.  667 ;  and  as  to  the  law  under  5 
Geo.  2,  c.  20,  see  Rex  y.  Lamb,  6 
T.  B.  76 ;  Itex  v.  Neale,  8  T.  B.  241. 
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tons,  exempted  by  Order  in  Council  under  4  Geo.  TV. 
c.  77,  s.  5,  or  6  Gteo.  IV.  e.  125,  s.  60.  Orders  in  Coundl 
made  under  the  latter  Aot  of  the  following  dates:  13th 
December,  1843,  exempting  certain  vessels  under  sixty 
tons  belonging  to  France,  Sardinia,  Portugal,  Texas, 
Sweden,  Norway,  Eussia,  Denmark,  Hanover,  Prussia, 
Bremen,  Lubeck,  Hamburgh,  Frankfort,  the  Netherlands, 
Greece,  the  United  States,  Mexico,  Columbia,  Venezuela, 
Brazil,  Bolivia,  Peru,  Rio  de  la  Plate,  or  Uruguay ;  and 
of  3rd  September,  1843,  exempting  similar  ships  of  Austria, 
Mecklenburg-Schwerin,  Mecklenburg-Strelitz,  or  Olden- 
burg ;  and  of  8th  Aug^ust,  1845,  exempting  similar  ships 
of  the  Two  Sicilies,  appear  to  be  still  in  force. 

The  Act  3  &  4  Vict.  c.  68,  empowered  the  Grown  by 
Order  in  Council  to  exempt  foreign  ships  in  certain  oases 
from  compulsory  pilotage.     This  power  does  not  appear 
to  have  ever  been  exercised. 
Ships  paflsing       Another  general  exemption  from  compulsory  pilotage  is 
ilotege  created  by  25  &  26  Vict.  c.  63,  s.  41,  which  is  as  follows : — 

trict.  « r£]^Q  masters  and  owners  of  ships  passing  through  the 

limits  of  any  pilotage  district  in  the  United  Kingdom  on 
their  voyages  between  two  places  both  situate  out  of  such 
districts  («),  shall  be  exempted  from  any  obligation  to  em- 
ploy a  pilot  within  such  district,  or  to  pay  pilotage  rates 
when  not  employing  a  pilot  within  such  district :  provided 
that  the  exemption  contained  in  this  section  shall  not  apply 
to  ships  loading  or  discharging  at  any  place  situate  within 
such  district,  or  any  place  situate  above  such  district,  on 
the  same  river,  or  its  tributaries  "  {t). 

The  district  intended  in  this  enactment  is  a  district 
other  than  that  in  which  the  final  port  of  discharge  or  the 
port  of  loading  is  situate  (ti).  It  is  not  dear  whether  a 
vessel  arriving  from  abroad  and  calling  at  a  place  in  the 
United  Kingdom  for  orders  would  be  exempt  under  this 

Sie,  18th  Feb.  1864,  infra,  p.  273. 

An  exemption  similar  to  this  (m)  Per  Brett,  M.  R.,  The  Win' 

lain  foroewithintbeLondon Trinity-  aton,  9  P.  D.  85,  where  thehistoiy 

House  districts  under  a  bye-law  of  this  enaotment  ia  traoed. 
approved  by  Order  in  Council  of 
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section.  It  would,  probably,  be  held  that  she  is  not  exempt. 
And  (probably)  the  section  does  not  apply  so  as  to  exempt 
ships,  with  passengers  on  board,  plying  between  places  in 
the  United  Kingdom  or  Channel  Islands  (x). 

The  Winston  (y)  was  a  decision  upon  this  section.  It 
was  there  held  that  a  vessel  putting  into  Dartmouth  on  a 
Toyage  from  New  York  to  Newcastle,  and  taking  on  board 
twenty  tons  of  bunker  coals  to  complete  her  voyage,  was 
subject  to  compxdsory  pilotage,  and  therefore  was  not  liable 
for  a  collision  which  occurred  by  the  fault  of  the  pilot  in 
charge  of  her  as  she  was  leaving  the  harbour.  The  word 
^loading  "  did  not,  it  was  held,  refer  to  cargo  alone. 

British  or  foreign  (s)  ships,  of  which  the  master  or  mate  Masters'  and 
has  a  pilotage  certificate  in  accordance  with  the  Merchant  ^'^i^^^' 
Shipping  Acts,  are  exempt  (a).  cates. 

By  the  Customs  Consolidation  Act,  1876  (6),  it  is  pro-  Differential 
Tided  that  no  foreign  ship  on  a  voyage  from  any  place  in  P^^tage  rates, 
the  United  EJingdom  or  the  Channel  Islands  to  any  other 
such  place  shall  be  subject  to  any  higher  or  other  pilotage 
charge,  or  to  any  other  rules  as  to  the  employment  of 
pilots,  than  a  British  ship  in  the  like  case. 

The  policy  of  the  law,  which  seems  formerly  to  have  PoUcy  of  the 
inclined  towards  compulsory  pilotage  for  the  supposed  ^^^^*^°^' 
heneflt  of  commerce  and  safety  of  seamen's  lives  (c),  is  pilotage. 


(x)  SeetMpro,  p.  260.  Sect.  41  of 
26  k  26  Yiot.  o.  63,  extends  the  ex- 
emption contained  in  1 7  &  ISVict.  c. 
104, 8. 379,  and  is  not  subject  to  the 
qoalifications  of  that  enactment.  A 
>hip  passing  through  the  limits  of  a 
pilotage  district,  on  a  vojage  be- 
tveentwo  places  both  situate  out 
of  sooh  district,  does  not  lose  her 
exemption  because  she  is  bound 
(for  a  pnrpose  other  than  loading  or 
^ifohuginff)  to  an  intennediate  port 
within  &ie  district.  A  yessel  under 
^«n  to  proceed  from  London  to 
Holyhead  and  therepiok  up  a  Liver- 
pool pilot,  and  thence  proceed  to 
^▼erpool,  was  not  required  to  take 
&  Holyhead  pilot,  though  she  picked 
vp  her  LiTeipool  pilot  within  half - 


a-mile  of  the  Holyhead  breakwater, 
diverging  five  miles  from  her  course 
and  stopping  her  engines  for  the 
purpose :  Gregory  y.  JoneB^  90  L.  T. 
42. 

(y)  8  P.  D.  176  ;  9  P.  D.  86.  In 
this  case,  MtUUr  v.  Baldwin^  L.  B. 
9  Q.  B.  457,  was  referred  to  with 
reference  to  bunker  coals. 

(z)  52  &  53  Vict.  c.  68,  s.  1. 

(a)  17  &  18  Vict.  c.  104,  ss.  340— 
344,  355.  As  to  these  certificates, 
see  The  KUlamey,  Lush.  202 ;  The 
Beta,  Br.  &  L.  328 ;  The  Earl  of 
Auckkmdf  Lush.  164 ;  on  app.  ib. 
387 

(b)  39  &  40  Vict.  c.  36,  s.  141. 
(<?)  Zuey  V.  Ingram,  6  M.  &  W. 

302  ;  The  Fatna,  2  W.  Rob.  184. 
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now  in  favour  of  restricting  oompulBOiy  pilotage  within  as 
narrow  limits  as  possible  {d).  The  Aots  of  1854  and  1862 
enable  pilotage  authorities  to  make  bye-laws  to  regulate 
pilotage  and  to  exempt  ships.  It  has  been  held  that, 
under  these  powers,  pilotage  can,  in  no  case,  be  made  oom- 
pulsory  for  ships  which  were  exempt  at  the  time  of  the 
passing  of  the  Act  of  1854  {e). 


Summary  of  Local  Pilotage  Acts. 

FLaoes  at  The  places  at  which,  and  the  Acts,  bye-laws,  and  Orders 

pulflory  pilot-  ^   Coimcil,  imdcr  which  compulsory  pilotage  exists  at 
age  exists.       various  ports  in  the  United  Kingdom,  are  as  follows  (/) : — 

Aberavon  :  See  Port  Talbot. 

Aberbrothwick  or  Arbroath :  See  infra,  p.  277. 

Aberdeen:  Pilotage  is  compulsory  for  inward-bound  vessels: 
31  &  32  Yict.  c.  138  (Local),  ss.  135  seq.;  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889 ;  Ord.  in  Council  of  25th 
June,  1872. 

Aberdovey :  See  London  Trinity  House, 

Arundel :  Pilotage  is  compulsory  for  all  vessels  of  30  tons 
and  upwards;  33  Geo.  m.  c.  100  (Local);  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889. 

Ayr:  Pilotage  is  compulsory  for  vessels  inward  and  out- 
ward bound;  18  &  19  Yict.  c.  119  (Local),  s.  51,  except  vessels 
imder  40  tons,  see  Pari.  Paper,  No.  408  of  1867 ;  for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

Ballina :  Pilotage  is  compulsory  for  inward-bound  vessels ; 
23  &  24  Yict.  c.  165  (Local),  ss.  42,  43. 

Beaumaris :  See  London  Trinity  House. 

Belfast:    Pilotage  is  compulsory  for  vessels  inwards  and 


(d)  See  per  Sir  R.  Phillimore, 
The  SaUey,  L.  B.  2  A.  &  E.  8,  16. 

(e)  The  Earl  of  Auckland,  Lush. 
164,  387 ;  Reg,  v.  Stanton,  8  E.  & 
B.  445 ;  25  &  26  Vict.  o.  63,  ss.  39, 
40. 

(/)  A  return  of  the  rules  and 
bjre-laws  for  the  time  being  in  f oroe 
18  made  yearly  to  the  Board  of 


Trade  by  every  pilotage  authority, 
and  the  returns  are  laid  before 
Parliament:  see  17  &  18  Vict, 
c.  104,  88.  337,  339.  The  last  le- 
turns  to  which  the  writer  has  ac- 
cess is  Pari.  Paper,  No.  154,  Sess. 
1889.  The  limits  of  the  aeyeral 
pilotage  districts,  and  the  bye-laws, 
will  be  found  set  out  in  theaeretoins. 
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oatwards,  except  ships  in  ballast  and  ships  coming  in  from 
stress  of  weather  and  whilst  within  the  limits  of  the  out-pilot 
groimd;  10  &  11  Vict.  c.  52  (Local),  ss.  98 — 106;  for  bye- 
laws,  see  Pari.  Paper,  No.  164,  Sess.  1889  (y) ;  Ord.  in  Coun- 
ca  of  15th  Aug.  1890. 

Blakeney  or  Clay :  Pilotage  is  compulsory  for  all  vessels, 
except  coasters  of  50  tons  and  upwards,  entering  or  leaving 
the  harbour;  57  Geo.  m.  c.  70  (Local);  for  bye-laws,  see 
Pari  Paper,  No.  154  of  1889. 

Boston :  Pilotage  is  compulsory  inwards  and  outwards  for 
Tessels  over  30  tons  o.  m. ;  16  Geo.  III.  c.  23 ;  for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1890,  and  Ord.  in  Council  of 
28th  Nov.  1889 ;  see,  also,  32  Geo.  III.  c.  79. 

Bridgwater :  See  London  Trinity  House. 

Bristol :  Pilotage  is  compulsory  for  all  vessels  navigating 
the  Bristol  Channel  eastwards  of  Lundy  Island  (4^  40 '  W. 
long.)  (A),  except  coasters,  Irish  traders,  and  vessels  bound  to 
or  from  Cardiff,  Newport,  or  Gloucester ;  47  Geo.  III.  (Sess.  2) 
c  33  (Local),  ss.  9—27  ;  24  &  25  Vict.  c.  236  (Local),  s.  4  ; 
but  see  11  &  12  Vict.  c.  43  (Local);  for  bye-laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889 ;  Order  in  Council  of  19th  July, 
1862.  As  to  Breandown  Harbour,  see  25  &  26  Vict.  c.  29 
(Local).  See,  abo,  Neath,  Bridgwater,  Swansea,  Penarth, 
Cardiff,  Newport,  Gloucester, 

Caernarvon,  Carlisle :  See  London  Trinity  House. 

Chester:  Pilotage  is  compulsory  for  all  vessels,  except 
coasters  and  Irish  traders;  16  Geo.  m.  c.  61  (Local)  (t) ; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Clyde:  See  Glasgow. 
.   Colchester :  See  London  Trinity  House. 

Dartmouth  :  See  London  Trinity  House. 

Drogheda:  Pilotage  is  compulsory  inwards  and  outwards 
for  aU  vessels  except  steamships;  5  Vict.  (Sess.  2)  c.  56 
(Local),  ss.  200 — 205  ;  and  vessels  under  30  tons ;  for  Eules, 
&c.,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Didflin :  Pilotage  is  compulsory  for  all  vessels  inwards  and 


ne  Be  Brut,  Ir.  Rep.  (Ad.)  1  C.  P.  D.  18th  Not.  1879 ;  see  Pari. 

£q.  72;  TK»  Arbutus,  2  Mar.  Law  Paper,  No.  154,  Sess.  1889. 
Om.  0.  S.  136.  (•)  Jonet  ▼.  Bennett,   63  L.  T. 

[h]  SatlT,  Cardiff  Filotage  Board,  N.  S.  706. 
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outwards  of  the  port  of  Dublin  or  the  harbour  of  Kingstown, 
except  coasters  under  50  tons,  vessels  in  ballast  and  coasters 
laden  with  fish  in  bulk  or  potatoes;  32  &  33  Yict.  c.  100 
(Local),  BS.  20  aeq, ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Sess.  1889.  See  also  The  Meteor  {j\  and  Dvblin  Part  and 
Docks  Board  v.  Shannon  {k),  decisions  under  the  above  Act. 

Dundalk:  Pilotage  is  compulsory  for  all  vessels,  in  and  out, 
except  vessels  under  30  tons,  and  vessels  coming  in  from  stress 
of  weather;  18  &  19  Yict.  c.  189  (Local),  ss.  91  seg.;  for 
Begulations,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Elgin :  See  Lossiemouth, 

Exeter^  Falmouth^  Fleetwood^  and  Fowey :  See  London 
Trinity  House. 

Fraserburgh :  Pilotage  is  compulsory  for  all  vessels  of  30 
tons  or  upwards,  in  or  out,  except  harbour  tugs ;  41  Yict. 
c.  51  (Local),  ss.  116,  117;  for  Begulations,  &c.,  see  ParL 
Paper,  No.  154,  Sess.  1889. 

Gainsborough :  See  Kingston-upon^Hull, 

Oaltoay:  Pilotage  is  compulsory  inwards  and  outwards  from 
the  roadstead  to  the  docks  for  all  vessels  of  and  over  50  tons, 
and  vessels  coming  in  from  stress  of  weather  or  contraiy 
winds;  16  &  17  Yict.  c.  207  (Local),  ss.  62  seq.;  and  see  23 
&  24  Yict.  c.  202  (Local). 

Glasgow :  Pilotage  is  regulated  in  the  Clyde  by  21  &  22 
Yict.  c.  149  (Local),  ss.  134  seq.  It  is  compulsory  for  vessels 
over  60  tons  navigating  the  Clyde  between  Hutchinsontown 
Bridge  and  a  straight  line  drawn  from  the  east  end  of  Newark 
Castle  to  Oardross  Bum,  except  vessels  \mder  100  tons  in  tow 
of  a  tug  whose  master  has  a  pilotage  certificate ;  see  Order  in 
Council  of  12th  September,  1863.  The  bye-laws  are  in  Pari. 
Paper,  No.  154,  Sess.  1889  (/). 

Goole:  See  King ston-upon- Hull. 

Greenock:  29  &  30  Yict.  c.  156  (Local) ;  and  see  Glasgow. 

Grimsby:  See  Kingston-upon-HuU,  and  12  &  13  Yict.  c.  81 
(Local). 

Hartlepool:  Pilotage  appears  to  be  no  longer  compulsoiy 

(J)  Jr.  Bep.  9  Eq.  667.  (/)  See  also  lUEdm,  2  W.Bob. 

{k)  Ir.  Hep.  7  G.  L.  116.  442 ;  Clyde  Navigation  Compwy  t. 

Barclay,  1  App.  Gas.  790. 
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tor  anj  ships.  See  Neiccasile-upon-Tyne ;  see  also  28  &  29 
Vict.  c.  58 ;  Orders  in  Ooimcil  of  27tlL  June,  1876,  and  7tli 
February,  1888 ;  for  bje-laws,  see  Pari.  Paper,  No.  154,  Bess. 
1889. 

Harwich  and  Holyhead :  See  London  Trinity  House.  The 
Harwich  district  includes  the  riyer  Stour  to  Mistlej. 

HtM  and  Humher :  See  Kingston-upon-HtdL 

Ipswich {m):  15  Vict.  c.  116  (Local):  See  London  Trinity 
House,  The  Ipswich  district  includes  the  river  Orwell  down 
to  Harwich. 

Irvine :  See  tn/ra,  p.  277. 

Isle  of  Wight :  See  London  Trinity  House, 

King*s  Lynn:  Pilotage  is  compulsory  in  and  out  for  all 
Tessels,  except  yessels  under  30  tons;  13  Oeo.  HI.  c.  30 
(Local) ;  4  &  5  Vict.  c.  47  (Local) ;  and  except  vessels  arriving 
within  the  Marsh  Out  banks  without  falling  in  with  a  pilot ; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889;  and  Orders 
in  Ooundl  of  1st  March,  1864;  14th  April,  1869;  21st 
February,  1874;  26th  March,  1878;  18th  March,  1880;  25th 
July,  1882;  25th  January,  1887. 

Kingston-upon-Hull,  Trinity  House  of:  The  Trinity  House 
of  Hull  was  incorporated  by  charters  of  23rd  Elizabeth  and 
13th  Oharles  II.  (»).  Its  jurisdiction  (o)  includes  the  river 
Humber,  HuU,  Ooole,  Selby,  Grimsby,  Gainsborough,  Spald- 
ing, and  Wisbeach.  It  is  now  regulated  by  2  &  3  Will.  IV. 
0. 105  (Local) ;  and  12  &  13  Vict.  c.  81  (Local) ;  see  also  17 
&  18  Vict.  c.  104,  s.  387  ;  6  Geo.  IV.  c.  125,  s.  89.  Under  the 
Act  of  Will.  TV.,  pilotage,  outwards  and  inwards,  is  compulsory 
for  all  vessels  except  British  coasters,  British  vessels  drawing 
less  than  6  .feet  of  water,  vessels  putting  in  for  shelter  or 
provisions,  and  vessels  under  150  tons  drawing  10  feet  or 
less  than  10  feet  of  water,  and  navigating  between  GK)ole  and 
Hull  Boads ;  see  bye-law  approved  by  Order  in  Council  of 
20th  November,  1873 ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 

(m)  Haigraft  y.  Hewith,  L.  B.  (o)  For  the  limits  of  the  jurisdio- 

10  Q.  B.  350.  tion,  see  TJ^  KUlamey,  uH  wpra  ; 

(»)  See  TkeKtOameyy  Lush.  427,  Beilby  y.  Itaper,  3  B.  &  Ad.  284  ; 
436.  Dock  Company  of  Hull  y.  Browne,  2 

B.  &  Ad.  43. 
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Sees.  1889;  and  Orders  in  Conncil  of  Slst  July,  1858,  11th 
January,  1859,  12th  September,  1863,  10th  May,  1872,  25th 
June,  1857,  20th  November,  1873,  26th  October,  1876, 
29th  January,  1889,  and  21st  October,  1890. 

It  has  been  held  that  under  the  Local  Act  (ss.  22,  89)  pilot- 
age is  not  compulsory  for  a  vessel  being  towed  from  one  part 
of  the  port  of  Hull  to  another  (/i).  But  it  is  compulsory  for 
an  inward-bound  vessel  whilst  passing  through  one  dock  to 
her  berth  in  another  dock ;  and  not  the  less  so  because  she 
has  brought  up  in  the  river  before  reaching  her  berth ;  and 
though  one  pilot  brings  her  in  from  the  sea,  and  another 
berths  her  (y). 

In  The  Killamey  (r)  it  was  held  that  pilotage  is  compulsory 
for  a  Goole  vessel  inward  bound  to  Ooole.  The  compulsion 
is  by  virtue  of  17  &  18  Vict.  c.  104,  s.  353,  which  continues 
6  Oeo.  lY.  c.  125,  by  which  (s.  58)  pilotage  is  compulsory  in 
licensed  waters,  except  (s.  59)  (amongst  other  exceptions) 
where  a  ship  is  in  her  home  port,  being  a  port  for  which  no 
^'particidar  provision"  as  to  pilotage  had  there  been  made 
by  Act  or  charter.  The  exception  of  sect.  59  does  not  include 
Hull,  for  which  provision  was  made  by  52  Geo.  HI.  c.  39. 

Pilotage  certificates  are  granted  to  the  masters  and  mates 
of  foreign  ships  by  the  Trinity  House  of  Hull. 

By  the  original  charters  the  Hull  Trinity  House  was  enabled 
to  grant  licences  to  pilot  vessels  outward  bound  only.  It  was 
doubted  by  Dr.  Lushington,  in  The  Killarney,  whether  the 
charters  empowered  the  Hull  Trinity  House  to  make  pilotage 
compidsory  under  penalty;  but  by  52  Geo.  III.  c.  39,  s.  21, 
provision  was  made  for  granting  licences  for  piloting  vessels 
bound  inwards. 

Kirkcaldy :  Pilotage  is  compidsory  for  vessels  inward  bound 
under  12  &  13  Vict.  c.  30  (Local),  s.  31 ;  39  &  40  Vict.  c.  179 
(Local);  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

(p)  The  Mariaj  L.  B.  1  A.  &  E.  however,  doubtful  whether  6  Geo. 

358.  4,  c.  125,  88.  58,  59,  apply  to  Hull 

(q)  The  Righorge  Minde,  8  P.  D.  pilotage;  seesupray  p.  269,  note  {g), 

132.  As  to  52  Oeo.  3,  o.  39,  a.  34,  applj- 

(r)  Lush.  427 ;  followed  in  The  ing  to  Hull  pilotage,  see  UsMr  r. 

Mariay  ubi    supra;    The   Itigborg$  Xyon,  2  Price,  118. 
Minde,   8  P.  D.    132.     It  seems. 
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Lancaster :  Pilotage  is  compulsory  in  and  out,  47  Geo.  III. 
(8e88«  2)  c.  37  (Local) ;  for  bye-laws,  see  Pari.  Paper,  No.  154 
(Sess.  1889). 

Limerick  :  See  infra,  p.  277. 

LittUhampton :  See  Arundel, 

Liverpool:  Pilotage  is  compulsory  inwards  and  outwards, 
except  for  coasting  vessels  in  ballast,  coasting  vessels  under 
100  tons,  and,  perhaps,  coasting  steamships  outward  bound  («) ; 
21  &  22  Vict  c.  92  (Local) ;  for  bye-laws,  see  Pari.  Paper, 
No.  154  (Sess.  1889),  and  Orders  in  Council  of  9th  May,  1866, 
30th  January,  1854,  and  26th  January,  1881  {t).  The  effect 
of  the  Act  appears  to  be  that  vessels  under  100  tons,  not 
being  coasters,  are  not  exempt;  see  sects.  130 — 141. 

Llanelly :  Pilotage  is  compulsory  for  all  vessels  with  cargo, 
and  for  all  vessels  above  forty  tons  register  in  ballast,  boxmd 
oyer  the  Bar  of  Burry  inwards  ;  and  for  all  vessels  of  thirty 
tons  register  with  cargo,  or  of  fifty  tons  register  in  ballast 
oatward  bound.  See  The  Ruby  (u) ;  see  also  53  Geo.  HI. 
c.  183  (Local)  ;  6  &  7  Vict.  c.  88  (Local) ;  21  &  22  Vict.  c.  72 
(Local) ;  27  &  28  Vict.  c.  203  (Local) ;  and  for  bye-laws,  see 
ParL  Paper,  No.  154,  Sess.  1889. 

London :  The  principal  pilotage  authority  in  the  United 
Kingdom  is  the  Trinity  House  of  Deptford  Strond  (x).  Its 
juiiBdiction  includes  three  districts,  or  classes  of  districts  (y). 
They  are,  (1)  The  London  District,  extending  from  Orfordness, 
on  the  north,  to  Dungenness,  on  the  south,  and  comprising 
the  Thames  and  Medway  up  to  London  and  Bochester 
Bridges;  (2)  The  English  Channel  District,  extending  from 
Dungenness  to  the  Isle  of  Wight  (2) ;  (3)  The  Trinity  Outport 


(«)  This  exemption  is  not  ex- 
picnly  repefded  b^  the  local  Act, 
and  seems  to  be  stiU  in  force  nnder 
17  &  18  Vict.  c.  104,  8.  353. 

(0  For  decisions  nnder  the  Liver- 
pool Act,  see  The  Princeton,  3  P. 
D.  90 ;  The  City  of  Cambridge,  L.  B. 
4  A.  &  £.  161 ;  on  app.  ib.  6  P.  C. 
4ol ;  The  Ocean  Wave,  L.  R.  3  P.  0. 
206 ;  The  Annapolis  and  The  Johanna 
Stoll,  Lush.  296  ;  The  Cachapool,  7 
P.  D.  217 ;  and  under  the  former 
liYerpool  Act,  Carruthera  y.  Side' 


botham,  4  M.  &  S.  77 ;  Attorney- 
General  V.  Caeej  3  Price,  302 ;  Rod- 
rigufz  y.  Melhuish,  10  Ex.  110 ;  The 
Northampton,  1  Sp.  E.  &  A.  162; 
The  Agrieola,  2  W.  Rob.  10. 

lu)  16  P.  D.  139,  164. 

\x)  Hereinafter  called  the  Lon- 
don Trinity  House. 

(y)  See  17  &  18  Vict.  c.  104, 
8.  370. 

(z)  As  to  this  district,  see  also 
Isle  of  Wight,  Newhaven,  Shore- 
ham. 
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Districts,  comprising  any  pilotage  district  for  the  appointment 
of  pilots  within  which  no  particular  provision  is  made  by  any 
Act  of  Parliament  or  charter  (a). 

At  Bridgwater,  Ipswich  (b),  and  Neath,  the  London  Trinity 
House  is  the  pilotage  authority,  and  compulsory  pilotage  is 
established  by  special  Acts  (c).  Between  Orfordness  and  the 
Nore  the  jurisdiction  of  the  London  Trinity  House  is  exclu- 
sive. The  Leith  Trinity  House,  notwithstanding  the  terms  of 
its  charter,  and  of  1  Oeo.  lY.  c.  37,  has  no  authority  to  grant 
pilotage  Hcences  for  that  district  (d). 

The  bye-laws  of  the  London  Trinity  House  are  set  out  in 
Pari.  Paper,  No.  154,  Sess.  1889. 

The  names  of  the  Trinity  Outport  Districts  are :  Aberdovey, 
Beaumaris,  Bridgwater  (0),  Bridport,  Caernarvon,  Carlisle, 
Colchester,  Dartmouth  (/),  Exeter  (y),  Falmouth  (A),  Meet- 
wood  and  Barrow,  Fowey,  Harwich,  Holyhead,  Ipswich  (i), 
Isle  of  Wight,  Lowestoft,  Maldon,  Milford,  Neath  {k\  New- 
haven,  Padstow,  Penzance,  Plymouth,  Poole,  Portmadoo, 
Bochester,  Bye,  St.  Ives  (Hayle),  Scilly,  Shoreham,  South- 
ampton, Teignmouth,  Wells,  Weymouth  (/),  Woodbridge  and 
Yarmouth  (m).  Their  limits  are  defined  in  ParL  Paper, 
No.  154,  Sess.  1889  (n).  It  will  be  found  that  the  districts 
extend,  in  many  cases,  far  beyond  the  limits  of  the  ports  from 
which  they  are  named.  For  example,  the  Falmouth  and 
Fowey  districts  together  include  the  whole  of  the  coast  and 
seas  from  Looe  to  the  Lizard ;  and  the  Yarmouth  district  in- 
cludes all  harbours  and  roadsteads  from  Yarmouth  to  Orford- 
ness, thence  across  the  Kentish  Knock  (t.e.,  on  a  line  running 


(a)  BeeB:adffraftY,JErewith,li,'R, 
10  Q.  B.  350. 

{b)  Eadgraft  v.  ffewith,  supra. 

{e)  These  Acts  are  specified  in 
coimectioii  with  the  places  to  which 
they  relate. 

{d)  Hosaaeh  v.  (Troy,  12  L.  T.  N. 
S.  701. 

(«)  See  Old.  in  Oonncil  of  17th 
May,  1867;  8  &  9  Vict.  0.  89 
(Local). 

(/)  See  Ord.  in  Conndl  of  12th 
Aug.  1869. 

(^)  See  Ord.  in  Council  of  4th 


Nov.  1867. 

ih)  See  The  Juno,  1  P.  D.  136. 

(i)  15  Vict.  o.  116  (Local),  under 
which  coasters  under  60  tons  are 
exempt ;  and  tn&dBadgraft  Y.Sewithy 
L.  B.  10  Q.  B.  360. 

(A;)  6  &  7  Vict.  o.  71  (Local). 

(l)  See  Ord.  in  Council  of  6th 
June,  1859. 

(m)  See  The  Earl  of  Auckland, 
Lush.  387. 

(»)  See  also  Maude  &  PoUock  on 
Shipping,  4th  ed.  App.  pp.  110— 
125. 
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outside  or  to  the  eastward  of  the  Ejiock)  to  the  Downs. 
Some  of  the  districts  are  non-exdusiYe  and  overlap;  the 
EngUsh  Channel  district,  for  example,  appears  to  indude  the 
Newhaven  and  Shoreham  districts. 

The  production  of  evidence  that  the  Trinity  House  was 
aocostomed  to  license  pilots  for  the  district  at  and  previous  to 
the  passing  of  17  &  18  Vict.  c.  104,  is  sufficient  proof  that  the 
district  is  an  outport  district  within  sect.  370  of  the  same 
Act  (o). 

Orders  in  Council  approving  bye-laws  of  the  London  Trinity 
House,  by  which  various  dasses  of  ships  are  exempted  from 
compulsory  pilotage,  and  providing  for  the  granting  of  pilotage 
certificates  to  masters  and  mates,  are  of  the  following  dates : 
13th  December,  1843;  3rd  September,  1844;  8th  August, 
1845;  18th  February,  1854(/>);  two  of  1st  May,  1855;  21st 
November,  1855;  two  of  the  16th  July,  1857  (y);  25th  July, 
1861;  21stDecember,  187l(r);  two  of  5th  February,  1873  ; 
2(K1l  November,  1873 ;  two  of  6th  September,  1880 ;  and  17th 
Maj,  1882.  An  attempt  is  made  below  to  summarize  the 
effect  of  these  exemptions. 

In  the  London  District  and  Outport  Districts  pilotage  is 
expressly  made  compulsory  by  17  &  18  Vict.  c.  104,  s.  376. 
In  the  English  Channel  District  (except  such  parts  of  it  as  are 
within  the  Newhaven,  Shoreham,  and  Isle  of  Wight  districts) 
pilotage  is  free.  There  are,  however,  large  classes  of  ships 
far  which  pilotage  is  free  in  the  compulsory  districts.  Besides 
the  ships  free  under  the  general  exemptions  created  by  the 
Merchant  Shipping  Act,  1854,  mentioned  above,  the  following 
are  exempt  in  the  London  district  (<) : — ^British  ships  on  their 


(0)  The  Juno,  1  P.  D.  136.  At 
lUmouth  the  limits  of  the  district 
We  been  eortended  bo  aa  to  indude 
the  aaohorage  ontside.  It  has  been 
doubted  whether  compulsory  pilot* 
age  can  be  so  extended:  see  n.  (e), 
'*9^,  p.  264. 

[p)  Made  under  16  &  17  Vict. 
0. 129,  8.  21. 

(q)  These  Orders  in  Council  will 
be  foond  set  oat  in  Maude  & 
Pdlock  on  dipping,  4th  ed.  App. 
pp.  60  ieq» 


(r)  In  the  case  of  a  line  of 
steamers  mnninff  from  London  to 
Japan,  back  to  London,  thence  to 
European  ports  north  of  Boulogne, 
and  so  back  to  London,  it  was  held 
that  pilotage  is  free  for  the  Yoyag^ 
with  a  crew  of  runners  from  Lon- 
don to  HoUand:  Courtney  y.  ColSy 
19  Q.  B.  D.  447. 

(«)  AH  these  exemptions  must  be 
taken  to  be  subject  to  17  &  18  Vict. 
0.  104,  8.  354,  which  imposes  com- 
pulsory pilotage  on  ships  carrying 
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inward  or  outward  voyage  from  or  to  the  Cattegat  or  White 
Sea,  or  any  place  in  or  between  them,  whether  using  the  north 
or  south  channels  of.  the  Thames ;  British  ships  being  constant 
traders  to  or  from  ports  between  Boulogne  (inclusive)  and  the 
Baltic;  British  ships  passing  on  their  voyage  through  any 
pilotage  district,  and  not  anchoring  therein ;  ships  sailing 
from  Dover,  Deal,  or  the  Isle  of  Thanet,  up  or  down  the 
Thames  or  Medway  or  into  or  out  of  any  place  within  the 
jurisdiction  of  the  Cinque  Ports,  and  owned  wholly  or  in  part 
by  master  or  mate  residing  in  Dover,  Deal,  or  the  Isle  of 
Thanet.  All  these  are  exempt  under  17  &  18  Vict.  c.  104, 
s.  353  (which  continues  6  Geo.  lY.  c.  125,  ss.  59,  62),  and  an 
Order  in  Council  of  the  18th  of  February,  1854(0- 

The  following  ships,  whether  British  or  foreign,  are  exempt 
in  the  London  and  Outport  Districts :  (A)  coasters,  ships  of 
and  under  60  tons,  stone  ships  from  the  Channel  Islands, 
ships  navigating  within  their  home  ports  (u) ;  (B)  ships  in 
ballast,  on  a  voyage  between  places  in  the  United  King- 
dom (x)  ;  (C)  ships  trading  between  Great  Britain,  the 
Channel  Islands  or  the  Isle  of  Man,  and  any  place  in  Europe 
north  of  Boulogne,  or  between  Brest  (inclusive)  and  Bou- 
logne (y) ;  (D)  ships  passing  through  the  limits  of  any  pilot- 


passengers  between  places  in  the 
United  Sangdom,  or  adjacent  is- 
lands; see  The  Temora,  Lush.  17. 

(t)  See  £eff.  v.  Stantoti,  8  E.  &  B. 
445  ;  The  Earl  of  Auckland,  Lush. 
164,  387 ;  The  Moselle,  2  Asp.  M.  L. 
C.  686  ;  The  Wesley,  Lush.  268 ; 
The  Hanna,  L.  R.  1  A.  &  E.  283. 
The  last  case,  followed  in  The  Ve»ia^ 
7  P.  D.  240,  establishes  the  distinc- 
tion, indicated  in  the  text,  between 
Briti^  and  foreign  ships.  ^  As 
to  the  existence  of  this  distinc- 
tion, notwithstanding  24  &  25 
Vict.  c.  47,  see  infra.  See  per 
Sir  R.  PhiUimore,  The  Veata,  ubi 
tupra,  as  to  the  clumsy  language 
of  the  Order  in  Council  of  18th 
February,  1854.  As  to  the  last 
class  of  ships  mentioned  in  the 
text,  see  Williams  v.  Newton,  14 
M.  &  W.  747;  Peake  v.  ScrtUch, 
7  Q.  B.  603.    The  Act  16  &  17 


Vict.  c.  129,  does  not  appear  to 
have  repealed  6  Geo.  4,  c.  125, 
s.  62. 

(u)  As  to  (A),  see  17  &  18  Vict, 
c.  104,  s.  379.  As  to  coasters,  see 
The  Lloyds  or  The  Sea  Queen,  Br.  & 
Lush.  359 ;  The  Ayricola,  2  W.  Rob. 
10 ;  as  to  ships  within  their  home- 
port,  where  the  port  is  London,  and 
as  to  the  limits  of  the  port  of  Lon- 
don, The  Stettin,  Br.  &  Lush.  199, 
and  General  Steam  Nawigalion  Co.  ▼. 
British  and  Colonial  Steam  Naviga^ 
tion  Co.,  L.  R.  3  Ex.  330 ;  ilnd.  4 
Ex.  238,  are  in  conflict  with  2%e 
Hankow,  4  P.  D.  197.  It  is  sub-, 
mitted  that  the  decisions  in  the 
earlier  of  these  cases  are  correct. 
See  also  The  Killamey,  Lush.  427. 

(x)  ABtothejelass(B),seeOrdera 
in  Council  of  21st  Nov.  1855,  and 
25th  July,  1861. 

(y)  As  to  (C),  The  Wesley,  Lush. 
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age  diatiict,  not  being  bound  to  any  place  in  such  district  or 
ADchoring  therein  (z).  Notwithstanding  the  words  of  17  &  18 
Tiot.  0.  104,  8.  379,  purporting  to  exempt  some  of  these  ships 
*^when  not  carrying  passengers,"  these  words  do  not  restrict 
the  extent  of  the  exemption  (a),  and  the  ship  is  exempt  although 
slie  has  passengers  on  board. 

The  exemptions  created  by  the  general  Acts  (supra,  p.  259) 
apply  in  the  London  Trinity  House  districts  as  elsewhere ; 
nmilarly,  yessels  in  the  London  Trinity  House  districts  are 
labject  to  the  general  obligation  to  take  a  pilot  when  carrying 
paasengers  between  places  in  the  United  Kingdom  {supra, 
p.  259). 

The  London  Trinity  House  grants  licences  to  masters  and 
mates  of  certain  passenger  ships,  both  British  and  foreign,  to 
pQot  different  ships  belonging  to  the  same  owner  (&).  A 
Tossel  of  which  the  master  or  mate  has  such  a  certificate  is, 
tlietefore,  exempt  from  compulsory  pilotage. 

licences  for  oyer-sea  pilotage  (i.^.,  beyond  the  limits  of  its 
jonsdiction)  are  granted  by  the  London  (c),  and  also  by  the 
Hull,  Trinity  Houses.  Pilotage  with  such  licences  is  Tolun- 
teiy(rf). 

The  power  given  to  the  London  Trinity  House  by  6  Geo.  IV. 
c.  125,  8.  51,  to  make  regulations  as  to  the  pilotage  of 
foreign  yessels  bringing  proyisions,  does  not  appear  to  haye 
been  exercised. 

Londonderri/  :  PUotage  is  compulsory  on  all  yessels,  inwards 


268;  The  Lion,  L.  R.  2  P.  C.  625  ; 
TUSM^tut,  L.  B.  1  A.  &  E.  283; 
17 1 18  Vict.  o.  104,  8.  379  ;  Order 
in  (bnnoil  of  2l8t  Deo.  1871. 
See  Gmrtney  y.  CHUf  19  Q.  B.  D. 
447,  tupra,  p.  271.  The  words  in 
net.  379  are  ' '  trading  to."  Thej 
do  not  confine  the  exemption  to 
■hips  bound  to  or  from  one  of  the 
London  Trinity  House  pilotage 
districts.  Thns,  a  steamship  boond 
horn.  liTerpool  to  Hamburg  was  in 
oollision  off Dungeness.  Sne  took 
a  pilot  when  gpoing  up  ihe  London 
rirer  for  repairSf  and  got  into  colli- 
non  ftffain  in  the  Thames.  It  was 
held  £at  she  came  within  the  ex- 


emption  of  sect.  379,  that  pilotage 
was  not  compulsory  for  her,  and 
that  her  owners  were  liable :  The 
Sutherland,  12  P.  D.  164. 

(z)  As  to  (D),  see  Order  in  Council 
of  18th  Feb.  1864,  and  17  &  18 
Vict.,  c.  104,  s.  379. 

(a)  Beff.  v.  Stantonf  ubi  supra; 
The  Earl  of  Auckland,  ubimpra. 

{b)  Order  in  Council  of  16th 
July,  1867. 

(e)  See  Order  in  Council  of  20th 
Not.  1873. 

{d)  But  quare,  if  suoh  a  pilot 
were  to  supersede  an  unlicensed 
pilot  under  61  &  62  Yict.  c.  68, 
8.  6. 
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and  outwards,  except  yessela  of  and  nnder  60  tons  in  ballast; 
48  Geo.  m.  c.  136  (Local),  s.  23  ;  17  &  18  Vict.  c.  177 
(Local),  88.  68  seq, ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 
8es8.  1889. 

Lossiemouth :  Pilotage  is  oompulsoiy  inwards  and  outwards 
for  all  vessels  over  40  tons ;  19  &  20  Vict.  c.  67  (Local), 
8.  57  ;  31  &  32  Vict.  c.  47  (Local) ;  for  regulations,  see  Pari 
Paper,  No.  154,  Sess.  1889. 

Lowestoft,  Maldon,  Milford,   Neath,   Newhaven,  Padstock, 
and  Penzance,     See  London  Trinity  House. 
Macduff:  See  infra,  p.  277. 
MiddUshorough :  See  infra,  Newcastle, 
New  Ross :  See  infra,  p.  277. 

Newcastle-upon-Tyne,  Tyne,  and  Tees:  The  jurisdiction  of 
the  Trinity  House  of  Newcastle-upon-Tyne  (c)  includes  Blyth, 
Seabam,  Nortb  Sunderland,   Holy  Island,  Wbitby,  Wark- 
wortb  Amble,  and  Alnmoutb.    It  formerly  included  tbe  river 
Tyne  and  tbe  river  Tees,  and  tbe  ports  of  Hartlepool  and 
Sunderland;  but  now  by  28  &  29  Vict.  c.  44  (tbe  Tyne  Pilotage 
Order  Confirmation  Act),  amended  by  30  &  31  Vict.  c.  78, 
pilotage  jurisdiction  over  tbe  wbole  of  tbe  river  Tyne,  and 
seawards  over  a  radius  of  seven  miles  (including  tbe  ports  of 
Tynemoutb,  Newcastle,  and  Sbields),  bas  been  transferred  to 
tbe  Tyne  Pilotage  Commissioners.     Witbin  tbat  jurisdiction 
pilotage  is  not  compulsory  {f).     By  similar  Acts  (27  &  28 
Vict.  c.  58 ;  28  &  29  Vict.  c.  59,  and  45  Vict  c.  1  (Local)), 
pilotage  jurisdiction  over  tbe  ports  of  Hartlepool  and  Sunder- 
land, and  over  tbe  wbole  of  tbe  Tees,  including  tbe  ports  of 
Stockton   and  Middlesborougb,   was    transferred  from  the 
Trinity  House  of  Newcastle-upon-Tyne  to   tbe  Hartlepool 
Pilotage  Commissioners,  tbe  Sunderland  Pilotage  Commis- 
sioners, and  tbe  Tees  Pilotage  Commissioners,  and  pilotage  is 
not,  it  would  seem,  compulsory  witbin  tbose  jurisdictions  (y). 
Under  41  Geo.  III.  c.  86  (Local),  pilotage  is  compulsory  on 

(e)  17  &  18  Vict.  B.  378.  scHednle  to  the  Sunderland  Act, 

(/)  See  Beet.  16  of  the  Schedule  and  sect.  15  of  the  schedale  to  the 

to  the  Act,  and  TheJohann  Sverdrup,  Teee  Act,  aie  nearly  identical  in 

11  P.  D.  49  ;  12  P.  D.  43.  terms  with  sect.  16  of  the  schedule 

{p)  Sect.  16  of  the  Bohedule  to  to  the  Tyne  Act,  adjudioated  upon 

the  Hartlepool  Act,  Beot.  14  of  the  in  The  Johmn  Sverdrup,  ubi  supra. 
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foreign  ships  (A)  within  the  jurisdiction  of  the  Trinity  House 
of  Newcastle-upon-Tyne,  except,  it  seems,  foreign  coasters, 
as  to  which  see  39  &  40  Yict.  c.  36,  s.  141.  The  existing 
bve-lawB  have  been  made  by  the  following  Orders  in  Council: 
Pot  Newcastle-upon-Tyne,  14th  February,  1883;  for  the 
Tyne,  17th  June,  1887;  for  Hartlepool,  27th  June,  1876, 
and  7th  February,  1888;  for  Sunderland,  29th  June,  1882, 
and  8th  March,  1886  ;  and  for  the  Tees,  16th  December,  1882. 
SeeParL  Paper,  No.  154,  Sess.  1889. 

Newry  :  See  infra^  p.  277. 

Peterhead:  Pilotage  is  compulsory  imder  36  &  37  Vict, 
c.  157  (Local),  ss.  77  seq,.f  for  all  vessels  of  30  tons  and  upwards 
bound  in  and  out,  except  steam-tugs  for  the  use  of  vessels 
frequenting  the  harbour.  See  Order  in  Council  of  1st  April, 
1881 ;  39  &  40  Vict.  c.  174  (Local) ;  and  for  bye-laws,  Pari. 
Paper,  No.  154,  Sess.  1889. 

Plymouth  and  Poole  :  See  London  Trinity  House, 

Port  Talbot  (formerly  Aheravon) :  Pilotage  is  compulsory 
under  4  Will.  IV.  c.  43  (Local),  s.  73,  on  all  vessels  inwards 
and  outwards  (i). 

Portmadocy  Eye,  Scilly,  and  Shoreham.  See  London  Trinity 
Home, 

Pulteney:  Pilotage  is  compulsory  for  vessels  over  40  tons 
m  and  out;  20  &  21  Vict.  c.  93  (Local),  ss.  52,  54.  See  also 
Wie]^, 

St.  Ives  {Hayle).     See  London  Trinity  House, 

Sligo :  Pilotage  is  compulsory  for  inward-bound  ships  of  20 
Urns  and  upwards,  except  vessels  reaching  Oyster  Island  with- 
out being  boarded ;  40  Vict.  c.  35  (Local) ;  for  regulations, 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

Spaldiny.     See  Kingston-upon-HulL 

Southampton.    See  London  Trinity  House. 

Southtcold :  Pilotage  is  compulsory,  inwards  and  outwards, 
ht  vessels  of  40  tons  and  upwards ;  1 1  Oeo.  IV.  c.  48  (Local) ; 
for  bye-laws,  see  Pari.  Paper,  No.  204  of  1874. 

(A)  TKe  Maria,  1  W.  Rob.  95  ;  the  obligation  to  take  a  pilot.     See 

Tyne  Improvement  Commiteumers  ▼.  The  Vesta,  7  P.  D.  240. 

Getteral  Steam  Navigation  Co.,  L.  R.  (i)  From  the  Board  of  Trade  re- 

S  Q.  B.  66.     24  i  25  Vict.  c.  47»  turns  it  does  not  appear  that  any 

docs  not  lelieYe  foreign  ships  from  pilots  are  licensed  under  tUs  Act. 

t2 
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Sunderland,  North,  See  Newcastle-upon-Tyne;  28  &  29 
Vict.  c.  69;  Orders  in  Council,  29th  June,  1882,  and  8tli 
March,  1886. 

Swansea :  FUotage  is  compulsory  for  vessels  inward  bound, 
except  yessels  under  100  tons  in  ballast ;  17  &  18  Yict.  c  126 
(Local);  Orders  in  Council  of  22nd  February,  1860;  4th 
February,  1861  ;  7th  January,  1864;  and  22nd  May,  1888; 
for  bye-laws,  see  Pari.  Paper,  No.  164,  Sess.  1889.  The  effect 
of  the  general  and  local  Acts  and  of  the  bye-laws  is  by  no 
means  clear. 

Tees  {River)  :  See  Newcastle-upon-Tyne. 

Teignmouthj  Thames :  See  London  Trinity  House. 

Tralee :  See  infra,  p.  277. 

Tyne :  See  Newcastle-upon-Tyne. 

Water/ord:  Pilotage  is  compulsory  in  and  out;  9  &  10 
Vict.  c.  292  (Local);  37  &  38  Vict.  c.  116,  ss.  12  seq.;  except 
for  yessels  drawing  less  than  6  feet ;  for  bye-laws,  see  ParL 
Paper,  No.  164,  Sess.  1889 ;  Order  in  Council,  January  12tb, 
1891  {k). 

Wells :  See  London  Trinity  House. 

Westport :  Pilotage  is  compulsory  for  all  yessels,  in  or  out, 
except  within  the  limits  of  the  out  pilot  grounds,  or  when  the 
master  is  licensed;  16  &  17  Vict.  o.  186  (Local),  ss.  13  seq.; 
see  Pari.  Paper,  No.  164,  Sess.  1889. 

Wexford:  Pilotage  is  compulsory  for  all  yessels,  in  or  out, 
with  cargo  or  passengers ;  37  &  38  Vict.  c.  40  (Local),  ss.  73 
seq. ;  see  also  26  &  26  Vict.  c.  122  (Local),  and  bye-laws 
approved  by  Order  in  Council,  26th  October,  1876 ;  Pari.  Paper, 
No.  164,  Sess.  1889. 

Weymouth  ;  See  London  Trinity  House. 

Wick:  Pilotage  is  compulsory  for  vessels  over  20  tons, 
entering  and  leaving  the  harbour,  except  frequent  traders 
whose  masters  or  mates  have  pilotage  certificates  (/) ;  26  &  26 
Vict.  c.  180  (Local),  ss.  10,  22,  23,  24;  see  also  20  &  21  Yict. 
c.  93 ;  for  bye-laws,  see  Pari.  Paper,  No.  164,  Sess.  1889. 

Wickloto :  Pilotage  is  compulsory  in  and  out,  except  for 

{k)  Ab   to  Waterford,   see  2%e         (/)  This  seems  to  be  the  effect  of 
Victoria,  Ir.  Bep.  A.  1  Eq.  336.  the  local  Acts ;  bat  their  langoag^ 

is  not  clear. 
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fteaiDBliips  in  certain  cases ;  5  &  6  "^^ct.  c.  Ill  (Local),  bs.  134 
9tq. :  and  see  14  &  15  Yict.  c.  121  (Local). 

Wiaheaeh:  See  Kingston-upoti-HuU ;  and  see  50  G^o.  HE. 
c  206  (Local). 

Woodbridge^  Yarmouth  (m).     See  London  Trinity  House, 

At  Aherhrothwickj  or  Abroath,  Irvine,  Limerick^  Macduff,  Races  at 
New  Boss,  Newry,  and  Tralee,  it  is  not  dear  whether  com-  J,^  are  hi 
pnlsoiy  pilotage  exists  or  not.    Li  some  cases  bye-laws  pur-  existence 
porting  to  make  it  compulsory  have  been  made.    The  Acts  by  SSe^pilotoge 
which  the  pilotage  authorities  at  these  places  are  regulated  oompnlsoTy. 
are  as  follows : — 

Aberbrothwick,  or  Abroath:  2  &  3  Vict.  c.  16  (Local); 
27  &  28  '^ct.  c.  83  (Local) ;  for  bye-laws,  see  Pari.  Paper, 
No.  154,  Sess.  1889.  Irvine:  36  &  37  Vict.  c.  124  (Local); 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889.  Limerick : 
4  Geo.  IV.  c.  94  (Local) ;  10  &  11  Vict.  c.  198  (Local) ;  bye- 
laws,  ParL  Paper,  No.  154,  Sess.  1889.  Macduff:  10  &  11 
Yict.  c.  127  (Local).  New  Boss :  24  &  25  Vict.  c.  140  (Local) ; 
87  &  88  Vict.  c.  116  (Local).  Newry :  10  Geo.  IV.  c.  126 
(Local) ;  Order  in  Council  of  16th  May,  1878.  See  Pari. 
Paper,  No.  154,  Sess.  1889.  Tralee:  9  Geo.  IV.  c.  118  (Local). 
See  ParL  Paper,  No.  154,  Sess.  1889. 

Pilotage  authorities  exist  at  the  following  places,  but  at  all 
of  them  pilotage  is  free.  Information  concerning  those 
marked  with  an  asterisk,  and  bye-laws,  where  they  eidst, 
will  be  found  in  Pari.  Paper,  No.  154,  Sess.  1889  (Pilotage 
Betum): — 

Berwick*:  48  Geo.  HI.  c.  104  (Local);  25  Vict.  c.  31 
(Local).  Borrowstoumness* :  38  &  39  Vict.  c.  137  (Local); 
46  &  47  Vict.  c.  76  (Local) ;  Order  in  Council,  26th  June, 
1886.  Buckie  {Cluny) :  37  &  38  Vict.  c.  185  (Local). 
Burghead*:  21  &  22  Vict.  c.  39  (Local);  Order  in  Council, 
17th  May,  1888.  Burntisland* :  44  &  45  Vict.  c.  85  (Local). 
Cardiff*  {n),  including  Penarth:  24  &  25  Vict.  c.  236  (Local), 
repealing  19  &  20  Vict.  c.  122  (Local) :  qusere,  whether,  xmder 
sect  31  of  this  Act,  pilotage  is  compulsory  for  a  ship  *' bound 

[m)  As  to  the  limits  of  the  Yar-  (n)  See    Orders   in   Gounoil   of 

moatii  district,  see  tupra,  p.  270.  October  2lBt,  1890,  as  to  the  Forts 

of  Cardiff  and  Barry. 
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foreign"  from  Penarth  Teith  passengers ;  43  &  44  Yict.  e.  24 
(Local);  OrdersinCouncil of  20ih October,  1874, and 20ih April, 
1 883.    Carlingford  Bar^ :  27  &  28  Vict,  c  93 ;  Order  in  Council 
of  16th  May,  1878.    Charlestown :  22  &  23  Vict.  c.  96.  (Local) ; 
Order  in  Council,  8th  February,  1890.     CoUraine*  :  42  &  43 
Vict.  c.  175  (Local) ;  48  &  49  Vict.  c.  185  (Local) ;  Order  in 
Council,  25th  January,   1887.     Cork^{o)i  1  Geo.  IV.  c.  52 
(Local).  Dingle^ :  48  &  49  Vict.  c.  1 04  (Local) ;  Order  in  Council, 
26th  June,  1886.     Douglas  (Ifile  of  Man) :  35  &  36  Vict.  c.  23. 
Dundee^  :  38  &  39  Vict.  c.  150  (Local).     Eyemouth  :  37  &  38 
Vict.  c.  185  (Local).     Gardenstown :  39  &  40  Vict.  c.  40  (Local). 
Gloucester*:  24  &  25  Vict.  c.  236  (Local).     Grangemouth: 
49'  &  50  Vict.  c.  76  (Local) ;  Order  in  Council,  February  19th, 
L889.     Hastings:  25  &  26  Vict.  c.  51.     Inverness*:  46  &  47 
Vict.  c.  43  (Local) ;  Order  in  Council,  5th  July,  1889  (super- 
seding, it  seems,  the  regulations  set  out  in  the  latest  Pilotage 
Betums).    Leith  Harbour  and  Docks*:  28  Geo.  m.  c.  58 
(Local);  38  &  39  Vict.  c.  160  (Local) ;  Order  in  Council  of 
30th  Jime,  1860.    Leith  Trinity  House*  {p):  1  Geo.  IV.  c.  37 ; 
5  Geo.  IV.  c.  39  (Local).     Leven  and  Methil* :  39  &  40  Vict 
c.  173  (Local) ;  46  &  47  Vict.  c.  43  (Local) ;  52  &  53  Vict.  c.  90 
(Local),   ss.  34,  38;  Order  in  Coxmcil,  8th  February,  1890; 
superseding,  it  seems,  that  of  25th  January,  1887.     Nairn* 
(No  bye-laws).    NewcastU'Upon-Tyne* :   See  aboye,  p.  274. 
Newport  {Mon.)* :  24  &  25  Vict.  c.  236  (Local).     Penarth: 
19  &  20  Vict.  c.  122  (Local) ;  see  above,  Cardiff.    Porthcawl*: 
18  Vict.  0.  50  (Local);  Pari.  Paper,  No.  154,  Sess.  1889; 
Orders  in  Council,  6th  May,  1857,  and  27th  Noyember,  1878. 
Rosehearty* :  26  &  27  Vict.  o.  104.     Sandhaven* :   36  &  87 
Vict.  c.  63  (Local) ;  Order  in  Council,   20th  March,  1877. 
Stonehaven* :  6  Geo.  IV.  c.  54  (Local)  ;  45  &  46  Vict.  c.  168 
(Local).    As  to  Hartlepool,  Sunderland,  and  Tees  river,  see 
above,  pp.  266,  274,  276. 

(o)  See    The  Eden,  2  W.  Bob.  July,  1797.    As  to  the  limit  of  its 

442.  jorudiction,  see  Mouaek  t.  Gray,  6 

( ;;)  The  Leith  Trinity  House  was  Br.  &  S.  698. 
inooxporated  by  oh4Uter  of    27th 
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Pilotage  in  Foreign  and  Colonial  Waters. 

CompulBOiy  pilotage  exists  in  many  foreign  countries, 
inclading  the  United  States  of  America,  France,  Germany, 
Belgium,  Holland,  Spain,  Portugal,  Eussia,  and  the  Argen- 
tine Bepuhlio.    But,  except  in  Germany  (see  Allgemeines 
Deutsche  Handelsgesetzbnch,  Art.  740),  the  doctrine  that 
the  shipowner  is  not  liable  for  the  fault  of  a  compulsory 
pilot  does  not  prevail  abroad:  see,  as  to  America,  The 
Chiiiaj  7  Wall.  63,  and  observations  2  Stuart's  Vice  Ad. 
Eep.  (Canada)  231 ;  The  Merrimac,  14  Wall.  199 ;  Smith 
1.  The  Creole,  2  Wall,  (jun.)  485 ;   2  Parsons  on  Ship, 
(ed.  1869)  117 ;  Smith  v.  Candri/,  1  How.  28  :  as  to  France, 
Caumont,  Abordage  Maritime,  §§  191 — 194 ;  Codes  Anno- 
tees,  Sirey  et  Gilbert,  Code  Commerc.  Art.  216,  §  9 ;  SibiUe, 
Abordage,  280 :  as  to  Spain,  Codigo  de  Commercio,  Arts. 
676,  691,  693 :  as  to  Belgium,  see  The  Halky^  L.  E.  2 
P.  C.  193 :  and  generally  as  to  foreign  law  on  the  subject, 
see  Beports  of  Pilotage  Committees  of  1870  and  1888. 

The  following  is  a  summary  of  pilotage  laws  in  force  in 
some  of  the  British  colonies  and  dependencies : — 

Australia,  South:  Pilotage  compulsory;  44  &  45  Vict. 
No.  237,  s.  282. 

Australia,  Western:  Pilotage  compulsory ;  18  Vict.  No.  15, 
B.  7. 

Bermuda :  Pilotage  compulsory ;  Law  No.  2  of  1843  con- 
tinued by  subsequent  laws. 

Bombay :  See  Muhammad  Yusuf  v.  Peninsular  ^  Oriental 
Steam  Navigation  Co,,  6  Bombay  L.  E.  98. 

Canada:  36  Vict.  c.  54,  makes  the  payment  of  pilotage 
charges  compulsory ;  but  expressly  provides  that  uo  ship  need 
be  placed  in  charge  of  a  pilot  (ss.  56,  69) ;  and  that  nothing 
in  the  Act  shall  be  deemed  to  exempt  owners  from  liability 
for  the  fault  of  a  compulsory  pilot  (s.  69)  :  See  The  Quebec, 
19  Low.  Canada  Jur.  197.  31  Vict.  c.  58,  and  27  &  28  Vict, 
c.  13,  s.  14,  are  {semble)  repealed  by  the  later  Canadian  law. 
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Jamaica:  Pilotage  oompuLsoiy ;  Law  35  of  1873;  Law  29 
of  1879  ;  Law  19  of  1881 ;  Law  36  of  1889. 

Mauritius :  Ordinance  No.  26  of  1881. 

New  South  Wales :  35  Vict.  No.  7. 

New  Zealand:  Pilotage  oompulsoiy;  31  Vict  No.  32;  33 
Vict.  No.  42. 

Newfoundland:  St.  John's;  pilotage  compnlsoiy  f or  inward- 
bound  ships,  except  coasters;  Gh.  100,  Consolidated  Statutes 
of  Newfoundland. 

Nova  Scotia :  Pilotage  compulsory ;  Bevised  Statutes,  Third 
Series,  Ch.  79 ;  33  Vict.  c.  17. 

Prince  Edward's  Island :  Pilotage  compulsoiy  (with  excep- 
tions); 7  Will.  4,  c.  19. 

Queensland:  Pilotage  compulsoiy;  46  Vict.  No.  12,  s.  113. 

South  Australia  :  See  Australia,  South. 

Straits  Settlements :  Pilotage  compulsory ;  Ordinance  No.  8 
of  1869;  Pilotage  Ordinance,  1868. 

Tasmania :  Pilotage  compulsoiy ;  21  Vict.  No.  16,  as.  73, 74. 

Victoria:  Pilotage  compulsoiy;  28  Vict.  No.  255,  ss.  73, 
74. 

Western  Australia :  See  Australia^  Western, 
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CHAPTER  XI- 

COLLISION  WITH  REFERENCE  TO — (1)  THE  SHIPOWNER'S 
LIABILITY  AS  CARRIER — (2)  THE  CONTRACT  OF  IN- 
SURANCE.— CRIMINAL  AND  OTHER  CONSEQUENCES  OF 
COLLISION. 

The  liability  of  the  shipowner  for  loss  by  collision  of 
goods  on  board  his  ship  may  be  considered  under  two 
heads :  (1)  his  liability  at  common  law  by  the  custom  of 
the  reabn ;  (2)  his  liability  upon  the  contract  of  carriage. 
A  oommon  hoyman(a),  the  owner  of  barges,  flats,  or 
lighters,  who  lets  them  out  for  hire(d),  the  owner  of  a 
general  ship  trading  between  places  within  the  realm  or  to 
foreign  lands  (c),  are  subject  to  the  liability  of  a  common 
earner.  Whether  the  owner  of  a  ship  that  is  not  a  general  Wlieiher 
ship,  and  trades  to  foreign  lands,  is  a  common  carrier,  or  ^  o^^  ^ 
liable  as  such,  is  doubtful  {d).  Again,  whether  the  owner  carrier, 
of  a  general  ship  is  liable  as  a  common  carrier,  except  so 
iar  as  he  is  protected  by  the  contract,  where  he  carries 
goods  under  a  bill  of  lading,  was,  until  of  late  years,  a 
question  much  disputed  (e).  It  appears  to  be  now  decided 
thatheisnotC/"). 


(a)  Forward  v.  HUard,  1  T.  R. 
27. 

[h)  Dok  T.  Ball,  1  WilB.  281 ; 
IfKt  y.  MeOa,  6  East,  428 ;  Liver 
Alkali  Co,  T.  Johnsony  L.  B.  9  Ex. 
388. 

{c)  Morte  y.  Slue,  I  Yentr.  190, 
288 ;  aee  on  this  case  per  BUck- 
Wn,  J.,  L.  B.  9  Ex.  341 ;  per 
Cookbnm,  C.  J.,  1  C.  P.  D.  430 ; 
Barelaf  y.  Cueulla  y  Oana,  3  Dongl* 
889. 

[d)  See  Liver  Alkali  Co,  y.  John- 
Mtt,  ubi  9upra;  Nugent  y.  Smithy 
\  C.  P.  D.  19 ;  ib.  423 ;  Chartered 


Mercantile  Bank  of  India,  Londotit 
and  China  y.  Netherlande  India 
Steam  Navigation  Co.,  10  Q.  B.  D« 
621. 

(e)  See  1  Panons  on  Shippm«f, 
pp.  245  seq,  ed.  1869,  where  the 
writer  states  that  he  is  not  so 
liable. 

(/)  Nugent  y.  Smith,  1  C.  P,  D. 
19,  423 ;  hut  eoe  per  Pollock,  B.^ 
Chartered  Mercantile  Sank  of  India^ 
London,  and  China  y.  Netherlands 
India  Steam  Navigation  Co.,  9  Q.  B. 
D.  118  ;  Hagn  y.  CuUiford,  4  C.  P. 
D.  182. 
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SHIFOWNBR  S  LIABILITY  AS  CARRIER. 


Shipowner's 
liability  at 
oommon  law. 


Shi^wner'fl 
liability  on 
the  contract 
of  carriage. 


At  oommon  law,  where  the  shipowner  is  subject  to  the 
liability  of  a  oommon  carrier,  he  is  liable  as  insurer  against 
loss  or  damage  from  any  cause  except  the  act  of  Gkxl  and 
the  Queen's  enemies  (^).  For  injury  to  passengers  on 
board  his  ship  he  is  liable  only  where  it  is  caused  by  the 
negligence  of  himself  or  his  agents,  the  officers  or  crew  (A). 
To  passengers,  therefore,  he  is  liable  for  injury  in  a  collision 
caused  by  the  fault  of  his  own  ship,  or  by  the  fault  of  both 
ships.  To  cargo-owners  he  is  liable  at  common  law  for 
loss  or  damage  in  a  collision  by  the  fault  of  his  own,  or 
of  both  ships,  or  where  it  is  an  inevitable  accident.  It  is 
possible  that  a  collision  might  occur  by  act  of  G-od,  in 
which  case  he  would  not  be  liable.  But  the  ordinary  so- 
called  case  of  collision  by  inevitable  accident,  as  where  it 
is  caused  by  stress  of  weather,  fog,  or  latent  defect  in  gear, 
would  not  be  held  to  be  an  act  of  God  (?'). 

It  has  been  held  in  America  that  owners  of  a  tug  towing 
craft  with  goods  on  board  are  not  Uable  as  common  carriers 
for  the  safety  of  the  goods  (k). 

In  practice  the  shipowner  carrying  goods  usually  con- 
tracts himself  out  of  the  onerous  liability  imposed  on  him 
by  the  common  law.  By  the  charter-party  or  bill  of  lading 
it  is  usually  agreed  that  the  goods  shall  be  carried  and 
delivered  in  good  order,  imless  loss  or  damage  shall  arise 
from  certain  specified  causes.  These  causes,  technically 
called  "  exceptions, "  commonly  indude  "  perils,  dangers, 
and  accidents  of  the  sea,  rivers,  land,  carriage,  and  steam 
navigation,  of  whatsoever  nature  and  kind."  Under  a 
bill  of  lading  so  fi*amed  the  shipowner  is  not  liable  for  a 
collision  which  occurs  without  negligence  in  either  ship  (/), 


iff)  Nugent  v.  SmUh,  1  C.  P.  D. 
19 ;  ib.  423. 

(A)  See  Redhead  v.  Midland  Rail, 
Co.,  L.  B.  2  Q.  B.  412 ;  on  app. 
ib,  4  Q.  B.  379,  and  the  cases  there 
cited. 

(i)  See  Nugent  v.  Smith,  1  C.  P. 
1).  19,  34,  as  to  what  is  an  act  uf 


God. 

(k)  Caton  y.  Rumney,  13  Wend. 
387.  This  seems  to  be  the  general 
rule,  bnt  there  are  contrary  de- 
cisions ;  see  1  Parsons  on  Shipping 
(ed.  1869),  247,  note. 

(0  Ruller  V.  Ftsher,  3  Esp.  67 ; 
Chartered  Mercantile  Rank  of  India, 
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or  for  8  ooUision  caufied  wholly  by  the  fault  of  the  other 
ship  (m) ;  but  he  is  liable  where  there  is  negligence  in  his 
own  ship.    Sometimes  in  the  bill  of  lading  there  is  oon-  Exo^tion  of 
tained  an  exception  of  "  collision."    In  that  case  the  ship-  J^^*^^  qJ'^" 
owner  is  not  liable  for  a  collision  caused  by  the  fault  of  lading, 
the  other  ship  (n) ;  but  he  remains  liable  for  a  collision 
caused  by  the  fault  of  his  own  ship.     The  reason  for  his 
liability  for  a  collision,  caused  wholly  or  in  part  by  the 
iault  of  his  own  ship,  is  that  '^  underlying  the  contract 
implied  or  inyolved  in  it  (the  bill  of  lading)  is  ...  an 
engagement  on  his  part  to  use  due  care  and  skill  in  navi- 
gating the  ship  and  carrying  the  goods  "  (o). 

To  cover  loss  by  the  fault  of  the  carrying  ship  the  Other  ex- 
foUowing  exception  is  sometimes  added: — "Accidents,  *^P*^°°®' 
loss,  or  damage,  from  any  act,  neglect,  or  default  whatso- 
ever, of  the  pilot,  master,  or  mariners,  or  other  servants 
of  the  shipowner  in  navigating  the  ship."  These  words 
cover  loss  in  a  collision  caused  by  the  fault  of  the  carrying 
ship  (p) ;  but  they  do  not  cover  loss  by  a  collision  with 
another  ship  of  the  same  owners  caused  entirely  by  the 
&ult  of  such  ship  {q). 

An  exception  of  '^  dangers  or  accidents  of  navigation  " 
in  a  bill  of  lading  covers  loss  of  cargo  by  collision  caused 
by  the  fault  of  the  other  ship  (r). 


Zondan,  and  China  y.  Neiherlandt 
India  SUam  Ncmgatum  Co.,  Limited^ 
10  Q.  B.  D.  621.  Ab  to  American 
law  on  tiie  point,  see  AngoU  on 
CSiniers,  5th  ed.  613. 

(m)  WiUony  Sons  %  Co,  y.  (honert 
rf  Cargo  per  Xantho^  The  XanthOy 
12  App.  Gas.  503,  oyerruling 
Weediey  y.MicheU,  11  Q.  B.D.  47. 

(n)  Lloyd  v.  General  Iron  Screw 
CaUier  Co.,  3  H.  &  G.  284  ;  Grill  y. 
General  Iron  Screw  Collier  Co.,  L.  B. 
1  C.  P.  600 ;  on  app.  ib.  3  G.  P. 
476:  Woodley  y.  Michell,  11  Q.  B. 
D.  47 ;  Chartered  Mercantile  Bank, 
^.  Y.  India  Steam  Namgation  Co,^ 
10  Q.  B.  D.  521,  531. 


(o)  Fer  Lozd  Kacnaghten,  The 
Xnnthoy  12  App.  Gas.  503,  515. 

(p)  Chartered  Mercantile  Bank,  ^. 
Y.  Netherlands  India  Steam  Naviga- 
tiott  Co.,  10  Q.  B.  D.  521.  Except, 
perhaps,  -where  there  is  negligence 
on  the  part  of  the  owner  in  ap- 
pointing an  incompetent  master  or 
crew ;  see  per  Brett,  M.  B.,  10  Q. 
B.  D.  632. 

{q)  Chartered  Mercantile  Bank,  ^c. 
Y.  Netherlands  India  Steam  Naviga- 
tion  Co,,  ubi  supru, 

(r)  Sailing  Ship  Garston  Co.  y. 
Siekie,  Borman  ^  Co,,  18  Q.  B.  D. 
17. 
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The  Bemina  was  in  collision  partly  by  her  own  fault. 
Ooods  on  board  were  in  consequence  of  the  coUisLon  tran- 
shipped to  another  ship,  and  whilst  being  carried  on  to 
their  destination  were  lost  by  the  fault  of  those  on  board 
the  carrying  ship.  It  was  held  that  an  exception  in  the 
original  bill  of  lading  of  "  act  of  God,  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,"  did  not  cover  the  loss  («). 

In  the  case  of  a  collision  between  the  carrying  ship  and 
another  belonging  to  the  same  owners,  the  effect  of  the 
exception  last  mentioned,  together  with  the  statutoiy  rale 
as  to  division  of  loss  where  both  ships  are  in  fault  (36  &  37 
Vict.  c.  66,  s.  25,  sub-sect.  9),  is  to  relieve  the  shipowner 
from  making  good  to  the  cargo-owner  more  than  half  his 
loss.  He  is  liable  as  carrier  for  half,  and  for  half  only,  of 
the  loss  on  the  goods  {t). 

The  case  {u)  which  decided  these  points  was  as  follows: — 
A  collision  occurred  between  The  Crotm  Prince  and  Hie 
Atjehy  a  ship  belonging  to  the  owners  of  The  Crown 
Prince^  by  the  fault  of  both  ships.  The  question  arose 
whether  the  shipowners  were  liable  to  the  owners  of  cargo 
shipped  on  board  The  Crown  Prince  under  a  bill  of  lading 
containing  exceptions  of,  amongst  other  things,  '^  colli- 
sion," and  '^accidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots,  master,  or 
mariners,  or  other  servants  of  the  company  in  navigating 
the  ship."  It  was  held  that  the  shipowners  were  not 
liable  upon  the  contract  of  carriage.  Baggallay  and 
Lindley,  L.JJ.,  were  of  opinion  that  the  exception  of 
"  collision,"  although  it  did  not  cover  the  negligence  of 
The  Crown  Prince  {x)^  did  cover  that  of  TheAtjeh;  and 
further,  that  the  negligence  of  Hie   Crown  Prince  was 


(«)  The  Bemina  (No.  2),  12  P.  D. 
36. 

(t)  Chartered  Mercantile  Sank,  ^. 
V.  Netherlands,  #c.  Co,,  10  Q.  B.  D. 
521. 


(u)  Ibid. 

he)  Lloyd  V.  General  Iron  Serenb 
CoUier  Co,,  3  H.  &  C.  284 ;  GriU  v. 
General  Iron  Screw  CoUier  Co.,  L.  R4 
1  C.  P.  600 ;  f*.  3  C.  P.  476. 
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oovered  by  the  other  exception  stated  above.  In  the  Court 
below  (y),  Pollock,  B.,  and  Manisty  and  Stephen,  J  J., 
oonsideTed  that  the  shipowners  were  not  protected  by  the 
exception  of  "  collision/'  on  the  ground  that,  since  liability 
for  loss  by  collision  caused  by  the  fault  of  the  carrying 
ship  is  not  excluded  by  that  exception,  neither  is  loss  by 
collision  caused  by  the  fault  of  the  carrying  ship  and 
another  belonging  to  the  same  owners.  Pollock,  B.,  and 
Stephen,  J.,  held  that,  though  the  second  exception  would 
have  protected  the  shipowners,  if  the  collision  had  been 
caused  entirely  by  the  fault  of  The  Croum  Prince^  it  had 
no  application  to  a  case  where  both  ships  were  in  fault. 
Manisty,  J.,  held  that  the  contract  in  the  bill  of  lading 
was  express,  to  carry  and  deliver  the  goods  safely,  subject 
to  certain  exceptions,  which  did  not  include  negligence  of 
those  on  board  ITie  Atjeh.  Pollock,  B.,  appears  to  have 
held  the  shipowners  were  liable  as  common  carriers,  being 
unprotected  by  the  terms  of  their  bill  of  lading. 

As  stated  above,  the  Court  of  Appeal  reversed  the  deci- 
n.on  of  the  Court  below  as  to  the  liability  of  the  ship* 
owners  on  the  bill  of  lading.  But  the  shipowners  were 
held  liable  in  tort  (s)  for  the  negligence  of  their  servants 
on  board  The  Atjeh^  though,  by  reason  of  the  rule  as  to 
division  of  loss,  for  only  half  the  loss. 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Rale  as  to 
fault  does  not  aflEect  the  right  of  a  cargo-owner  to  recover  i^^^  ° 
foil  damages  for  breach  of  the  contract  of  carriage  against 
the  owner  of  the  carrying  ship,  though  the  other  ship  was 
also  in  fault  for  the  collision.  But  it  abridges  his  common 
law  right,  as  against  the  owner  of  the  other  ship,  by  limit- 
ing  the  liability  of  the  wrong-doer  to  one-half  the  loss  {a) ; 

(y)  9  Q.  B.  D.  118.  (a)  The  Milan,  Luah.  388 ;  Chap^ 

(2)  Astotheliabiliiyof  theship-  man   v.   Moyal  Netherlands   Steam 

owner  in  tort  as  well  as  upon  the  Navigation  Co.,  4  P.  D.  157,  165 ; 

contract,  see  Morgan  v.  Ravaz,  6  H.  Chartered  Mercantile  Bank  of  India 

^^.266;  Pontifex  T.Midland  Rail,  v.   Netherlands  India  Steam  Navi- 

Co.,  3  Q.  B.D.  23.  gatum  Co.,  10  Q.  B.  D.  621.     The 
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sea"  covers 
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and  this  is  the  case  even  where  the  two  ships  belong 
to  the  same  owner  (6).  If  part  of  the  loss  on  cargo  is 
recovered  against  the  owner  of  the  carrying  ship,  the 
residue,  up  to  one-half  the  loss,  may  be  recoyered  against 
the  other  ship  (c). 

Damage  to  goods  in  a  oolUsion  caused  hy  the  negligence 
of  those  on  board  is  not  covered  by  an  exception  of  barratry 
in  the  bill  of  lading  (d). 

Shipowners  contracted  with  a  passenger  that  they  should 
not  be  responsible  for  any  loss  or  damage  arising  from 
perils  of  the  sea  .  .  .  •  or  from  any  act,  neglect,  or  de- 
fault whatsoever  of  the  pilot,  master,  or  mariners.  It 
was  held  that  no  damages  could  be  recovered  for  the  death 
of  the  passenger,  who  was  killed  in  a  collision  for  which 
the  carrying  ship  was  in  fault  (e). 

Where  the  collision  is  caused  by  an  unnecessary,  but 
not  negligent,  breach  of  the  Eegulations  for  preventing 
collisions  at  sea,  so  as  to  cause  the  ship  to-  be  deemed  to 
be  in  fault  under  36  &  37  Vict.  c.  85,  s.  17,  it  seems 
to  have  been  considered  by  Brett,  M.  B.,  in  Wbodley  v. 
Michell  (/),  that  the  shipowner  would  be  liable  for  damage 
to  cargo,  notwithstanding  an  exception  in  the  biU  of  lading 
of  "  perils  of  the  sea."     8ed  qu. 


Milany  uhi  tupra^  so  far  as  it  de- 
cides that  the  innocent  cargo-owner 
can  recover  no  more  than  half  his 
loss  against  the  other  ship,  has  not 
been  followed  in  America.  It  has 
been  held  by  the  Supreme  Court 
that  the  innocent  cargo-owner  is 
entitled  to  a  decree  for  the  whole 
of  his  loss  against  either  of  the 
wrong-doing  ships  if  one  only  is 
sued ;  if  both  are  sued  he  is  en- 
titled to  a  decree  for  half  his  loss 
against  each;  and  if  a  moiety  of 
his  loss  exceeds  in  amount  the 
statutory  liability  of  either  of  them, 
or  if,  for  any  other  reason,  he  fails 
to  obtain  half  his  total  loss  from 
either  of  them,  he  is  entitled  to  a 
further  decree  against  thQ  other  for 


the  difPerenoe;  see  The  Alabama 
and  The  Gamecock,  2  Otto,  69d ; 
2%<;  Jania/a,  30tto,  337;  The  Atlas, 
ib.  302;  The  Virginia  Ehrman,  7 
Otto,  309;  The  City  of  Hartford  asul 
The  Unit,  ib,  323  ;  The  CUy  of  Parie, 
14  Blatohf.  531  ;  Ths  CiviUa  and 
The  Reetleee,  13  Otto,  699;  The 
EUonora,  17  Blatohf.  88. 

(b)  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam 
Navigation  Co.,  ubi  supra. 

(c)  The  Demetrius,  L.  R.  3  A.  & 
E.  623. 

(rf)  GrUl  V.  General  Iron  Screw 
Collier  Co.,  L.  R.  3  C.  P.  476. 

(e)  Haig  v.  Boyal  Mail  Steam 
Packet  Co.,  62  L.  J.  Q.  B.  395,  640. 

(/)  11  Q.  B.  D.  117. 
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A  railway  company  canying  passengers  by  land  and  Effect  of 
Bea  attempted  to  free  themselves  from  liability  for  the  oamerwill 
n^ligenee  of  their  servants  by  repudiating  such  liability  ^°*  ^  ^*^^® 
in  public  notices  and  advertisements.     Where,  after  pub-  of  aerrants. 
Kcation  of  such  a  notLoe,  a  collision  occurred  between  a 
ship  employed  by  the  railway  company,  with  cargo  and 
passengers  on  board,  and  another  ship,  by  the  fault  of 
the  former,  it  was  held  that,  under  the  Acts  regulating 
their  steamship  traffic  ((7),  the  company  were    liable   to 
the    passengers  and   cargo-owners,   notwithstanding  the 
notice  (A). 

Whether  the  shipowners  are  liable  to  the  charterer  for  Shipowners' 
loss  sustained  by  the  latter  in  consequence  of  a  collision  ^|^^*for 
for  which  the  chartered  ship  is  in  fault,  will  depend  upon  }?^  ^7  «>l- 
the  terms  of  the  charter-party.     Where  such  liability 
exists,  it  will  extend  to  expenses  of  salving  the  cargo  which 
have  been  paid  by  the  charterers  or  their  underwriters  (/). 
•    In  a  case  {k)  where  the  officers   and  crew  were  the 
servants  of  the  owner,  though  by  the  terms  of  the  charter- 
party  the  ship  was  "  placed  under  the  direction  of "  the 
charterer,  it  was  held  that  the  owners  were  liable  to  the 
charterer  for  loss  sustained  by  the  latter  in  consequence  of 
the  ship  getting  ashore  by  the  negligence  of  her  crew. 

The  master,  as  well  as  the  owner,  is  liable  for  the  loss  Liability  of 
of  goods  taken  on  board  by  him  as  a  common  carrier  (/).  ^^^.** 
And  it  is  said  that  he  is  liable  for  the  negligence  and  mis- 
feasance of  his  officers  and  crew  {m) .    In  America,  it  was 


(a)  The  Railway  and  Canal 
Twffic  Act,  1854  (17  &  18  Vict, 
c.  31) ;  26  &  27  Vict.  c.  92,  8.  31  ; 
34  &  35  Vict.  c.  119,  s.  12. 

(A)  Iholan  y.  Midland  Bail,  Co., 
2  App.  Cas.  792. 

(•)  Searamanga  v.  Marquand,  6 
A^.  M.  C.  410,  506. 

[k)  Omoa  and  Cleland  Coal  and 
Inm  Co.  V.  Euntky,  2  C.  P.  D.  464. 
Amongst  other  cases,  Fletcher  y. 
BnMicl:,  2  B.  &  P.  (N.  R.)  182, 
aeems  to  have  been  relied  on  by 


tbe  Gonrt  as  establishing  that  the 
owners  would  be  liable  to  third 
parties  for  the  negligence  of  the 
crew.  Of.  The  Tasmania,  13  P.  D. 
110. 

(0  Mortey,  Slew  {oT  Slue),  3Keb. 
72,  112,  135  (best  report) ;  Raym. 
220;  iMod.  85;  1  Ventris,  238; 
Boucher  y.  Lawton,  Cas.  t.  Hardw. 
85,  194. 

(m)  Story  on  Agency,  §i  314 — 
317 ;  3  Kent's  Comm.  218 ;  MoUoy, 
1.  2,  c.  2,  s.  13. 
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cargo. 


held  that  the  master  was  liable  to  a  passenger  on  board 
his  ship  who  was  injured  by  a  collision  oaused  bj  the  fault 
of  the  pilot,  and  not  bj  the  fault  of  the  master  (n). 
JuriBdiotion  There  is  jurisdiction  in  Admiralty  in  respect  of  a  daim 
in  case  of  hy  the  ownoT,  consignee,  or  assignee  of  the  bill  of  lading 
^^JJ«®  *®  of  goods  carried  into  any  port  in  England  or  Wales  (o),  for 
damage  to  the  goods  by  the  negligence  or  breach  of  con- 
tract by  the  owner,  master,  or  crew  of  the  carrying  ship, 
provided  no  owner  or  part  owner  of  the  ship  is  at  the  time 
of  the  institution  of  the  action  resident  in  England  or 
Wales  (p).  To  enable  him  to  sue,  it  seems  to  be  neoessary 
that  the  property  in  the  goods  should  have  passed  to 
him(^).  Though  the  statute  gives  a  right  to  proceed 
against  the  ship  in  Admiralty,  there  is  no  maritime  lien 
for  damage  in  such  a  case  (r). 

The  right  of  the  shipowner  to  recover  against  the  oargo- 
owner  general  average  contribution  for  the  expenses  of 
raising  his  ship  sunk  in  collision,  is  considered  else- 
where («). 

The  application  of  the  Act  limitiiig  the  liability  of 
shipowners  upon  the  contract  of  carriage  to  an  amount 
depending  upon  the  tonnage  of  their  ship,  is  considered 
above  in  connection  with  the  subject  of  limitation  of 
liability (^).  It  maybe  here  noticed  that  railway  com- 
panies carrying  by  sea  in  ships  not  owned  by  themselves 
are  entitled  to  the  benefit  of  this  Act  in  some  cases  in 
which  other  carriers  by  sea  are  not  (ti). 


(m)  DenUon  y.  Seymour^  9 Wend.  9. 

(o)  As  to  the  meaning  of  this 
tenn,  see  The  BahiUf  Br.  &  L.  61 ; 
The  Fiwe  Superi&re,  L.  R.  6  P.  C. 
482 ;  The  Dantzie,  Br.  ft  L.  102. 

{p)  24  Vict.  c.  10,  8.  6  ;  36  ft  37 
Vict.  0.  66,  8. 16. 

(q)  See  The  Freedom,  L.  R.  3  A 
ft  E.  495,  following  The  St,  CUmd 
Br.  ft  L.  4  ;  The  Norway ,  Br.  ft  L 
377.  The  contrary  has  been  held 
by  Sir  R.  Phillimore,  though  the 


facts  did  not  render  a  decision  upon 
the  point  neoessary.  See  The  Ftglim 
Moffffiore,  L.  R.  2  A.  ft  E.  106; 
The  Nepoter,  ibid.  375.  It  does  not 
appear  that  these  cases  were  cited 
in  The  Freedom. 

(r)  The  Fieve  Superiore,  L.  R.  5 
P.  C. 482. 

(«|  InfrOy  p.  302. 

if)  Supra,  pp.  161  uq. 

(«)  See  euprOf  p.  178. 
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Collision  with  befbrencs  to  the  Contbact  of 

Insurance. 

Loss  by  a  collision  which  occurs  without  fault  in  either  iiunirer's  lia- 
ship  is  a  loss  by  peril  of  the  sea  within  the  meaning  of  J^iJ^^j^ 
that  term  in  an  ordinary  policy  of  insurance  on  ship  (x).  without  fault 
And  loss  by  collision  caused  by  the  negligence  of  the  ^^^tiBby 
other  ship  is  a  peril  of  the  sea  for  which  underwriters  are  the  fault  of 
liable  (y).    Where  the  collision  is  caused  by  the  fault  of     ®°   ^^.  ^' 
both  ships,  or  of  the  insured  ship  alone,  it  seems  that  the  by  the  fault 
Trnderwriters  are  liable  for  the  loss  on  the  insured  ship  (z).  ^r^^^M^' 
The  principle  is  that,  where  the  loss  is  caused  by  a  peril  ship  alone, 
insured  against,  the  insurers  are  liable,  although  the  loss 
was  also  caused  by  the  negligence  of  the  insured  or  his 
servants  (a).     In  such  cases  the  loss  is  said  to  be  caused 
proximately  by  the  peril  specified,  and  remotely  by  the 
n^ligence,  and  the  maxim  cama  proxima  non  remota  speC' 
te^Mr  applies  (6). 

Expenses  arising  from  delay  caused  by  collision  are  not  Demurrage 
reooverable  under  the  ordinary  Lloyd's  policy  (c).  ^^^ 


[x)  In  Buller  y.  lUh&r,  3  Esp.  284 ;  Davidson  y.  Bumand,  L.  B. 

67,  it  was  held  to  be  within  the  4  G.  P.  117,  121. 
exception  of  **  perils  of  the  sea  *'  in  (b)  See  further  as  to  this  subject, 

a  charter-party ;  PAi^ijw  y.  ^at7/t«,  Park  on  Insurance,  8th  ed.   139; 

3  Dougl.  374.  Amould  on  Insurance,  6th  ed.  744 

M  Smith  y.  Seotiy  4  Taunt.  126  ;  —-746  ;  Phillips  on  Insurance,   ^ 

and  aee/yn"  Lord  Cairns,  C,  ^tm/woit  1417 — 1^20 ;  Simpson  v.  ITtompson, 

T.  Thompton,  3  App.  Gas.  279,  286.  3  App.  Gas.  279.    Gf .  French  Gom- 

Seealso  Blythey.  Marsh,  lM*Gord,  mercial  Code,  Arts.  350  and  363  ; 

360,  dted  in  AngeU  on  Carriers,  Spanish  G.  G.  Art.  861  ;  Dutch  G. 

5th  ed.  163,  note,  as  to  the  law  in  G.  Art.  637  ;  German  G.  G.  Arts. 

America.  824  and  825.      By  the  two  first 

(2)  Be  Vaux  y.  Salvador ^  4  Ad.  &  codes,   only  abordagea  fortuittj  by 

£.  420  ;   Simpson  y.   Thompsont   3  the  others,  all  coUiaons,  are  at  the 

App.  Ciks.  279;    The  PotomaCy  15  insurer's  risk.     It  has  been  held 

Otto,  630 ;   General  Mutual  Insur-  that  loss  in  a  collision  caused  by 

•MS  Co.  y.  Sherwood,  14  How.  351  the  fault  of  those  on  board    the 

(the  last  two  are  American  cases).  carrying  ship  does  not  arise  from 

(a)  Dixon  y.  Sadler,  5  M.  &  W .  barratry,  within  the  meaning  of 

414,  415;  S.  G.  on  app.,  8  M.  k  that  term  in  a  bill  of  lading :  OriU 

W.895;  Walker  y.  Maitland,  5  B.  y.   General  Iron  Screw  Collier  Co,, 

&  A.  171 ;  Busk  y.  Boyal  Exchange  L.  R.  3  G.  P.  476. 
Amranee    Cb.,  2  B.   ft  Aid.  73;  (e)  De  Vaux  y.  Salvador,  4  A.  ft 

Budgeon  y.  Pembroke,  2  App.  Gas.  E.  420. 

M.  U 
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Tnie  "ran-  gy  the  old  formof  marine  policy  the  insurers  did  not 

daaae.  undertake  to  repay  to  the  assured  damages  which  may  be 

recovered  against  them  for  a  collision  in  which  their  ship 
was  in  fault  ((f).  But  it  is  now  usual  for  the  insurers 
upon  a  Lloyd's  policy,  by  a  special  dause,  known  as  the 
"  running-down  "  clause,  to  agree  to  pay  three-fourths  of 
any  such  damages ;  and  the  remaining  one-f ourtb  is  fre- 
quently coYered  by  separate  insurance. 

A  common  form  {e)  of  the  running-down  clause  in  a 
Lloyd's  policy  is  as  follows : — 

"  And  it  is  further  agreed  that  if  the  [ship],  hereby  in- 
sured, shall  come  into  collision  with  any  other  ship  or 
vessel,  and  the  assureds  shall  in  consequence  thereof 
become  liable  to  pay,  and  shall  pay,  any  sum  or  sums 
not  exceeding  the  value  of  the  said  vessel  hereby  assured, 
we,  the  assurers,  will  severally  pay  the  assureds  such 
proportions  of  three-fourths  of  the  sum  so  paid,  as  our 
respective  subscriptions  hereto  bear  to  the  insured  value  of 
the  said  vessel.  And  in  cases  where  the  liability  of  the 
ship  has  been  contested,  with  our  consent  in  writing,  we 
will  also  pay  a  like  proportion  of  three-fourths  of  the  costs 
thereby  incurred  or  paid.  But  this  agreement  is  in  no 
case  to  be  construed  as  extending  to  any  sums  the  assureds 
may  become  liable  to  pay,  or  shall  pay,  in  respect  to  loss 
of  life  or  personal  injury  to  individuals  from  any  cause 
whatever." 

A  running-down  clause  expressed  to  cover  damages 
which  the  assured  ship  should  be  compelled  to  pay  for 
running  down  and  damaging  another  ship  was  held  not 
to  include  damages  recovered  against  the  insured  ship  by 
the  representatives  of  persons  on  board  the  other  ship  who 

[d)  Be  Vaux  v.  Salvador,  4  A.  &  Droit  Mar.  tit.  Abordage ;  and  by 

£.  420.    Thifi  case,  onoe  dissented  Qerman  law :  (German  G.  C.  Art. 

from  in  America,  is  now  recognized  824. 

as  binding  by  the  Supreme  Court :  (e)    This   form   is   taken    from 

Oeneral    Mutual    Ituuranee   Go.  y.  Mande  ft    Pollock   on    Shipping, 

Sherwood,  14  How.  352.    Aliter  by  4th  ed.  446. 
French  law :    Caumont,  Diet,  de 
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lost  their  lives  in  the  collision  (/).  In  another  case  {g)  a 
similar  clause  was  held  not  to  include  costs  which  the 
insured  incurred  in  defending  a  collision  action  brought 
against  his  ship.  In  the  form  of  policy  in  use  at  Lloyd's, 
these  points  are  now  expressly  provided  for ;  the  insurers 
midertake  to  repay  three-fourths  of  the  costs,  if  the  liability 
of  the  ship  is  contested  with  their  consent ;  and  damages 
for  loss  of  life  or  personal  injury  are  expressly  left  at  the 
risk  of  the  assured. 

A  ship  was  insured  in  a  policy  containing  a  running- 
down  clause,  by  which  the  insurers  undertook  to  bear 
three-fourths  of  any  sum,  not  exceeding  the  value  of  the 
ship  and  freight,  which  the  assured  should  become  liable 
to  pay,  and  should  pay,  for  collision  with  another  ship. 
The  ship  insured  was  sold  in  an  Admiralty  damage  suit 
for  less  than  her  value.  It  was  held  that  the  underwriters 
were  liable  for  no  more  than  three-fourths  of  the  sum  for 
which  the  ship  was  sold  (A). 

The  Balnacraig  (%)  was  insured  with  the  London  Steam- 
ship  Owners'  Insurance  Association  against  "loss  of  or 
damage  to  any  other  vessel  ...  so  far  as  such  loss  is  not 
covered  by  the  usual  form  of  Lloyd's  policies  with  the  * 
dause  commonly  known  as  the  running-down  clause  at- 
tached." She  was  also  insured  with  the  same  association 
and  at  Lloyd's  against  the  usual  maritime  risks,  including 
collision.  Whilst  so  insured  she  came  into  collision  with 
The  Karo,  and  in  the  collision  both  ships  received  damage, 
but  the  loss  to  The  Balnacraig  exceeded  that  to  The  Karo, 
Both  ships  were  in  fault,  and  the  owners  of  The  Karo 
(without  any  action  being  brought  by  or  against  them) 
paid  to  the  owners  of  The  Balnacraig  the  difference  between 

(/)  Taylor  Y.  Dewar,  5  B.  &  S.  (A)  Thompson  y.  Beynolda^  7  E.  & 

68 ;  but  tiie  oontrarj  has  been  held  B.  172. 

in  Scotland,  Coey  y.  Smith,  22  Court  (i)  London  Steamship  (honer^  Jm- 

of  Session  Cases,  956 ;  Excelsior  Co.  suranee  Co.  y.  Grampian  Steamship 

r.  Smith,  2  L.  T.  N.  S.  90.  Co.,  24  Q.  B.  D.  82  ;  affirmed  on 

is)  Xenos  y.  Fox,  L.  R.  4  C.  P.  app.,  62  L.  T.  N.  S.  784, 
665, 

v2 
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half  the  losses  on  the  two  ships  respeotiyelj.  The  question 
arose  (in  a  olaim  for  a  set-off  in  an  action  for  money  re- 
oeiyed  hy  the  defendants,  The  Balnacraig  owners,  for  the 
use  of  the  plaintiffs,  the  Insurance  Association),  whether 
ITie  Balnacraig  owners  were  entitled  to  recover  against 
the  Association  a  sum  of  51/.,  which  sum  represented  one- 
fourth  of  the  damage  suffered  hy  The  Karo  in  the  collision, 
and  had  heen  taken  into  account  in  reduction  of  the  amount 
paid  hy  her  owners  to  the  owners  of  The  Balnacraig.  It 
was  held  hy  Mathew  and  Wills,  JJ.,  that  The  Balnacraig 
owners  were  entitled  to  receive  nothing  from  the  Associa- 
tion ;  that  the  collision  clause  in  the  Lloyd's  policy  never 
came  into  operation,  because  nothing  was  ever  paid  or 
payable  by  The  Balnacraig  owners  to  The  Karo  owners. 
The  principle  laid  down  by  The  Khedive  {k)  (said  Ma- 
thew, J.)  was,  that  "neither  in  fact  nor  in  law  is  the  owner 
of  the  assured  ship  liable  to  pay  or  entitled  to  receive  more 
than  the  balance  which  equalises  the  loss ;"  and  the  words 
of  the  collision  clause,  "  become  liable  to  pay  and  shall 
pay,"  showed  that  it  was  intended  to  operate  only  where 
the  balance  of  loss  by  collision  being  against  the  assured 
ship,  she  had  to  make  a  payment  to  the  other  ship. 
Influranoe  It  is  a  maxim  of  insurance  law  that  the  assured  cannot 

J*^^^,  seek  indemnity  for  a  loss  produced  by  his  own  wrong- 
negligenoe.  doing  (/).  But  this  rulc  does  not  invalidate  a  contract  to 
indemnify  the  assured  against  damages  payable  by  him  in 
respect  of  loss  caused  by  the  negligence  of  his  servants  (tTt). 
Any  doubt  that  formerly  existed  as  to  the  validity  of  such 
insurances  (n)  is  removed  by  25  &  26  Vict,  c,  63,  ss.  64,  55. 
They  may  be  effected  without  a  policy  (o),  and  have  given 
rise  to  a  new  and  special  class  of  insurance  societies  or 
clubs  (p). 

ik\  7  App.  Gas.  795.  5  B.  ft  A.  171. 

(/)    See    per    Lozd   Campbell,  (n)  ^ee  Anonynumt  Ca$$^  hTvojA, 

Thompson  y.  Hopper,  6  E.  ft  B.  172,  605. 

191.  io)  80  ft  31  Vict.  0. 23,  8.  7. 

(m)  See  Thompton  y.  Soynokh,  7  {p)  See  Amonld  on  Insonaoe, 

E.  ft  B.  172  ;   JFalker  y.  Maitkmd,  6th  ed.  724. 
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If  a  ship  receives  her  death  wound  in  a  collision  which  Loss  after 
occurs  during  a  voyage  or  time  for  which  the  ship  is  in-  J^^^  f^^i 
sored,  and  she  sinks  after  the  completion  of  the  voyage  or  ooUision 
time,  a   question  might  arise  as  to  the  liability  of  the  dmSig^^ 
insurers.     In  a  case  mentioned  by  Willes,  J.  {q)^  but  not  ^^ya^e. 
leported,  the  insurer  (r)  was  held  not  liable  in  such  case. 
In  Knight  v.  Faith  («),  a  somewhat  similar  case,  the  case 
above  referred  to  was  doubted,  and  underwriters  on  a  time 
poUcy  were  held  liable  for  a  partial  loss. 

After  paying  the  amount  due  upon  the  policy  for  a  total  Insurerg  sub- 
loss  the  insurers  are  entitled  to  the  ship  herself,  salvage  rights  of 
from  her  (^),  and  all  the  rights  of  the  assured  in  respect  of  «^»ired. 
her  {u).    But  they  are  not  necessarily  subject  to  liabilities 
to  which  the  owner  was  subject  in  respect  of  her  {x).    So 
they  are  entitled  to  any  damages  that  may  be  recovered 
against  the  wrong-doer  in  a  collision  by  which  the  insured 
ship  is  injured  or  lost  {y).    And,  in  the  case  of  a  valued 
policy,  the  right  of  the  insurers  is  the  same,  although  the 
value  named  in  the  policy  is  less  than  the  actual  value  of 
the  ship  (s). 

A  policy  of  insurance  was  effected  for  6,000/.  upon  a 
ship  which  was  valued  at  6,000/.     The  ship  was  sunk  in  a 


(;)  Meretony  v.  Dunlope^  1  T.  R. 
260.  It  appears  that  inBure^  in 
report  of  1817  is  a  misprint  for 
ioBorer :  see  15  Q.  B.  664,  note. 

(r)  See  Loekyer  v.  Offley,  1  T.  R. 
252.  If  a  ship  whicli  is  insured  is 
injured  in  collision  and  is  repaired, 
anid  afterwards  becomes  a  total  loss, 
the  insurers  are  liable  as  well  for 
the  expense  of  the  repairs  as  for  the 
losH.  But  they  are  not  liable  for 
damage  caused  by  the  collinion  be- 
yond the  expense  actually  incurred 
in  repairing  such  damage :  Stewart 
r. Steele, SScott,  N. K. 927. 

{»)  15  Q.  B.  649,  667.  See  also 
lAdgett  y.  Seeretan,  L.  R.  5  0.  P. 
190. 

(0  As  to  what  is  salvage,  see 
Buma/id  y.  Bodoeanachif  6  Q.  B. 
B.  633 ;  7  App.  Cas.  333. 

(m)  See  DarreU  y,  mbits,  5  Q.  B. 


B.  560,  a  case  of  fire  insurance. 

(x)  As,  for  example,  the  expense 
of  raising  her,  if  she  is  an  obstruc- 
tion in  a  harbour,  under  10  &  11 
Vict.  c.  27,  s.  66;  Eglington  y.  Nor- 
many  46  L.'J.  Ex.  667. 

(y)  ra/«y.  ?r%^i?,4Bing.N.C. 
272,  283;  5  Scott,  640;  White  v. 
Dobinaottf  14  Sim.  373;  Handalv. 
Cochrafte,  I  Ves.  98  ;  Blaanpot  y. 
La  Costa,  1  Eden,  130;  Brook*  v. 
McDonnell,  1  Y.  &  C.  Ex.  600  ;  Mid- 
land Insurance  Co,  y.  Smithy  6  Q.  B. 
D.  661  ;  Scaramanga  y.  Marguandj 
6  Asp.  M.  C.  410,  606.  As  to 
what  eyidence  is  required  of  the 
right  of  the  insurer  to  sue  in  the 
name  of  the  insured,  see  The  John 
Bellamy,  L.  R.  3  A.  &  E.  129. 

(«)  North  of  England,  ^e.  Auurance 
Aaeoeiation  y.  Armstrong,  L.  R.  5 
Q.  B.  244« 
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coUision,  and  the  underwriters  paid  the  owners  6,000/.,  as 
for  a  total  loss.  Afterwards,  the  underwriters,  in  the  name 
of  the  shipowners,  instituted  a  damage  suit  in  the  Admi- 
ralty Court  against  the  other  ship.  It  was  held  that  the 
last-mentioned  ship  was  solely  in  fault  for  the  collision, 
and  judgment  was  given  against  her  owners  for  5,683/. 
11«.  7rf.,  the  amount  of  their  statutory  liability.  The  true 
value  of  the  ship  insured  was  9,000/. ;  and  her  owners 
claimed  so  much  of  the  damages  recovered  in  the  Admi- 
ralty action  as  would  make  up  the  difference  between  the 
sum  paid  to  them  by  the  imderwriters  and  the  value  of  their 
ship.  It  was  held  that,  as  between  the  shipowner  and  the 
imderwriters,  the  value  named  in  the  policy  was  conclusive, 
and  that  the  underwriters  were  entitled  to  the  whole  of 
the  damages,  just  as  they  would  have  been  entitled  to  the 
ship  if  she  had  been  sunk  and  afterwards  recovered  (a). 

A  vessel  being  insured  by  valued  policies  to  the  extent 
of  two-thirds  of  her  valuation,  the  assured  agreed  to  assign 
to  the  insurers  all  right  to  recover  damages  for  any  loss 
paid  for  by  them,  and  that  the  insurers  should  be  entitled 
to  such  proportion  of  the  damages  recovered  as  the  amount 
insured  should  bear  to  the  valuation  in  the  policies.  The 
insurers  paid  to  the  assured  two-thirds  of  the  loss  suffered 
by  them  in  a  collision  for  which  both  ships  were  in  fault, 
and  they  released  and  assigned  to  the  owners  of  the  other 
ship  their  right  to  damages  growing  out  of  the  collision. 
In  an  action  by  the  owners  of  the  insured  ship  against  the 
owners  of  the  other  ship  for  damages  from  the  collision,  it 
was  held  by  the  Supreme  Court  of  the  United  States  that 
one-half  of  the  two-thirds  must  be  deducted  from  the  sum 
recoverable  by  the  owners  of  the  insured  ship  against  the 
other  ship.  In  the  Courts  below  it  had  been  held,  (1)  that 
the  whole,  (2)  no  part,  of  the  amount  paid  by  the  insurers 
should  be  deducted  from  the  amount  of  damages  recover- 
able against  the  other  vessel  (i).     This  conclusion  was 

(a)  North  of  England,  ^e.  Assurance      Q.  B.  244. 
Aasoeiaium  y.  Armstrong^  L.  B.  5  {b)  The  FotonmOj  16  Otto,  630. 
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airiyed  at  by  the  Supreme  Court  upon  the  following  con- 
siderations:— that  the  right  of  the  owner  of  the  ship  sued 
was  that  which  he  had  taken  by  assignment  from  the  in- 
Borers,  namely,  the  right  to  recover  one-half  the  loss  on  the 
ship  insured,  and  to  retain  such  proportion  of  the  damages 
recovered  as  the  amotmt  insured  bore  to  the  valuation  in 
the  policies,  i.  e.j  two-thirds  thereof.  But  the  insurance 
applied  to  all  injuries  caused  by  any  collision,  whether 
inevitable,  or  by  the  fault  of  one,  or  of  both  ships.  One- 
half  of  the  sum  paid  by  the  insurers  was  therefore  appli- 
cable to  that  half  of  the  assured's  loss  for  which  he  could 
recover  from  the  other  ship,  and  the  other  half  to  the  half 
for  which  he  could  not  recover.  Therefore  one-half,  and 
one-half  only,  of  the  two-thirds  of  the  sum  paid  by  the 
iosorers  was  to  be  deducted  from  the  sum  recoverable  in 
damages  from  the  other  ship. 

If  the  assured,  after  receiving  the  amount  of  his  loss  Awuredis 
from  his  insurers,  recovers  damages  from  the  wrong-doer  ^^^o?^ 
in  the  collision,  he  is  a  trustee  of  such  damages  for  the  damages 
nnderwriter  (c).     But   the   fact   that  the   plaintiff  in   a  respect  of  the 

on. 


collision  action  has  been  compensated  for  his  loss  by  his  ^ 
insurers  is  no  answer  to  his  daim  for  damages  against  the  ^eora^  ™*^ 

wrong-doer  (rf) .  against 

The  defendants  insured  their  ship,  The  Queen  of  the  Hasty  ^wShst^d- 
for  1,000/.  with  the  plaintiffs ;  and  insured  the  freight  else-  jfg  payment 

'  ^  '       ^  o  by  insurers. 

where.  The  ship,  while  proceeding  to  a  port  of  loading 
mider  a  charter-party,  was  run  into  and  damaged  by  The 
Cassandra.  The  defendants  abandoned  their  ship  to  the 
plaintiffs,  who  settled  with  the  defendants  as  for  a  total 
loss.  The  defendants  afterwards  recovered  in  the  Admi- 
ralty Division  against  the  owner  of  The  Cassandra  damages 
in  respect  of  the  loss  of  their  ship  and  also  in  respect  of 
loss  of  freight.    It  was  held  that  the  plaintiffs  were  not 

(e)  Yat$»  ▼.  JFhyte,  ubi  supra.  Taylor  ▼.  Bewar,  4  B.  &  E.  68 ; 

(a)  Mown  y.  Sainsbury,  3  Dongl.       and  see  Bradbttm  y'.  Chreai  Western 
61;  Yaie*  y.    Whyte,    ubi   tupra ;      J2a»/.  Co.,  L.  B.  10  Ex.  1. 
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Insurera  can- 
not recover 
where  insured 
could  not 
have  re- 
covered. 


Bights  of 
underwriters 
in  case  of 
collision  be- 
tween ships 
of  the  same 
owner. 


No  gfeneral 
averagfe  con- 
tribution for 
damage  in 
collision. 


entitled  to  recover  against  the  defendants  the  damages 
recovered  by  them  for  loss  of  freight.  The  money  had 
been  paid  by  the  defendants  to  the  insurers  on  freight, 
and,  in  the  opinion  of  the  Court  of  Appeal,  rightly  so 
paid(e). 

In  an  action  in  which  the  insured  could  not  have  re- 
covered damages,  neither  can  the  underwriters.  They 
have  no  right  of  action  apart  from  him  (/) ;  and  in  a  case 
in  Admiralty  before  the  Judicature  Act  it  was  held  that 
they  must  sue  in  his  name  (g). 

Where  a  collision  occurred  between  two  ships  belonging 
to  the  same  owner,  and  one  of  them,  with  cargo  on  board 
not  belonging  to  the  shipowner,  was  stmk  by  the  fault  of 
the  other  ship,  the  shipowner  paid  into  Court,  imder  the 
Merchant  Shipping  Acts,  the  amoimt  to  which  his  liability, 
as  owner  of  the  wrong-doing  ship,  was  limited.  It  was 
held,  that  as  against  the  cargo-owners,  underwriters  upon 
the  innocent  ship,  who  had  paid  the  insurance  upon  her, 
were  entitled  to  no  part  of  the  money  paid  into  Court  (A). 
The  decision  would,  it  seems,  be  the  same  in  the  case  of  a 
collision  between  two  ships  owned  in  part  by  the  same 
persons. 

In  SimpBon  v.  Thompson  the  members  of  the  House  of 
Lords  who  addressed  the  House  declined  to  express  an 
opinion  whether  the  ordinary  marine  policy  covers  a  loss 
by  collision  with  another  ship  belonging  to  the  assured. 

Damage  to  ship  or  goods  by  collision  is  not  the  subject 
of  general  average  contribution;  and  insurers  will  not 
ordinarily  be  liable  to  contribute  in  such  case.  But  for 
loss  volimtanly  incurred  in  consequence  of  collision,  as 


{e)  Sea  Inturance  Co  y.  Madden, 
63  li.  J.  Q.  B.  252 ;  13  Q.  B.  D. 
706. 

(/)  Simpson  v.  Thompson,  3  App. 
Gas.  279. 

iff)  The  Begina  del  Mare,  Br.  &  L. 
316 ;  The  John  Bellamy,  L.  B.  3  A. 


&  E.  129 ;  Midland  Insurance  Co,  v. 
Smith,  6  Q.  B.  D.  661. 

(A)  Simpson  v.  Thompson,  3  App. 
Gas.  279.  The  rights  and  liabi^ 
lities  of  underwriters  were  very 
fully  discussed  in  this 
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where  gear  and  wreckage  is  out  away  for  the  safety  of  the 
ship,  the  shipowner  has  reoovered  hy  way  of  general  average 
contribution  (i).  In  such  a  case  the  underwriter  would  be 
liable. 

A  collision  between  a  barque  and  a  steamship  being 

inevitable,  without  fault  on  the  part  of  the  barque,  the 

barque  altered  her  oourse  so  as  to  strike  the  steamship 

stem  on,  and  thereby  probably  saved  herself  from  being 

sank  with  her  oargo.     In  oonsequence  of  the  collision  she 

had  to  go  into  a  Danish  port  for  repairs.     She  was  arrested 

at  the  suit  of  the  steamer,  and  by  a  decree  of  the  Danish 

Court  her  owners  were  compelled  to  pay  half  the  difference 

of  the  losses  on  the  two  ships.     They  sought  to  recover  this 

sum,  together  with  the  cost  of  the  repairs  to  their  own 

ship,  and  of  the  proceedings  in  the  Danish  Court,  as 

general  average  contribution  from  the  owners  of  cargo. 

It  was  held  by  a  Massachusetts  Court  that  they  could  not 

recover  (k). 


Incidental  Eights  and  Liabilities  arising  out  of 

Collision. 

Beyond  incurring  the  civil  liability  for  damages,  the  Criminal 
person  guilty  of  reckless  or  negligent  navigation,  whereby  ^i^^.  * 
a  collision  occurs  in  which  life  is  lost,  or  bodily  injury  (/) 
suffered,  may  be  prosecuted  criminally.  "Those  who 
navigate  improperly,  either  by  too  much  speed,  or  by 
negligent  conduct,  are  as  much  liable,  if  death  ensues,  as 
those  who  cause  it  on  a  public  highway,  either  by  furious 
driving  or  negligent  conduct"  {m).    The  criminal  liability 

(i)  PhumMT  v.  Wildman,  3  M.  &  {k)    Emery    y.    Euniingdon,    12 

8. 482.    See  also  The  Ettriek,  6  P.  Amer.  Bep.  725. 

B.  127,  as  to  the  right  of  the  ship-  (/)  As  to  bodily  injury,  see  Mr. 

mer  to  general  average  contribu-  Justice  Stephen's  Digest  of  Gri- 

tionfrom  cargo-owner  whose  goods  minal  Law,  Art.  211. 

were  sunk  in  collision  and  raised  (m)   Per  Parke,   B.,  in  Reg.  v. 

with  the  ship.  Taylor ^  9  0.  &  P.  672,  674. 
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Infringement 
of  the  Begu- 
latlons. 


attaches  only  to  those  by  whose  personal  misoonduot  or 
negligence  the  collision  occurs  (n).  But  where  a  foreign 
ship,  in  charge  of  an  English  pilot  in  the  Thames,  ran 
down  a  boat  and  drowned  a  man,  and  the  collision  was 
caused  by  the  man  at  the  helm,  a  foreigner,  not  under- 
standing and  carrying  out  the  pilot's  orders,  it  was  held 
that  the  pilot  was  guilty  of  manslaughter,  if  by  his  own 
i^ogligence  he  failed  to  make  his  orders  understood  (o). 

The  master,  pilot,  or  any  seaman  of  a  British  ship,  who 
wilfully  or  negligently  endangers  the  life  of  any  person 
on  board  such  ship,  or  endangers  the  ship  herself,  is  guilty 
of  a  misdemeanour  (j>). 

Malicious  injury  to  a  boat  used  for  the  g^danoe  of  sea- 
men or  for  purposes  of  navigation  is  felony  (q). 

If  a  pilot  when  in  charge  of  a  ship  negligently  causes 
her  to  suffer  damage,  he  is  guilty  of  a  misdemeanour ;  and 
if  a  qualified  pilot,  he  is  liable  to  suspension  and  dismissal 
by  the  authority  by  which  he  is  licensed  (r). 

Where  an  unnecessary  infringement  of  the  Statutory 
BrCgulations  for  Preventing  Collisions  at  Sea  causes 
damage,  the  person  in  charge  of  the  deck  is  guilty  of  a 
misdemeanour  (s). 

Wilful  infringement  of  the  Kegulations  by  a  master  or 
owner  is  a  misdemeanour  pumshable  by  fine  or  imprison- 
ment. In  case  of  damage  arising  from  such  infringement, 
the  person  in  charge  of  the  deck  is  liable  to  these  penalties, 
unless  it  is  proved  that  departure  from  the  Itegulations 
was  necessary  {t).    And  although  the  master  or  person  in 


(#•)  ^x  T.  Allen,  7  C.  &  p.  163 ; 
Itex  V.  Greertj  ibid.  156 ;  £eff.  y.  Bar- 
rett, 2  C.  &  K.  393  ;  i2.  v.  Haines, 
ibid.  368  ;  and  ae^OakleifY,  Speedy, 
40  L.  T.  N.  8.  881. 

(o)  Reg.  V.  Spence,  I  Cox,  C.  C. 
352 ;  see  London  School  Board  v. 
Lardner,  infra,  p.  420. 

(p)  17  &  18  Vict.  0.  104,  88.  239, 
366.  This  Act  is  more  lenient  than 
some  of  the  mediieval  oodes.     De- 


capitation at  the  windlass,  or  keel- 
hauling, was  the  punishment  pro- 
vided for  negligentand  incompetent 
pilots. 

iq)  24  &  25  Vict.  o.  97,  8.  48. 

(r)  17  &  18  Tiot.  c.  104,  s.  366. 

(8)  25  &  26  Vict.  c.  63,  bb.  27, 
28 ;  17  &  18  Vict.  c.  104,  s.  618. 

(t)  26  &  26  Vict.  c.  63,  88.  27  and 
28;  17  &  18  Vict.  c.  104,  s.  518. 
As  to  the  meaning  of  **  master'* 
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diarge  of  the  ship  is  liable  criminally,  the  owner  is  answer- 
able in  a  oiyil  action  for  damage  caused  by  his  officer's 
negligence  {u). 

In  the  case  of  a  collision  caused  by  the  criminal  fault  of  Criminal  ]ia- 

-      .  1  .1  IT  •  !_       J     'i!   'J.   •     bility  where 

a  foreigner,  or  where  the  coUision  occurs  abroad,  ii  it  is  ^^  ^|p  ^^ 
Bought  to  punish  the  offender  in  this  country,  questions  of  the  offender 
difficulty  arise  as  to  his  liability  to  the  criminal  law  of  the  collision 
England,  and  the  jurisdiction  of  our  Courts  (a?).      The  occurs  abroad, 
liabihty  and  jurisdiction  depend  upon  (1)  the  offender's 
nationality ;  (2)  the  flag  of  the  ship  on  board  which  the 
ofience  was  committed ;  and  (3)  the  place  of  collision.     In 
the  case  of  a  person  killed  or  injured  on  board  one  ship  in 
a  collision  caused  by  the  fault  of  a  person  on  board  another, 
the  offence,  if  intentional,  would  probably  be  held  to  have 
been  committed  on  board  the  latter ;  if  not  intentional,  as 
where  it  consists  in  negligence,  on  board  the  former  (i/). 
The  criminal  liability  for  reckless  or  negligent  navigation 
seems  to  be  as  follows : — ^If  the  ship  is  British,  the  offender 
is  liable,  whether  a  British  subject  or  a  foreigner,  and 
wherever  the  collision  occurs  (2).      If  it  occurs  in  the 
United  Eongdom,  or  in  British  territory  or  waters,  he 
is  liable,  whether  a  British  subject  or  a  foreigner,  and 
whether  the  ship  is  British  or  foreign  (a) ;   if  he  is  a 
British  subjeoti  and  probably  also  if  he  is  a  foreigner  (i), 


and  ''owner,"  see  0.  2  and  s.  100 
of  the  Act  of  1854.  As  to  whether 
an  infringement  of  local  regula- 
tions is  within  the  penalty  of  these 
Acts,  see  The  Lady  Downshire,  4 
P.  D.  26 ;  The  Swansea  and  The 
Condor,  4  P.  D.  116;  tupra,  p.  68. 

(«)  See  QriU  v.  General  Iron 
Screw  Collier  Co.,  L.  R.  3  G.  P. 
476,  where  it  was  held  that  wilful 
Infzingement  of  the  Regulations 
-was  not  bamtiT  within  the  mean- 
ing of  a  biU  of  lading. 

(x)  As  to  criminal  negligence 
caoaing  collision,  see  eupra,  p.  297. 

(y)  tiee  the  judgment  of  Gock- 
biim,  0.  J.,  in  Reg.  y.  Keyn,  2  Ex. 
D.  63,  232  eeq.    But  see  also  the 


judgments  of  Denman,  J.,  and 
Loid  Coleridge,  G.  J.,  ibid.  pp.  101, 
168;  and  per  Melliah,  L.J.,  The 
M.  Moxham,  1  P.  D.  107,  112. 

(s)  Seg.  V.  Sattler,  D.  &  B.  C.  C. 
626 ;  Reg.  v.  Anderson,  L.  R.  1  C. 

C.  R.  161  ;   Reg.  v.  Carr,  10  Q.  B. 

D.  76 ;  Rex  y.  Jemot,  Russell  on 
Crimes,  6th  ed.  p.  1 1,  note.  As  to 
what  is  sufficient  evidence  of  the 
ship  being  British,  see  Reg.  y.  Se- 
herg,  L.  R.  1  G.  G.  R.  264. 

(a)  Cunningham^ s  Case,  Bell's  C. 
G.  220,  234  ;  4  Phillimore's  Inter- 
national Law,  2nd  ed.  767. 

(b)  See  Reg.  v.  Anderson,  ubi 
supra  ;  Reg.  y.  Menham^  1  F.  &  F. 
369. 
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Officer's  oer- 
tifioate  maj 
be  cancelled. 


Salvage  after 
collision. 


whether  he  is  a  member  of  the  ship's  company  or  not  (c), 
and  the  ship  British,  or  if  within  three  months  of  the 
offence  he  has  been  employed  on  board  a  British  ship,  he 
is  liable  wherever  the  collision  occurs  (d);  if  he  is  a  British 
subject,  and  the  ship  British,  he  is  liable  if  the  collision 
occurs  in  a  foreign  port  or  haxbour  (e) ;  if  he  is  a  foreigner, 
and  the  ship  British,  he  is  liable  if  the  collision  occurs  on 
the  high  seas;  if  he  is  a  British  subject,  and  the  ship 
British  or  foreign,  and  also,  perhaps,  if  he  is  a  foreigner, 
and  the  ship  British,  he  is  liable  if  the  collision  occurs 
out  of,  and  the  injured  person  dies  within,  England  or 
Ireland  (/) ;  if  he  is  a  British  subject,  and  the  ship  a 
foreign  ship  to  which  he  does  not  belong,  he  is  liable  if 
the  collision  occurs  elsewhere  than  in  the  Queen's  do- 
minions (g) ;  and  lastly,  if  he  is  a  foreigner  and  the  ship 
foreign,  he  is  liable  if  the  collision  occurs  within  three 
miles  of  low-water  mark  on  the  shores  of  the  United 
Kingdom  (A). 

If  a  collision  involving  loss  of  life  or  serious  damage  to 
either  ship  is  caused  by  the  wrongful  act  or  default  of  an 
officer  holding  a  Board  of  Trade  certificate,  his  certificate 
may  be  cancelled  or  suspended  at  a  Board  of  Trade 
inquiry  (t). 

One  of  the  consequences  of  negligence  causing  collision 
is  that  the  wrong-doer  cannot  recover  salvage  remuneration 
for  service  rendered  to  the  ship  with  which  he  has  been  in 
collision,  although  the  latter  is  also  in  fault  for  the  colli- 


{e)  See  Jteg.  v.  Carr,  10  Q.  B.  D. 
76 

(d)  17  &  18  Vict.  0.  104,  s.  267. 

{e)  18  &  lOVict.  c.  91,  s.  21. 

(/)  24  &  25  Vict.  c.  100,  s.  10. 
This  Act  does  not  ap^ly  to  foreigners 
on  board  foreign  snips :  see  £eg.  v. 
Zetcit,  I  D.  &  B.  G.  G.  182,  decided 
upon  9  Geo.  4,  o.  31 ;  and  per 
Oockbum,  G.  J.,  in  Beg.  y.  if«y»,  2 
Ex.  D.  63,  171.  See  Heg,  y.  Xfodd^ 
2  Johnson's  New  Zealand  Rep.  598, 


as  to  jurisdiction  of  colonial  ooort 
to  try  a  British  sabject  for  an 
offence  at  sea  on  board  a  foreign 
ship:  12  &  13  Vict.  o.  96;  30  &  31 
Vict.  c.  124,  8.  11. 

(^)  30  &  31  Vict.  c.  124,  s.  11. 

(A)  40  &  41  Vict.  o.  73. 

(♦)  17  &  18  Vict.  c.  104,  8.  242 ; 
25  &  26  Vict.  c.  63,  s.  23.  As  to 
the  master's  liability  in  respect  of 
his  certificate  when  a  pilot  ia  on 
board,  tfae  ntpra,  pp.  257  seq. 
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sum  (k) ;  nor^  d  /artiariy  can  he  claim  salvage  against  the 
innocent  owner  of  cargo  on  board  her.  Nor  can  a  tug 
recover  salyage  reward  for  assistance  rendered  to  a  ship 
with  which  her  tow  has  been  in  collision  by  the  fault  of 
herself y  the  tug(/).  An  innocent  ship  may  recover  sal- 
Tagefor  services  rendered  to  another  which  has  negligently 
Tnn  into  her.  The  law  which  makes  it  the  duty  of  a  ship 
which  has  been  in  collision  with  another  to  stand  by  her, 
and  render  assistance,  does  not  prevent  her  from  recover- 
ing salvage  reward  for  assistance  so  given  (w).  A  tug  is  Salvage  for 
entitled  to  salvage  remuneration  from  one  of  two  ships  in  d^of  each 
collision  to  which  she  renders  assistance  by  towing  the  <^*^®r- 
other  clear(n).  And  it  seems  that,  upon  the  same  prin- 
ciple, a  vessel  would  be  entitled  to  salvage  remuneration 
for  holding  one  ship  oS  another  towards  which  she  is 
driving. 

A  salvor  damaged,  without  negligence  on  her  own  part,  Tag  or  salvor 
by  collision  with  the  vessel  she  is  assisting,  may  recover  wi^the^"^ 
against  the  latter  (o) ;  and  a  vessel  engaged  in  rendering  Jff^l  *^®  " 
a  salvage  service  to  another  does  not  forfeit  her  right  to 
salvage  by  going  into  collision  with  the  other,  even  though 
there  was  negligence  on  her  part  such  as  to  make  her  liable 
in  damages  for  the  collision  (p). 

Where  two  vessels  were  in  collision,  and  entangled 
together  in  a  position  dangerous  to  ooth,  the  propeller 
of  one  being  foul  of  the  chain  cables  of  the  other,  a  tug 


assisting. 


{k)  Cargo  ex  Capella,  L.  B.  1  A. 
t  £.  366,  followed  in  The  Castle 
^mng,  Ad.  Div.  March,  1886; 
TKiBttriek,  6  P.  D.  127  ;  and  see 
Th  Glengaber,  L.  B.  3  A.  &  £.  534. 
The  rule  is  the  same  in  America : 
I%«CZarito,  23Wall.l;  The  Samp- 
Km,  4  Blatchf.  28. 

(i)  The  Glengaber^  uhi  iupra, 

(m)  lie  Betriever  and  The  Queen, 
2  Mar.  Law  Gas.  O.  S.  666. 

[n)  The  Vandyek,  7  P.  D.  42. 

[o]  The  Mud  JSepper,  40  L.  T. 
N.  8.  462. 


{p)  The  C.  S,  Butler  and  The 
Baltic,  L.  B.  4  A.  &  E.  178.  In 
The  Diana,  2  Asp.  M.  L.  G.  366, 
the  owners  of  a  nhip  which  had 
been  found  to  blame  for  collision 
with  another  ship  whereby  injury 
was  occasioned  to  the  latter,  were 
allowed  to  intervene  for  their  own 
protection  in  a  salvage  suit  insti- 
tuted by  third  parties  against 
the  injured  ship,  and  to  put  in  bail 
and  have  the  conduct  of  the  de- 
fence. 
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ColliBion  wiih 
tow  by  fault 
of  tuff  is 
breaoQ  of 
towage 
oontraot. 


General 
arera^  con- 
tribution. 


which,  by  towing  ahead  the  vessel  at  anchor,  enabled  her 
to  slip  from  her  anchors,  and  so  get  clear  from  the  veesel 
which  was  foul  of  her,  was  held  to  be  entitled  to  recover 
salvage  reward  from  both  vessels  (q). 

The  fact  that  some  of  the  owners  of  a  ship  that  rendered 
salvage  service  to  another  were  also  owners  of  the  ship 
whose  negligence  had  done  the  mischief,  and  rendered  the 
service  necessarj,  was  held  not  to  deprive  the  salving  ship 
of  the  right  to  salvage  remuneration  (r).  Sir  R.  Philli- 
more  said : — "  I  know  of  no  authority  for  the  proposition 
that  a  vessel  wholly  imconnected  with  the  act  of  mischief 
is  disentitled  to  salvage  reward  simply  because  she  belongs 
to  the  same  owners  as  the  vessel  that  has  done  the 
mischief." 

If  by  the  negligence  of  those  on  board  a  tug  in  the 
performance  of  the  towage  the  ship  in  tow  is  damaged  by 
collision  with  a  third  ship,  or  damages  a  third  ship,  and 
is  compelled  to  make  such  damage  good,  there  is  a  breach 
of  the  towage  contract,  and  the  tug  can  recover  nothing  in 
respect  of  the  towage  service  («).  And  we  have  seen  (t) 
that,  beyond  forfeiting  their  right  to  remimeration,  the 
owners  of  the  tug  and  the  tug  herself,  are  liable  to  the 
owners  of  the  tow  for  the  loss.  Where  a  vessel  in  tow  is 
injured  in  a  collision,  and  has  to  stop  and  repair  her 
damages,  the  tug  is  not  entitled  in  a  towage  action  to 
further  remuneration  beyond  the  sum  agreed  for  towage, 
because  she  voluntarily  stands  by  whilst  the  repairs  are 
being  effected,  and  then  completes  the  towage  {u). 

Damage  received  in  a  collision  by  a  ship  or  cargo  is  not 
the  subject  of  general  average  contribution ;  and  this  is  so 
whether  the  ship  was  in  fault  for  the  collision  or  not.  But 
loss  voluntarily  incurridd  for  the  benefit  of  all  concerned 


(q)  The  Vandyeh,  7  P.  D.  42. 

(r)  The  Glenffober,  L.  B.  3  A.  & 
£.  634. 

(«)  The  Christina,  8  W.  Bob.  27. 
Semble,  aliter  where  the  contract 


iB  for  salTage  service:  The  C.  S. 
Butler,  L.  R.  4  A.  &  E.  178. 

{i)  Supra,  p.  201. 

(u)  The  Ejemmett,  4  Asp.  Har. 
Law  Caa.  274  :  6  P.  D.  227. 


INCIDENTAL  RIGHTS  AND  LIABILITIES. 


303 


after  and  in  consequence  of  a  collision  for  which  the  ship 
was  not  in  fault  {x),  and  salvage  expenses  incurred  under 
the  same  circumstances  (y),  may  be  reoovered  as  general 
average.  The  owners  of  a  ship  sunk  in  a  collision  by  her 
own  fault  cannot  recover  by  way  of  general  average  con- 
tribution from  cai^o  owners  any  part  of  the  expense  of 
raising  the  cargo  (2). 

If  a  ship  after  collision  sinks,  her  owners  are  in  some 
places  liable  under  local  Acts  to  the  harbour  authority  or 
other  public  body  for  the  expense  of  raising  her;  and 
sQch  expense  may  sometimes  be  recovered  by  the  autho- 
rities by  sale  of  the  ship  and  cargo  (a). 

K  a  vessel  wilfully  or  negligently  injures  a  lightship, 
she  incurs,  in  addition  to  her  liability  for  damages,  a 
penalty  of  50/.  (6). 

As  to  ihe  right  of  the  holder  of  a  bottomry  bond  on 
freight  to  share  in  the  amount  of  the  wrong-doing  ship- 
owner's statutory  liability,  see  above,  p.  180. 


Expense  of 
raising  ship 
sunk  in 
collision. 


(x)  See  Plummer  y.  Wildman,  3 
H.  &  S.  482.  This  case  was  much 
diaeosaed  in  Attuood  v.  Sellar,  5  Q. 
B.  D.  286. 

(y)  See  j»«r  Brett,  M.  B.,  in  The 
Ittrieky  6  P.  D.  127;  Kemp  v. 
UaUsday,  L.  B.  1  Q.  B.  520.  But 
aee  Gretr  v.  Poofc,  6  Q.  B.  D.  272. 

{:)  The  Ettriek,  6  P.  D.  127  ;  op. 
^•TQfMnga  y.  Marquand,  6  Asp. 
M.  G.  410,  606,  as  to  the  rights  of 
^e  cargo  owner  and  his  undCT- 
"writere,  tupray  p.  293. 

(a)  As  to  the  Thames,  see  The 
Ettrick,  Mtpra;  40  &  41  Vict.  o.  16 ; 
20  k  21  Vict.  o.  147  (Local). 


(b)  17  &  18  Vict.  c.  104,  e.  414. 
The  risk  of  collision  in  frequented 
waters  is  shown  by  the  fact  that 
in   five   years  ending  31  at  Dec., 

1881,  forty-eight  lightships  were 
injured  by  collision  ;  seventy -nine 
were  injured  in  the  six  and  a-half 
years  preceding  1887 ;  an  average 
of  twelve  are  run  down  every  year. 
Some  of  these  coUisions  occur  in 
fine  weather  and  daylight  from 
mere  inattention.    See  Naut.  Hag. 

1882,  p.  199 ;  evidence  before 
Committee  on  Electrical  Com- 
munication between  Lightships  and 
the  Shore  (1887). 


Penalty  for 

injuring 

lightship. 


Bights  of 
hohler  of 
bottomry 
bond  on 
freight. 
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CHAPTER  XII. 


PRACTICE, 


Service  of 
writ  out  of 
the  juriudic- 
tion. 


Address  of 
writ. 


Bj  whom  to 
be  senred. 


Neither  in  the  Admiralty  (a)  nor  in  tlie  Queen's  Bench 
Division  (b)  can  a  personal  action  for  damages,  in  regpect 
of  a  collision  occurring  below  low-water  mark  of  the 
United  Kingdom,  be  brought  against  a  person  not  domi- 
ciled or  ordinarily  resident  within  the  jurisdiction  (c), 
unless  the  writ  of  simimons  be  served  within  the  juris- 
diction. In  such  a  case,  service  of  the  writ  out  of  the 
jurisdiction  will  not  be  ordered. 

A  writ  addressed  to  a  person  resident  abroad,  and 
intended  to  be  served  upon  his  coming  within  the  juris- 
diction, will  not  be  set  aside  merely  because  it  describes 
biTTi  as  having  an  English  address  {d).  A  writ  addressed 
to  a  foreign  corporation  without  any  further  description 
tiian  the  style  of  the  corporation,  will  be  set  aside  (e). 

In  an  action  in  rem,  the  writ  of  summons  was  served  in 
the  manner  provided  by  Ord.  IX.  r.  12.  No  appearance 
was  entered,  and  the  action  came  on  for  judgment  by 
default  under  Ord.  XIII.  rr.  12,  13.  The  writ  had  been 
serv^  by  the  solicitor's  clerk,  who  made  the  affidavit  of 
service.  It  was  held  that  the  service  was  valid,  and  that 
service  by  the  marshal  or  his  substitute  was  not  neces- 
sary (/). 


(a)  In  re  Smith,  1  P.  D.  300; 
The  Vivar,  2  P.  D.  29 ;  The  ffelent- 
lea,  7  P.  D.  67. 

(b)  Harris  y.  Owner*  of  the  Fran- 
eonia,  2  G.  P.  D.  173. 


(e)  Ord.  XI.  r.  1,  sab-s.  (c). 
{d)  The  Helentlea,  ttbi  tupra. 
(e)  The    W.  A.   SehoUen,  13  P. 
D.  8. 

(/)  The  Solis,  10  P.  D.  62. 
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Ord.  XIX.  r.  28,  of  the  Eules  of  the  Supreme  Court, 
1883,  is  as  follows : — 

"In  actions  in  any  Diyision  for  damage  by  collision  (y)  Preliminary 
between  vessels,  unless  the  Court  or  a  judge  shall  otherwise 
order,  the  solicitor  for  the  plaintifE  shall,  within  seven  days 
after  the  conmienoement  of  the  action,  and  the  solicitor  for 
the  defendant  shall,  within  seven  days  after  appearance  and 
before  any  pleading  is  delivered,  file  with  the  registrar,  master, 
or  other  proper  officer,  as  the  case  may  be,  a  document,  to 
be  called  a  preliminary  act,  which  shall  be  sealed  up,  and 
shall  not  be  opened  imtil  ordered  by  the  Court  or  a  judge, 
and  which  shall  contain  a  statement  of  the  following  par- 
ticulars:— 

(a)  The  names  of  the  vessels  which  came  into  collision,  and 

the  names  of  their  masters ; 

(b)  The  time  of  the  collision; 

(c)  The  place  of  the  collision; 

(d)  The  direction  and  force  of  the  wind ; 

(e)  The  state  of  the  weather ; 

(f)  The  state  and  force  of  the  tide ; 

(g)  The  course  and  speed  of  the  vessel  when  the  other  was 
first  seen ; 

(h)  The  lights  (if  any)  carried  by  her; 

(i)  The  distance  and  bearing  of  the  other  vessel  when  first 

seen  (A) ; 
(k)  The  lights  (if  any)  of  the  other  vessel  which  were  first 

seen; 
(1)  Whether  any  lights  of  the  other  vessel,  other  than  those 

first  seen,  came  iiito  view  before  the  collision; 
(m)  What  measures  were  taken,  and  when,  to  avoid  the 

collision; 
(n)  The  parts  of  each  vessel  which  first  came  into  contact. 
The  Court  or  a  judge  may  order  the  preliminary  act  to  be 
opened,  and  the  evidence  to  be  taken  thereon  without  its 
being  necessary  to  deliver  any  pleadings ;  but  in  such  case, 

is)  XJnder  the  foimer   practice      Bnlee,  1859,  rr.  62 — 64. 
preliminaiy  acts  were  required  in  (h)  In  The  Godiva^  11  P.  D.  20, 

'*all  caaea  of  damage.*'    Ad.  Gt.      this  was  insafficiently  stated. 

M.  X 
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if  either  party  intends  to  relj  on  the  defence  of  compulsory 
pilotage,  he  maj  do  so,  and  shall  give  notice  thereof  in 
writing  to  the  other  party  within  two  days  from  the  opening 
of  the  preliminary  act." 

This  enactment  applies  to  actions  for  loss  of  life  by 
collision  under  Lord  Campbell's  Act ;  in  such  an  action 
preliminaiy  acts  must  be  filed  (Ar).  But  no  preliminary 
act  is  required  in  an  action  by  the  owner  of  a  ship  in  tow 
against  the  owner  of  her  tug  for  negligent  towage,  whereby 
a  collision  was  caused  between  the  tow  and  a  third  ship  (/). 
Though,  in  the  absence  of  evidence  that  it  was  impossible  to 
file  a  preliminary  act,it  was  held  necessary  in  an  action  by  the 
owner  of  cargo  on  board  a  barge  against  a  ship  with  which 
the  barge  was  in  collision  (m).  In  an  action  by  the  owners 
of  cargo  against  the  carrying  ship  for  damage  to  cargo  by 
collision  caused  by  the  fault  of  the  carr3ring  ship,  no 
preliminary  act  is  necessary  (n).  It  has  been  said  that  it 
will  be  required  in  an  action  by  the  owner  of  a  ship  in  tow 
against  the  owner  of  the  tug  for  negligent  towage  whereby 
a  collision  occurs  between  tug  and  tow  (o). 

The  object  of  the  preliminary  a^t  was  explained  by 
Dr.  Lushington  in  T/ie  Vortigern  (p).  "Preliminary  acts 
were  instituted  for  two  reasons — to  get  a  statement  from 
the  parties  of  the  circumstances  recenti  facto^  and  to  prevent 
the  defendant  from  shaping  his  case  to  meet  &cts  put 
forward  by  the  plaintiff."  Consequently,  the  Court  will 
not  allow  a  party  before  {q)  or  at  (r)  the  hearing  to  depart 
from  or  amend  {q)  his  preliminary  act. 


(k)  Webster  v.  ManeheeteTf  Shef- 
juidf  and  Lincolnehire  Bail.  Co., 
W.N.  1884,  p.  1. 

(/)  Armstrong  t.  Gaselee,  22  Q. 
B.  D.  250. 

(m)  Secretary  of  State  for  India  r, 
Hetoett,  6  Asp.  M.  G.  384.  There 
had  been  an  action  in  Admiralty 
between  the  barge  and  the  ship. 
This   10  the  ease  referred  to  by 


Huddleston,  B.,  in  Amutrotig  v. 
Oaselee,  22  Q.  B.  D.  252. 

(»)  The  John  JBoyne,  3  Asp.  H. 
L.  C.  341. 

(o)  Per  Wills,  J.,  in  Armstrong 
T.  Gaselee,  22  Q.  B.  D.  250,  253. 

{p)  Sw.  518. 

{q)  Th4f  Miranda,  7  P.  D.  186. 

(r)  The  Frankland,  L.  R.  3  A.  & 
E.  611  ;  The  Vortigerr^  Sw.  618. 
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It  was  a  role  of  the  Admiralty  Court,  and  the  rule  is  Proof  must  be 
still  enforced  by  the  Admiralty  Division,  that  a  plaintiff  aW^^ote? 
in  framing  his  statement  of  claim  must  state  the  circum- 
stances  of  the  collision,  so  far  as  they  are  known  to  him  («), 
with  sufiScient  clearness  and  accuracy  to  enable  his  adversary 
to  know  the  case  which  he  has  to  meet  (t).  Where  the 
plaintiff's  allegations  have  been  such  as  to  mislead  the 
defendant  upon  essential  points,  it  was,  before  the  Judi- 
(^tme  Act,  and  doubtless  would  still  be,  held  that  the 
plaintiff  is  not  entitled  to  recover.  The  particular  acts  of 
negligence  which  caused  the  collision  must  be  stated  in 
specific  terms.  If  the  plaintrS  alleges  that  the  collision  was 
oaused  by  the  starboarding  of  the  helm  of  the  defendant 
ship,  and  the  proof  be  that  the  helm  was  never  starboarded, 
the  plaintiff  would  probably  fail  to  recover,  although  it  is 
proved  that  his  adversary's  ship  was  in  fact  alone  to 
hlame  (u).  But  the  rule  that  proof  must  be  secundum 
aUegata  is  enforced  only  so  far  as  the  allegata  are  material  {x) ; 
in  other  words,  so  far  as  the  non-observance  of  the  rule 
has  made  it  impossible  for  the  defendant  to  meet  the  case 
brought  against  him. 

If  any  of  the  Regulations  for  Preventing  Collisions  at  Sea  Infringement 
have  been  infringed,  it  is  the  practice,  and  it  would  seem  tionBmust  be 
to  be  necessary  (y),  for  the  plaintiff  to  specify  which  they  f^^^*^^^ 
are.  In  the  absence  of  such  an  allegation  in  his  pleadings 
it  is  conceived  that  evidence  of  the  infringement  would  not 
be  admitted  (2).     But  it  is  not  essential  that  the  plaintiff 


alloged. 


(<)  Ab  to  when  they  are  not 
blown,  see  The  Sehtcalbe,  Sw.  521 ; 
TkeEn§Umd,  5  Not.  of  Ca.  174. 

(0  Ihe  whole  subject  is  ex- 
IttQstively  dealt  with  in  Williams 
&  Brace,  Admiralty  Practice,  2nd 
ed.  pp.  338  teq.,  and  see  Ord.  XIX. 
r.  4. 

(tt)  It  was  BO  held  before  the 
Jodioatnre  Acts:  The  Ann^  Lnsh. 
65 ;  The  Marpeeiay  L.  R.  A  P.  C. 
212;  The  North  American,  Sw. 
358;  The  Eancell,  Br.  &  L.  247. 


See  also  The  Hochung  and  The  Lap- 
wing, 7  App.  Cas.  512. 

{x)  The  Alice  and  Rosita,  L.  R. 
2  P.  0.  214. 

(y)  The  Ebenezer,  2  W.  Rob.  206, 
211 ;   The  Bothnia,  Lnsh.  52,  54. 

{z)  In  The  Ferim,  Ad.  Dir.  10th 
Nov.,  1886,  Sir  J.  Hannen  allowed 
an  amendment  of  the  statement  of 
claim  at  the  trial  by  inserting  a 
charge  of  breach  of  the  **  starboard 
side  "  rule.  Cp.  The  Lady  AnnyTSot, 
of  Ca.  364,  370,  where  under  special 
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Judgment  at 
law:  whether 
it  oanhe 
pleaded  in 
Admiraltj. 


should  prove  all  the  allegations  made  in  his  statement  of 
claim ;  if  he  proves  the  material  part  of  the  case  alleged,  it 
will  he  sufficient  (<7).  An  allegation  that  the  defendant 
ship  was  alone  in  fault  does  not  prevent  the  plaintiff  from 
ohtaining  a  judgment  for  half  his  loss  upon  proof  that  both 
ships  were  in  fault  {b). 

The  defendant  in  his  defence,  besides  traversing  all  the 
allegations  of  the  plaintiff  he  intends  to  deny,  should  state 
the  circumstances  of  the  collision  (c).  Thus,  if  the  defence 
is  that  the  plaintiff  gave  him  a  foul  berth,  he  must  so 
plead.  Before  the  Judicature  Acts  it  was  held  that  it  was 
not, sufficient  for  him  simply  to  traverse  the  plaintiffs 
statements  (d).  But  the  plaintiff  must  prove  his  case,  and 
where  he  fails  to  do  so,  he  will  not  succeed  merely  because 
the  defendant  has  in  his  defence  told  a  story  of  the  colli- 
sion which  he  fails  to  prove  (e).  Where  the  defence  is 
**  inevitable  accident,"  it  is  usual  in  terms  so  to  plead ;  but 
it  is  conceived  that  this  is  not  necessary  (/) .  If  the  defence 
is  "  compulsory  pilot,"  it  is  the  practice,  and  it  would  seem 
to  be  necessary,  for  the  defendant  to  plead  it  (ff). 

Prior  to  the  Judicature  Acts  it  was  held  that  a  verdict 
and  judgment  in  an  action  at  law  that  one  of  two  ships, 
B.,  was  in  fault  for  the  collision,  and  that  the  defendants, 
her  owners,  were  liable  to  the  plaintiffs  for  the  amount  of 
their  loss,  were  no  bar  to  subsequent  proceedings  in  Admi- 
ralty in  rem  against  the  ship  A.  by  the  defendants  in  the 


oironmstanceB  the  defendant  ship 
was  found  to  blame  for  a  failnre  to 
port  whioh  was  not  alleged  in  the 
pleadings. 

{a)  Ths  AmdUa,  Br.  &  L.  311, 
8U.  See  also  The  Deipatch,  Lush. 
98  :  The  Lady  Ann,  7  Not.  of  Ga. 
870 ;  Ths  England,  6  Not.  of  Ga. 
170  ;  The  Eaet  Lothian,  Lush.  241, 
248. 

{h)  The  Aurora  and  The  Robert 
Ingram,  Lush.  327,  329. 

\e)  ¥oT  the  old  praotioe,  see  The 
Virgil,  2  W.  Rob.  204 ;  The  Iron- 


master, 6  Jnr.  N.  S.  782. 

{d)  The  Why  Kot,  L.  B.  2  A.  & 
E.  266. 

{fi)  See  The  JBaei  Lothian,  Lush. 
241. 

(/)  See  The  S.  Z.,  33  L.  J.  Ad. 
200;  The  England,  6  Not.  of  Ga. 
170,  174. 

{g)  For  the  old  practioe,  see  Th$ 
Canadian,  1  W.  Bob.  343;  The 
Northampton,  1  Sp.  E.  &  A.  155,  n. ; 
The  Alhambra,  Br.  &  L.  286 ;  !%• 
European,  Williams  and  Bmoe, 
2nd  ed.  852,  note  (Q. 
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common  law  action ;  and  that  the  judgment  at  law  could 
not  be  pleaded  or  given  in  evidence  in  the  Admiralty 
action  (A).  It  ifi  difficult  to  reconcile  this  decision  with 
the  pinciple  that  a  decision  in  the  presence  of  the  parties 
upon  the  merits  is  res  judicata ;  a  principle  which  seems  to 
apply  whether  the  judgment  is  at  law  or  in  Admiralty  pro- 
ceedings in  rem.  Where  a  defendant  at  law  pleaded  a 
decree  of  the  Admiralty  Court  upon  the  merits  in  his 
favour,  it  was  held  that  the  plea  was  bad,  because  it  did 
not  show  that  the  Admiralty  Court  had  jurisdiction  (t). 

As  to  the  effect  in  the  Courts  of  this  country  of  a  Forei/Brn 
foreign  judgment  in  action  relating  to  the  collision,  see  ^    ^^^^  * 
above,  p.  224. 

The  following  points  have  been  decided  with  regard  to  Evidence, 
evidence  admissible  in  collision  actions. 

Notwithstanding  the  terms  of  17  &  18  Vict.  c.  104,  ^g»- 
68. 282,  285,  the  ofiBcial  log  is  not  evidence  for  the  ship  (^), 
nor  is  the  ship's  log,  though  the  mate  who  wrote  it  is 
dead(/).     But  both  these  documents  often  afford  valuable 
evidence  against  the  ship  (m). 

The  result  of  proceedings  at  an  inquiry  under  the  Mer-  Reenlt  of  pro- 
chant  Shipping  Acts  {n) ;  at  a  naval  court  martial  {o) ;  at  inqmiyf  &c. 
an  inquiry  by  a  pilotage  authority  {p) ;  or  at  a  coroner's 
inquest  (^), — ^is  irrelevant  in  a  collision  action. 


(A)  The  Clarence,  I  Sp.  £.  &  A. 
206 ;  but  see  per  Knight-Bmce, 
Ii.  J.,  1  Sp.  £.  &  A.  209,  n. ;  and 
see  The  Ann  and  Mary,  2  W.  Rob. 
189 ;  semble,  the  case  referred  to  in 
TAe  Clarenee,  See  also  The  Sylph, 
Ii.  R.  2  A.  &  E.  24 ;  The  Antelope, 
Ii.  R  4  A.  &  E.  33;  The  Due 
Cheeehi,  L.  R.  4  A.  &  E.  3/),  n. 

(•)  Sarria  v.  Willit,  16  C.  B. 
710. 

(k)  Ths  Europa,  13  Jut.  856; 
The  Malta,  2  Hag.  158,  note ;  The 
JSarl  of  Dumfries  (engineer's  log), 
10  P.  D.  31. 

(/)  The  Henry  Coxon,  3  P.  D.  166. 
In  The  Singapore,  L.  R.  1  P.  C. 
378,   the    ship's  log,   though  ob- 


jected to,  appears  to  have  been 
used  as  evidence  for  the  ship. 

(m)  See  observations  by  West- 
bury,  C,  in  The  Singapore, 
supra,  as  to  the  value  of  the  ship's 
log  as  evidence  against  the  ship, 
and  as  to  alterations  discrediting 
the  log. 

(»)  TheMangerton,QwA20;  The 
City  of  London,  Sw.  245. 

(o)  ir.M.S.  Swallow,  Sw.  30; 
the  report  of  a  naval  officer  to  the 
Lords  of  the  Admiralty  is  privi- 
lege as  a  State  document,  and  no 
order  to  produce  it  will  be  made. 

(p)  The  Lord  Seaton,  2  W.  Rob. 
391. 

{q)  The  Mangerion,  Sw.  120. 
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A  protest  (r),  and  a  deposition  made  before  a  receiver  of 
wreck,  though  the  master  has  died  since  making  it  («),  are 
not  admissible  in  evidence,  except  in  cross-examination  for 
the  purpose  of  contradicting  a  witness  who  denies  or  does 
not  admit  having  made  them.  It  seems  that  the  original 
depositions  taken  before  the  receiver  must  be  produced, 
and  that  copies  cannot  be  put  in  (f). 

Copies  of  entries  in  the  official  journals  kept  by 
coastguardsmen,  and  copies  of  entries  in  lighthouse  and 
lightship  logs  relating  to  the  weather,  are  usually  admitted 
in  the  Admiralty  Division  upon  production  of  an  affidavit 
by  the  proper  officer  (u). 

Statements  by  the  master  as  to  matters  in  issue  aire 
admitted  to  prove  the  facts  stated  against  the  owner  (ar); 
but  not  statements  by  other  officers,  by  seamen  (y),  or  by 
the  pilot  (2),  though  statements  by  seamen  and  others  on 
board,  made  at  the  moment  of  collision,  have  in  some 
cases  been  admitted  as  part  of  the  res  gesttB  (a). 

In  an  action  by  cargo-owner  against  shipowner  for  loss 
of  cargo  by  stranding,  a  letter  written  by  the  master  to 


(r)  Christian  v.  Coombey  2  Esp. 
489  ;  The  ZJudicUy  23  L.  T.  N.  8. 
474  ;  The  Emma,  2  W.  Bob.  315 ; 
The  Hedwiffy  1  Sp.  E.  &  A.  19. 
As  to  the  yalne  ol  such  evidence, 
see  The  Oemanliy  7  Not.  of  Gas.  507, 
510. 

{a)  The  Little  Zizzidy  L.  B.  3  A. 
&  E.  66;  Nothard  v.  Pepper y  17 
0.  B.  N.  S.  39  ;  The  Senry  Caxon, 
uhi  sup.  As  to  inspection  of  copies 
of  these  depositions  furnished  to 
the  adverse  party  by  the  Board  of 
Trade :  The  Palermoy  9  P.  D.  6. 

(t)  It  was  so  held  by  Butt,  J., 
in  The  Rieeay  25th  March,  1886; 
The  Benayoy  29th  March,  1886; 
and  [semble)  by  Dr.  Lushingfton  in 
The  Emperor  and  The  Zephyry  12 
W.  R.  890 ;  The  Oscar y  12  W.  R. 
872 ;  but  see  The  Oscar y  10  L.  T. 
K.  S.  789,  differently  reported. 
See  also  p^r  Tindal,  C.  J.,  Bastard 
V.  Smithy  10  A.  &  E.  213,  214; 


Davies  v.  DavieSy  9  C.  &  P.  252 
Highfield  V.  Ptakey  M.  &  M.  109 
Bumand  v.  Neroty  1  0.  &  P.  678 , 
Ewer  V.  AmbrosCy  4  B.  &  G.  26  ;  1 
Boscoe,  K.  P.  15ih  ed.  168,  169. 

(m)  An  examined  copy  is  suffi- 
cient :  The  Maria  des  JJorety  Br.  & 
L.  27 ;  The  Cathenna  Mariay  L.  B. 
1  A.  &  E.  63. 

{x)  The  Midlothian,  15  Jur.  806 ; 
The  Manehestery  1  W.  Rob.  63; 
The  Europsy  13  Jur.  866;  The 
Aetaony  1  Sp.  E.  &  A.  176 ;  The 
Solwayy  10  P  D.  137.  And  so  in 
America:  The  Pototnae,  8  Wall, 
690. 

(y)  The  Lord  Seaton,  2  W.  Rob. 
391,  393;  The  Foyky  Lush.  10; 
and  see  The  Great  Eastern,  Holt, 
169. 

(«)  The  Lord  Seatony  2  W,  Rob. 
391,  393  ;  The  Schwaihe,  Sw.  521. 

(a)  The  Sehtoalbcy  Sw.  621 ;  The 
Melhna,  10  Jur.  992. 
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the  shipowner,  detailing  the  facts  of  the  stranding,  was 
admitted  as  evidenoe  of  those  facts  (&). 

Evidence  in  a  previous  action  for  the  same  collision,  but  Evidenoe  in 
between  different  parties,  is  not  admissible  in  the  subse-  ^S^]" 
quent  action  (c).  But  where,  after  judgment  in  an  action 
by  the  owner  of  ship  A.  against  the  owner  of  ship  B.,  the 
latter  sued  the  former  in  a  fresh  action  for  the  same  colli- 
sion, evidence  in  the  first  action  was  allowed  to  be  read  in 
the  subsequent  action  {d). 

As  to  the  mode  of  proving  the  Eegulations  for  Pre-  Begulations; 
venting  Collisions  at  Sea,  see  25  &  26  Vict.  c.  63,  s.  26  ^^^  P^"^^ 
(w»/rfl,  p.  341). 

.Where  the  defence  raised  is  that  of  "  compulsory  pilot,"  Proof  of 
and  the  defendant  has  reason  to  think  that  the  pilot  will  ^^^ge  ^ 
be  a  hostile  witness  upon  the  facts  of  the  collision,  the  where  pilot 
proper  course  for  him  to  take  is  to  subpoena  the  pilot  to 
produce  his  licence,  and  to  be  provided  with  evidence  iden- 
tifying him  with  the  person  named  in  the  licence  (e). 

There  was  at  one  time  a  doubt  whether,  in  a  collision  Intenroga- 
action,  interrogatories  with  respect  to  matters  stated  in  the     "^* 
preliminary  acts  and  the  other  circumstances  of  the  colli- 
sion, could  be  administered.    It  was  decided  that  such 
interrogatories  are  admissible  (/).     They  are,  however, 
seldom  used  in  practice. 

In  answering  interrogatories,  a  defendant  in  a  collision  Answering 
action  must  answer  as  to  matters  touching  the  collision  "J*?"o»*" 
which  are  in  the  knowledge  of  their  servants  or  agents, 
the  master  and  crew  (g). 

It  waa  formerly  the  practice,  in  the  Court  of  Admiralty,  Who  to'hegin 
where  the  plaintiff's  ship  was  at  anchor,  or  where  the  sole  action. 

[b)  The  Solway,  10  P.  B.  137 ;  Big.   (ed.    1866)   691 ;     see    Ord. 

see  The  Neptune  the  Seeondj  1  Bods.  XxXVII.  r.  3,  and  notes  in  An- 

467,  469.  nual  Fnctice. 

(e)  TJie  William  Hutt,  Lush.  26;  (e)  See  above,  p.  239. 

The  Demetriue,  L.  R.  3  A.  &  E.  (/)  2%«^ioi»,  34 L.T.N. S.  136. 


i 


623.  iff)  The  Eadnorahire.bV.B,  172; 

(d)  The  North  American^  Lnah.       The  lele  of  Cyprtu^  16  P.  B.  134 
80;  The  BoeendaUi  2  Pritoh.  Ad.       (crew  of  plaintiff's  ship  drowned). 
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Order  to 
inspect. 


Nautioal 
aflsessors: 
eyidenoeof 
experts  not 
admissible. 


Function  of 


defence  was  inevitable  aooident,  for  the  defendant  to 
begin.  This  practice  has  been  changed,  and  the  role  now 
is  that  plaintiff  shall  in  all  oases  begin  (A) ;  or,  at  least, 
in  all  cases  where  (as,  semble^  is  always  the  case)  the  onus 
of  proof  is  upon  him  (/). 

Power  is  given  to  anj  partj  to  an  Admiralty  action  to 
apply  for  an  order  for  inspection  of  any  ship  or  other 
personal  or  real  property,  the  inspection  of  which  may  be 
material  to  the  issue  of  the  action  (A).  This  power  was 
exercised,  in  The  Magnet^  with  reference  to  ships'  lights  (/); 
also  in  The  Oermania{m).  In  a  recent  case(n),  it  was 
held  that  the  order  will  not  be  made  where  the  party 
applying  has  an  opportunity  of  proving  the  facts  by  evi- 

In  the  Court  of  Appeal  and  in  the  Admiralty  Division, 
nautical  assessors  advise  the  Court  upon  questions  of  sea* 
manship.  In  the  Queen's  Bench  Division,  assessors  are 
not,  in  practice,  but  may  be  (o),  called  in.  In  the  Queen's 
Bench  Division,  matters  of  seamanship  may  be  proved  by- 
experts  ;  in  Admiralty,  and,  it  seems,  in  any  Court  where 
assessors  axe  present  to  advise  the  Court,  such  evidence  is 
not  admissible  {p).  In  a  recent  case,  evidence  directed  to 
show  what  was  the  usual  mode  of  navigating  ships  in  the 
entrance  to  the  Mersey  was  held  to  be  inadmissible  in  the 
Admiralty  Division  {q). 

The  function  of  the  assessors  is  not  to  decide  questions  of 


(A)  See  The  Otter,  L.  R.  4  A.  & 
E.  203  ;  The  Benmore,  L.  B.,  4  A. 
&  E.  132. 

(t)  See  tupra^  p.  30,  as  to  onus 
of  proof. 

(k)  24  Vict.  c.  10,  8.  18;  and  see 
now  Old.  L.  r.  3,  of  the  R.  S.  G. 
1883. 

(/)'  L.  R.  4  A.  &  E.  417,  428. 

(m)  3  M.  L.  G.  O.  S.  140,  269. 

(n)  The  Victor  Covaeeviteh,  10 
P.  D.  40. 

(o)  36  &  37  Vict.  o.  66,  s.  56. 

Ip)  The  Gazelle,  1  W.  Rob.  471 ; 
The  Ann  and  Mary,  2  W.Rob.  189, 


196 ;  The  No,  I  Sp.  E.  &  A.  184  ; 
The  Sir  Robert  Peel,  4  Asp.  M.  L.  C. 
321 ;  The  £arl  Spencer,  1.  R.  4  A. 
&  E.  431 ;  The  Aseyrum,  63  L.  T. 
N.  S.  91. 

(q)  The  Kirhtf  Hall,  8  P.  D.  71. 
But  in  The  Velocity,  L.  R.  3  P.  C. 
44,  sach  evidenoe  (with  reference 
to  the  Thames)  was  admitted.  See 
also  The  Andalueian,  2  P.  D.  231, 
as  to  proof  of  usual  precautions  at 
a  launch  in  the  Meraej.  It  seems 
that  the  Gourt  will  take  the  opinion 
of  the  assessors  upon  such  points : 
The  Cambria^  i^fra,  467. 
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fact  arising  in  the  case,  but  to  advise  the  Court  upon 
nautical  matters  (r).  The  decision  of  the  case  rests  entirely 
with  the  judge.  Even  in  purely  nautical  matters  he  is  not 
Ixmnd  to  follow  the  advice  of  his  assessors,  if  it  does  not 
agree  with  his  own  opinion  («),  though  their  advice  will  be 
rarely  questioned  {i).  The  advice  of  the  Trinity  Brethren 
in  the  Admiralty  Division  upon  a  question  of  pure  seaman- 
ship does  not  conclude  the  case,  and  may  give  rise  to  an 
appeal  (u).  If  the  Trinity  Brethren  differ  in  opinion,  the 
Conrt  has  on  more  than  one  occasion  obtained  the  opinion 
of  one  or  more  of  the  other  Brethren  (r).  In  a  case  where 
the  judge  differed  in  opinion  from  the  Trinity  Brethren, 
and  they  reduced  their  views  and  the  reasons  for  them  to 
writing,  and  at  his  request  preserved  them  in  case  the 
Court  of  Appeal  should  call  for  them,  that  Court  refused 
to  order  the  Admiralty  registrar  to  deliver  to  the  appel- 
lants a  copy  of  those  reasons  (x). 

A  plaintiff  who  has  been  unsuccessful  in  an  action  at  piaintifl  un- 
law tried  upon  the  merits  (y),  or  who  has  received  pay-  J^coessful  at 
ment  of  the  sum  for  which  he  obtained  judgment  (z),  judgment  is 
cannot  afterwards  proceed  against  the  ship  in  Admiralty  ^not  af ter- 
for  the  same  collision ;  nor  would  he  be  allowed  to  sue  at  warda  sue  in 
law  and  in  Admiralty  at  the  same  time  for  the  same  -^         V 

**  He  cannot  sue 

collision  (a) .  at  law  and  in 

AdmiraJtj  at 

(r)  See  The  Hannibal,  L.  R.  2  («)  See  TKe  Falkland,  Br.  &  L.  **™®  *^™®- 

A.  &  £.  66,  as  to  the  practloe  of  204. 

the  judge  in  taking  the  opinion  of  {v)  The  Magna  Charia,    1   Asp. 

his  aaeesaon.  M.  L.  0.  163 ;  The  Friende*  Good- 

{s)  See  The  Magna  Charta,  1  Abd,  toill  and  The  Peggy,  supra,  p.  161. 
H.  L.  G.  163 ;    The  Aid,  6  P.  D.  {x)  The  Banshee,  6  Asp.  M.  G. 

84;    The  Beryl,  9  P.  D.  137,  141.  130. 

Both  Dr.  Lnshington  (7  Not.  of  {y)  Bee  The  Griefswald,  Sw.  480, 

Gas.  364),  and  a  present  judge  of  436. 

the  Admiralty  Diyision,  have  taken  (z)  The  Orient,  L.  B.  3  P.  G.  696. 

this  view.  (a)  The  John  and  Mary,  Sw.  471. 

(0  "It  would  be  impertinent  in  a  In  this  respect  the  rights  of  a  person 

judge  not  to  consider  as  almost  entitled  to  a  maritime  lien  differs 

binding  upon  him  the  opinion  of  from  those  of  a  mortgagee,  who 

the  nautical  gentlemen  who,  havinff  may  pursue  all  his   remedies  at 

ten  times  his  own  skill,  are  caUed  once:  Fisher  on  Mortgages,  3rd  ed. 

in  to  assist  him."    iVr  Brett,  M.B.,  321. 
The  Beryl,  9  P.  D.  137,  141. 
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PRACTICE. 


Consolidation 
of  actions : 
cro68  actions. 


Oonaolida- 

tion:  actions 
by  different 
plaintiffs 
against  the 
same  defen- 
dant. 


In  order  to  avoid  multiplioity  of  actionfi,  where  the 
owners  of  two  ships  that  have  been  in  oollision  instdtute 
separate  or  cross  actions  against  each  other,  the  Couit  mrill 
consolidate  the  two  actions  (i),  or  bj  consent  the  two 
actions  may  be  heard  upon  the  same  evidence. 

Actions  by  different  plaintiffs  in  respect  of  the  same 
oollision  against  the  same  ship  or  the  same  defendants  may 
be  consolidated  in  Admiralty,  even  as  against  an  miwilliiig 
defendant,  or  at  the  instance  of  the  defendant  as  against 
an  unwilling  plaintiff  {c).  And  where  two  ships  belonging 
to  the  same  owners,  one  being  disabled  and  in  tow  of  the 
other,  fouled  a  third  ship,  several  actions  by  the  owners 
and  by  the  master  and  crew  of  the  third  ship  against  the 
two  ships  that  fouled  her  were  consolidated  {d). 

This  practice  of  consolidating  actions,  which  appears  to 
have  been  peculiar  to  the  Court  of  Admiralty,  has  been 
continued  since  the  Judicature  Acts  by  the  Admiralty 
Division.  Thus,  recently  an  action  by  the  owner  of  ship 
A.  and  an  action  by  the  owner  of  cargo  on  board  A. 
against  the  owner  of  ship  B.,  with  which  A.  had  been 
in  collision,  were  consolidated  (e). 

Where  the  actions  are  in  personam  and  in  one  of  them 
service  of  the  writ  has  not  been  effected,  consolidation  will 
not  be  ordered  (/). 

Although  it  has  the  power  to  force  consolidation  upon 
unwilling  parties,  the  present  practice  of  the  Admiralty 
Division  is  not  to  exercise  that  power  {g) ;  but  a  plaintiff 
who  unreasonably  objected  to  consolidation  and  afterwards 


(b)  Jnd.  Act,  1873,  s.  24,  sub-s.  7. 
See  Thomson  ▼.  S,  JE.  Rail,  Co,,  9 
Q.  B.  D.  320.  So  24  Vict.  o.  10, 
s.  34,  gave  the  Admiralty  Court 
the  same  power. 

(e)  The  WiUiam  Hutt,  Lush.  26  ; 
The  Melpomene^  L.  R.  4  A.  &  E. 
129 ;  The  Folk,  4  Asp.  M.  L.  G. 
592.  The  Cumberland^  6  L.  T« 
K.  S.  496. 


{d)  The  Ameriean  and  The  S$fria^ 
L.  R.  4  A.  &E.226. 

{e)  The  Hector,  8  P.  D.  218. 
As  to  the  effect  of  24  Vict.  c.  10, 
s.  34,  see  The .  Demetrius,  L.  R.  3 
A.  &  E.  523. 

(/)  The  Selenelea,  7  P.  D.  67. 

(^)  The  Jacob  Londetrom,  4  P.  D. 
191 ;  The  Vildosala,  4  Asp.  M.  L.  C. 
228 ;  The  Fanthea,  6  P.  D.  6 ;  and 
see  The  William  Hutt,  ubi  tupra. 
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sa(»eede(l  in  his  action,  has  heen  ordered  to  hear  the  costs 
ooeasioned  hy  his  ohjecting  to  consolidation  (h). 

The  power  of  consolidating  actions  above  referred  to  is 
wider  than  that  conferred  upon  the  several  Divisions  of 
the  High  Court  of  Judicature  by  Ord.  XT<TX.  r.  8,  which 
is  exerciseahle  only  at  the  instance  of  defendants  (t).  The 
practice  which  is  adopted  in  other  Divisions  of  trying 
one  of  several  actions  by  different  plaintifEs  against  the 
same  defendants  as  a  test  action  {k)  does  not  appear  to 
have  been  ever  in  use  in  Admiralty. 

Where  the  rights  and  liabilities  of  the  parties  can  be  Plaintiff  lying 
fairly  settled  in  the  usual  way  upon  claim  and  counterclaim,  jadgment  in 
a  party  who,  before  bringing  his  action,  awaits  the  decision  ^^^  action. 
of  an  action  in  respect  of  the  same  collision  in  which  he  is 
defendant,  does  so  at  the  risk  of  having  to  pay  costs  (/). 

Where  cross  actions  were  tried  before  juries  in  a  common 
law  ooiui;,  with  the  result  that  contradictory  verdicts  were 
obtained,  and  each  party  applied  for  a  new  trial,  it  was 
said  by  the  Privy  Council  that  if  the  evidence  in  each 
action  was  such  that  a  jury  might  reasonably  find  either 
way,  the  two  actions  ought  to  be  tried  again,  not  separately, 
but  together  (;n). 

Where  there  are  cross  actions  or  action  and  counterclaim,  Croes  aotions : 
and  the  defendant  ship  in  the  principal  action  is  arrested,  arrest©?,  the 
if  the  plaintiff  ship  has  been  lost  or  for  some  other  reason  o^^er  not: 
cannot  be  arrested,  her  owner  will  not  be  permitted  to  oeedingd. 
prosecute  his  action  until  he  gives  security  for  the  amount 
claimed  against  him  in  the  cross  action  (n),  or  counter- 
claim {o).     This  rule  has  been  applied  where  the  parties 


(h)  The  Lord  Strathnaim,  dted 
WiUiams  &  Brace,  2nd  ed.  387 ;  and 
■ee  The  NieoUna,  2  W.  Bob.  175  ; 
The  Bartley,  Sw.  198. 

(t)  Annual  Pnu3tice,  Ord.  XLDL 
r.  8.  note ;  Aichb.  Fr.  407  teq ;  2 
Chitty,  Pr.  1086  teq. 

(k)  See  Amot  ▼.  Chadwiek,  4  Gh. 
D.  867 ;  Benneti  ▼.  Lord  Bury,  6 
C.  P.  D.  339. 


(/)  The  Calypeo,  Sw.  28;  The 
Breadalbane,  7  P.  D.  186;  The 
Julia  Fisher,  2  P.  D.  115. 

(m)  Australian  Steam  Navigation 
Co.  Y.  Smith  ^  Sons,  The  Birkagate 
and  The  Barrabool,  14  App.Gas.  321, 
324. 

(»)  24  Vict.  o.  10,  8.  34 ;  The 
Charkieh,  L.  B.  4  A.  &  E.  120. 

(o)  The  Breadalbane,  7  P.  I>.  186; 
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Gzo68  actions : 
one  in  Gountj 
Court,  the 
other  in 
Supreme 
Court:  trans- 
fer of  County 
Court  action. 


Separate 
actions  for 
damage  to 
roperfy,  and 
or  injury  to 
penon. 


I 


Action  in 
personam 
against  pilot. 


are  foreigners  resident  abroad  (p),  against  a  British  subjeat 
resident  in  England  (g),  and  against  a  foreign  soY^^ign 
whose  ship  was  privileged  from  arrest  (r).  The  Act  24 
Viot.  c.  10,  s.  34,  which  enables  the  Court  to  stay  pro- 
ceedings in  this  case  applies  only  to  actions  in  reni ;  the 
wording  of  the  section  shows  that  it  has  no  application  to 
actions  in  personam  («). 

Where  actions  in  respect  of  the  same  collision  are 
pending  in  the  Admiralty  Division  and  in  a  County  Court 
at  the  same  time,  the  practice  is  for  the  latter  Court  upon 
application  in  that  behalf  being  made  to  it  imder  31  &  32 
Vict.  c.  71,  8.  6  (County  Courts  Admiralty  JunBdiction 
Act,  1868),  to  order  that  the  County  Court  action  be 
transferred  to  the  Admiralty  Division.  The  conduct  of 
the  consolidated  action  will  usually  be  given  to  the  plaintiff 
in  the  action  which  was  first  instituted  {t). 

Damage  to  ship  or  goods  and  injury  to  person  may  be 
sued  for  in  separate  actions  though  caused  by  the  same 
negligent  act,  in  the  same  collision,  at  the  same  time,  and 
to  the  same  person  (?/). 

Before  the  Judicature  Acts,  the  Court  of  Admiralty 
refused  to  entertain  an  action  in  personam  against  a  pilot  (;r); 
but  since  the  passing  of  those  Acts,  there  is  no  objection 
on  the  ground  of  jurisdiction  to  bringing  such  an  action  in 
the  Admiralty  Division.  Accordingly  the  Court  has,  in 
the  absence  of  objection  by  the  defendant,  entertained  an 
action  in  rem  in  which  the  pilot  has  been  added  as  a  de- 
fendant (y).     But  it  has  been  held  (s),  that  the  Court  will 


The  Julia  Fisher,  2  P.  D.  115  ;  The 
NetcbattU,  10  P.  D.  33.  Of.  The 
Carnarvon  Cattle ^  3  Asp.  M.  C.  607, 
and  dieting.  The  Alne  Hobne  (2nd 
action),  4  ibid,  592. 

(p)  The  Charkiehy  ubi  supra;  The 
Julia  Fisher ^  ubi  supra. 

(q)  The  CameOy  Lush.  408. 

(r)  The  Neicbatile,  10  P.  D.  33. 

(a)  See  The  Amaam,  36  L.  J. 
Ad.  4. 

(0  TJie  Never  Ikspair,  9  P.  D. 
34  ;  The  Immaeolata  Coneesionef  8  P. 


D.  34.  See  also  The  CotmopolUan, 
ibid,  35  ;  The  JBJom,  ib,  36,  n. 

(«)  JBrunsden  y.  Humfrey,  11  Q. 
B.  D.  712;  14Q.  B.  D.  141. 

(x)  The  Urania,  10  W.  R.  97 ; 
The  Alexandria,  L.  B.  3  A.  &  £. 
574 ;  Flower  v.  Bradley,  44  L.  J. 
Ex.  1. 

(y)  See  Williama  &  Bmoe,  Ad. 
Pr.  2nd  ed.  94,  95,  note  (<*). 

{z)  The  BntfesJMd,  6  Asp.  M.  L. 
G.  265. 
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not,  under  Ord.  XYI.  r.  11,  add  parties  so  as  to  turn  an 
action  in  rem  into  an  action  in  personam ;  and  it  does  not 
appear  that  the  pilot  has  ever  been  added  as  a  defendant 
except  by  consent.  It  appears,  however,  from  the  records 
of  the  Court,  that  in  the  last  century  the  master  was 
commonly  sued  together  with  the  ship. 

By  6  &  7  Will.  IV.  c.  100  (local  and  personal),  s.  8,  it  Action agamet 
is  provided  that  no  action  in  any  of  His  Majesty's  Courts  p^ck^^  o^^ 
of  Law  shall  be  brought  against  the  Dublin  Steam  Packet  notdoe. 
Company  unless  a  month's  notice  in  writing  shall  have 
been  given  to  the  company.     It  was  held  in  The  Long' 
ford  (a),  that  this  enactment  did  not  apply  to  an  action 
in  rem. 

Where  proceedings  had  been  taken  in  rem  in  Admiralty  Action  at  law 
and  the  amount  realized  by  the  sale  of  the  ship  was  not  Sypx^lS. 
sufficient  to  recompense  the  plaintiff,  it  was  held,  pre-  ingawr^w, 
viously  to  the  Judicature  Acts,  that  he  could  bring  his 
action  at  law  for  the  residue  of  the  loss  (6).     It  would 
seem  that  he  can  now  bring  such  supplemental  action 
against  the  shipowner  in  person  either  in  the  Admiralty  or 
in  the  Queen's  Bench  Division.     Vice  versd  an  action  may 
be  brought  in  rem  for  damages  which  owing  to  the  insol- 
vency of  the  defendant,  cotdd  not  be  recovered  at  law  (c). 
But  to  an  action  in  rem,  proceedings  in  personam  against 
the  shipowner  for  the  like  purpose  cannot  be  engrafted  (c?). 
Nor,  if  the  ship  has  been  released  on  bail  which  proves  to 
be  insufficient,  can  a  subsequent  action  in  pei^sonam  be 
instituted  in  the  Admiralty  Division  {e). 


(a)  14  P.  D.  34,  followingr  The 
MuUingar,  1  Asp.  M.  L.  0.  252. 

{h)  yelson  V.  Couch,  16  C.  B.  N. 
8.  99 ;  The  Bold  Buecleugh,  7  Moo. 
P.  C.  C.  267 ;  The  Orient,  L.  R.  3 
P.  C.  696.  702  ;  The  Pet,  20  L.  T. 
N.  S.  961 ;  The  Zephyr,  11  L.  T. 
N.  8.  351.  See  also  The  Sylph, 
L.  B.  2  A.  &  E.  24. 

(e)  The  John  and  Mary,  Sw.  Ad. 
471 ;  The  Bengal,  ib.  468  ;  The  De- 


metrius, 41  L.  J.  Ad.  69;  The 
Sylph,  L.  R.  2  A.  &  E.  24  ;  The 
Cella,  13  P.  D.  82. 

(d)  The  Hope,  1  W.  Rob.  164; 
The  Boweefield,  6  Asp.  M.  L.  C. 
265.  In  the  last  century  the  ship 
and  her  master  were  commonlj 
sued  togrether.  See  Assignation 
Books  of  the  Admiralty  Cotut. 

(e)  The  Kalamazoo,  15  Jur.  885. 
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Be-arrest  cf 
ship  to  seoiire 

00St8. 


Owners  resi- 
dent abroad ; 
no  service  of 
writ. 


Action  for 
loss  of  life, 
&o.,  none 
before  Board 
of  Trade 
inquiry. 


Bamagres  for 
loss  of  life,  no 
action  in  rem. 


Where  the  shipowner  appeared  and  defended  the  action,  it 
was  held  that  he  could,  bj  re-arrest  of  the  ship,  be  com- 
pelled to  pay  costs  (/),  beyond  the  value  of  the  ship  and 
freight  and  the  amount  of  his  bail  bond.  Whether  an 
excess  of  damages  can  be  so  recovered  is  doubtful  (ff). 

Against  owners  resident  abroad,  where  the  collision 
occurs  beyond  British  jurisdiction,  and  service  of  the  writ 
cannot  be  effected  within  the  jurisdiction,  no  personal  axstion 
for  damages  can  be  entertained  (A). 

Where  a  collision  is  accompanied  by  loss  of  life  or  per- 
sonal injury,  no  action  can  be  brought  against  the  owner 
of  a  British  ship  in  respect  of  such  loss  of  life  or  personal 
injury  («)  until  the  Board  of  Trade  has  either  completed 
or  refused  to  hold  an  inquiry  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854.     Where  no  inquiry  has 
been  instituted  within  one  month  after  service  on   the 
Board  of  Trade  by  the  plaintiff  of  his  desire  to  bring  such 
action,  the  Board  shall  be  deemed  to  have  refused  to  hold 
an  inquiry.      It  appears  that  this  enactment  does  not 
apply  to  foreign  ships  (k). 

No  action  can  be  brought  in  rem  for  loss  of  life  under 
Lord  Campbell's  Act.  The  conflict  of  authority  (/)  which 
existed  for  many  years  upon  this  point  has  been  lately  set 
at  rest  by  the  decision  of  the  House  of  Lords  in  The  Vera 
Cruz  (No.  2)  (m). 


(/)  The  John  Dunn,  1  W.  Rob. 
159 ;  The  Freedom,  L.  B.  3  A.  & 
£.  495. 


See  The  Kalamazoo,  15  Jur. 
The  Zephyr,  11  L.  T.  N.  S. 
The  Freedom,  L.  B.  3  A.  &  E. 


885; 
351; 
495. 

(A)  See  above  p.  211. 

(t)  This  appears  to  be  the  mean- 
ing of  17  &  18  Vict.  c.  104,  B.  512, 
"no  person  shaU  be  entitled  to 
bring  any  action  or  institute  any 
suit  or  other  leg^  proceeding.'' 
But  the  words  are  wide  enough  to 
include  actions  for  damage  to  pro- 
perty. 


(k)  See  The  Vera  Crws  (Ko.  1), 
9  P.  D.  88. 

(I)  See  The  Sylph,  L.  B.  2  A.  & 
E.  24  :  The  Guldfaxe,  ib.  325  ;  TU 
Beta,  L.  B.  2  P.  G.  447 ;  Ths  Boro- 
dino, 5  L.  T.  N.  S.  291 ;  and  contra. 
Smith  Y.  Brown,  L.  B.  6  Q.  B.  729 ; 
Simpson  v.  Blues,  L.  B.  7  C.  P. 
290.  In  The  Franeonia,  2  P.  D. 
163,  the  Court  of  Appeal  was 
equaUy  divided.  See  al^  Taylor 
V.  Bewar,  5  B.  &  S.  58,  and  the 
observations  of  Sir  B.  Fliillimore 
on  that  case,  L.  B.  2  A.  &  £. 
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{m)  9  P.  D.  96 ;  10  App.  Cos.  59. 
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Where  the  defendant,  in  a  collision  action,  claims  to  be  Third  party 
entitled  to  recover  from  a  third  party  the  damages  for  **"^ 
which  judgment  may  be  giyen  against  him,  attempts  have 
been  made  to  bring  into  the  action  such  third  party  under 
Ord.  XVI.  rr.  48  et  seq.^  of  the  Rules  of  the  Supreme 
Court.  Thus,  a  ship  in  tow  sued  by  a  ship  at  anchor 
which  she  had  fouled,  sought  to  bring  in  the  tug-owners 
as  third  parties,  against  whom  they  were  entitled  to  in- 
demnity («).  The  judge  refused  to  entertain  the  question 
of  the  liability  of  the  tug-owners.  The  Rules  in  question 
apply  only  where  the  right  to  contribution  or  indemnity  is 
founded  upon  contract,  express  or  implied;  they  do  not 
apply  where  the  right  of  the  defendant  is  to  recover 
against  a  person,  not  a  party  to  the  principal  action,  dam- 
ages to  the  same  amount  as  the  damages  awarded  in  the 
action  (/>). 

It  has  occurred  in  some  cases  that  the  plaintiff  has  Aireetof 
failed  to  identify  the  ship  sued  with  the  ship  with  which  ^  *^' 
his  ovni  has  been  in  collision.  So,  where,  in  consequence 
of  a  collision  between  A.  and  B.,  a  third  ship,  C,  is 
injured,  C.  may  be  in  a  difficulty  as  to  which  ship  to  sue. 
It  seems  that  if  the  wrong  ship  is  arrested,  she  would, 
except  in  special  circumstances,  be  entitled  to  costs,  and,  in 
flagrant  cases,  to  damages  and  costs  {p),  or  to  her  expense 
of  procuring  bail  {q).  In  the  absence,  however,  of  malice 
and  gross  negligence  on  the  part  of  the  plaintiff,  damages 
and  even  costs  have  not  in  all  cases  been  given  to  the  ship 
wrongly  arrested  (r). 


The  law  in  Canada  Boema  to  be  the 
same,  see  Mimaghan  y.  Som^  The 
Garland,  7  Duvars  Sup.  Gt.  Bep. 
Canada,  409;  40  Vict.  c.  21 
(Canada);  26  &  27  Viot  c.  10 
(Vicse  Ad.  Ot.  Act),  ss.  7,  13. 

(n)  The  Bianea,  8  P.  D.  91  ;  see 
also  Th4  Cartsbum,  5  P.  D.  85. 

(o)  Speller  y.  Bristol  Steam  iVart- 
^aium  Cb.,  13  Q.  B.  D.  9G  ;  Carahore 
V.  yorth  Eastern  Bail,  Co.,  29  Ch. 
D.  344. 


(p)  The  EvanffelismoSy  Qw,  378 ; 
12  Moo.  P.  C.  C.  362  ;  The  Active, 
6  L.  T.  N.  S.  773  ;  The  Strathnaver, 
1  App.  Cas.  68;  The  Cheshire 
Witch,  Br.  &  L.  362  ;  The  Cathcart, 
L.  R.  1  A.  &  E.  314,  333;  The 
Volant,  Br.  &  L.  321 ;  The  Glasgow, 
Sw.  145  ;  The  Victor  Lush,  72 ;  The 
Egerateia,  38  L.  J.  Ad.  40. 

(q)  The  Collingrove,  10  P.  D.  168. 

(r)  The  Evangelismos,  Sw.  378  ; 
The  Strathnaver,  1  App.  CaH.  68. 
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Actions  for  By  14  &  15  Viot.  0. 107, 8.  614  («),  jurifidiotion  was  given 

liability.         ^  ^^^  High  Court  of  Chanoery  in  England  or  Ireland, 
and  to  the  Court  of  Session  in  Scotland,  and  in  any 
British  possession  to  any  competent  Court,  in  proceedings 
hy  a  shipowner  to  limit  his  liability  under  the  Act^  to 
determine  the  amount  of  such  liability,  and  to  distribute 
the  sum  representing  the  amount  of  such  liability  amongst 
the  several  claimants ;  and  farther,  to  stay  actions  pending 
in  respect  of  the  collision.     By  24  Vict.  c.  10,  s.  13,  the 
same  jurisdiction  was  conferred  upon  the  Court  of  Ad- 
miralty, but  only  where  the  ship  or  the  proceeds  thereof 
are  under  arrest.    Under  the  last-mentioned  Act,  it  was 
held,  that  where  the  ship  had  sunk,  and  a  sum  of  money 
had,  after  action  brought,  been  paid  into  Court  in  lieu  of 
bail,  the  Court  of  Admiralty  had  no  jurisdiction  to  enter- 
tain the  action  for  limitation  of  liability  (^).     By  subse- 
quent statutes,  23  &  24  Vict.  c.  126,  s.  35 ;  36  &  37  Vict. 
0.  66,  ss.  16,  76 ;  30  &  31  Vict.  c.  114,  s.  36  (Ireland), 
the  jurisdiction  of  the  High  Court  of  Chancery  touching 
actions  for  limitation  of  liability  has  been  vested  in  the 
V  High  Court  of  Justice,  and  the  Admiralty  Division  now 
'/    entertains  actions  for  limitation  of  liability,  whether  the 
I    6hip  or  its  proceeds  are  under  arrest  or  not,  its  jurisdiction 
being  co-extensive  with  that  of  the  Court  of  Chancery, 
and  not  limited  to  that  of  the  Court  of  Admiralty  (u), 
*^^      The  benefit  of  the  enactment  limiting  the  shipowner's 
liability  is  ordinarily  obtained  by  instituting  an  action  in 
which  the  plaintiff  claims  a  declaration  by  the  Court  to 
the  effect  that  the  plaintiff  and  his  vessel  are  not  answer- 
able in  damages  to  an  amount  exceeding,  as  the  case  may 
be,  8/.  or  15/.  per  ton  of  the  ship's  tonnage.     Upon  pay- 
ment into  Court  of  the  8/.  per  ton  and  interest  at  4/.  per 

{»)  The  previooB  enaotment  on  app.  i^uf.  287.    See  aiao  ITU  North* 

the  sabjeot  was  63  Gteo..  3,  o.  159,  umlnHa,  L.  R.  3  A.  &E.  24. 

B.  7.  (m)  TheFoseoiinOy  6  Asp.  M.  L.C. 

(0  James  v.  London  and  S.    W.  420.                        — 
Jtail.  Co,,  L.  R.  7  Ex.  187;   on 
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oont.  from  the  date  of  the  oollision ;  and  in  oaae  of  loss  of 
life  OP  personal  injury,  upon  payment  into  Court,  or  bail 
being  given,  for  the  additional  amount  up  to  15/.  per  ton, 
or  such  BinaUer  su^  as  the  Court  specifies;  and  upon 
payment  into  Court  also  of  the  costs  of  actions  already 
instituted  against  the  plaintifi  in  respect  of  the  collision, 
the  Court  will  make  the  declaration  claimed,  and  there- 
upon aU  actions  in  respect  of  the  collision  for  loss  of  life 
or  injury  to  ship,  cargo,  or  persons  on  board,  will  be 
stayed  (x). 

The  benefit  of  the  statutory  limitation  of  liability  may  Limited 
also  be  claimed  by  way  of  defence  or  counterclaim  in  the  -^  claimSjm 

CoUifiion  action  (y).  defence. 

/      The  plaintifi,  in  an  action  for  limitation  of  liability,  is  Goets  of 
required  to  pay  the  costs  of  the  action,  other  than  costs  action.  ^ 

r  occasioned  by  disputes  between  rival  claimants  to  the  fund, 
and  also  the  costs  of  actions  stayed  at  his  request  (s). 
•Where  the  defendant  raises  and  fails  upon  special  issues, 
he  will  have  to  bear  the  costs  of  such  issues  (a)^ 

The  practice  of  the  Admiralty  Division  in  actions  for  Eyidenoe  in 
limitation  of  liability,  where  no  special  defence  is  raised,  is  a^ona  by 
for  the  evidence  to  be  taken  by  affidavit.  affidaTlt. 

There  was  formerly  doubt  as  to  whether,  in  an  action  for 
limitation  of  liability,  the  plaintiff  must  admit  that  his 
vessel  was  in  fault  (6).  By  the  present  practice  of  the 
Admiralty  Division  it  appears  that  such  an  admission  is 
not  necessary  (c)^  though  it  is  usual. 


{z)  For  details  of  practice  in 
these  actions,  see  WillianiB  & 
Brace,  Adm.Pr.  2nd6d.  pp.  372-83. 

(y)  See  The  Clutha,  45  L.  J.  Ad. 
108 ;  Wahlherg  v.  Young ^  46  L.  J. 
C.  P.  783.  But  see  Jame*  y.  Zon- 
i«n  ^  8,  W,  Ry,  Co,,  L.  B.  7  Ex. 
187 ;  ih.  287. 

(z)  African  Steamship  Co.  y. 
Swatuify  2  K.  &  J.eZO;  The  Em" 
pua,  6  P.  D.  6. 

(a)  ne  Emputa,  o  P.  D.  6 ;  The 
Warhcorth,  9  P.  D.  20,  146. 

M. 


{b)  The  Amalia,  Br.  &  L.  161 ; 
mil  y.  Andue,  1  K.  &  J.  263; 
Jamea  y.  Zondon  ^  S.  W,  Eg.  Co,, 
L.  R.  7  Ex.  187;  ib.  287.  In 
Mill  y.  AnduB  the  biU  was  not  dis- 
missed for  want  of  joiisdiotion, 
bat  the  injunction  to  restrain  a 
pcurticular  '  action  was  refused  ; 
see  per  Willes  and  Blackburn,  JJ., 
L.  fi.  T'Bt.  291,  296. 

{c)  The  Siatert,  1  P.  D.  281 ;  and 
see.  The  Amalia,  Br.  &  L.  161. 
The  latter  decision  was,  howeyer, 

Y 
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Cargo-owner  An  agreement  between  the  shipowners  that  both  shipB, 
tion  action  A.  and  B.,  Were  in  fault  for  the  collision  does  not  prevent 
^^er^n^^  the  owncT  of  cargo  on  board  one  of  them,  B.,  from  alleging, 
or  both  ships  in  an  action  bj  the  owner  of  the  other,  A.,  to  limit  his 
"^  ^  *'  liability,  that  A.  was  alone  in  fault ;  and  he  is  entified  to 

an  issue  to  decide  that  question  (d). 
Tranafer  of  Where  the  owners  of  a  ship  found  alone  to  blame  for  a 
Quel's  ^  collision  had  obtained  in  the  Admiralty  Division  a  judg- 
J^^^^^  ment  limiting  their  liability,  an  action  pending  in  the 
Division,  after  Queen's  Bench  Division  for  damages  for  personal  injuries 
J^^^*  sustained  in  the  collision  was  transferred  to  the  Admiralty 
liability.  Division  {e) . 

Proof  against  In  an  action  (A)  and  counterclaim  for  a  collision  between 
estoppel.  ^^^  Belkaim  and  Britannia^  a  judgment  by  consent  was 

made  dismissing  action  and  counterclaim.    Subsequently 
owners  of  cargo  on  board  The  Bntannia  brought  their 
action  (B)  against  The  Bellcairn.     In  this  action  both 
ships  were  found  to  be  in  fault.     The  Britannia  owners 
then  instituted  an  action   (C)   for    limitation    of    their 
liability,  and  obtained  the  usual  judgment.    Thereupon 
the  owners  of  The  Belkaim^  having,  with  the  consent  of 
The  Britannia  owners,  induced  the  assistant  registrar  to 
rescind  the  judgment  by  consent  in  action  (A),  sought  to 
claim  for  damage  to  The  Bellcairn  against  the  fund  paid 
into  Court  in  the  limitation  action  (C)  in  competition  with 
the  cargo  owners.    It  was  held  that  the  rescission  of  the 
judgment  in  action  (A)  was  ultra  vireSy  that  The  Bellcairn 
owners  were  estopped  from  bringing  any  further  'action 
against  The  Britannia,  and  that  they  could  not  daim 
against  the  fund  in  Court  (/).    But  the  case  is  different 
where  the  agreement  entered  into  as  to  the.  first  action  (A) 
results  in  a  discontinuance  of  that  action.    In  such  a  case 
one  of  the  parties  is  not  estopped  from  asserting  a  claim 

doubted  in  The  Karo,  13  P.  D.  24,  {e)  Hawkim  y.  Morgan^  49  L.  J. 

at  p.  29.    See  the  report  of  the  Q.  B.  618. 

case  in  6  Aro.  M.  C.  at  p.  247.  (/)  lU   B$Ufi9im,    10   P,    D, 

(rf)  The  Karof  13  P.  D.  24.  161. 
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against  a  fond  paid  into  Court  in  a  limitation  action  by 
the  other  party  (g). 

Where  cargo  owners  had  recovered  judgment  against  Snooessive 
the  other  ship,  and  the  owners  of  the  carrying  ship,  after  ^^^^er 
judgment  in  the  cargo  owners'  action,  brought  their  ^action  and  ship- 
against  the  other  ship,  and  the  damages  in  the  two  actions  stay  of  pro- 
exoeeded  the  statutory  amount  of  the  shipowners'  liability,  o®®^**^- 
whilst  iJie  damages  in  the  cargo  owners'  action  did  not 
exceed  that  amount,  the  Court  refused  to  stay  proceedings 
in  the  cargo  owners'  action  until  judgment  was  delivered 
in  the  shipowners'  action  (A).     The  object  of  the  plaintiff 
in  the  second  action  was  to  share  pari  passu  with  the  cargo 
owners  in  the  fund  to  which  the  shipowners'  liability  was 
limited. 

There  are  contaiaed  in  the  Merchant  Shipping  Act,  Prooeedings 
1854  (t),  elaborate  provisions  as  to  proceedings  to  be  taken  ^^nj^e  for*lo8B 
by  the  Board  of  Trade  for  the  recovery  of  a  limited  amount  ^^  ^®- 
of  damages  for  loss  of  life  and  personal  injury  suffered  in  a 
collision.    This  enactment,  which  was  intended  for  the  pro- 
tection of  emigrants  and  the  poorer  dass  of  passengers  in 
crowded  ships,  is  seldom  made  use  of  (A:),  as  it  has  not  been 
found  to  work  satisfactorily  (/). 

It  is  the  practice  in  Admiralty  to  refer  all  questions  as  Damages 
to  the  amount  of  damages  to  the  registrar,  assisted  by  J^J^^a 
merchants  {m) ;  but  where  the  question  is  raised  by  the  merchants ; 
pleadings,  it  is  in  the  discretion  of  the  Court  to  decide  at  consequential 
the  hearing  of  the  action  whether  a  particular  item  of  loss  ^f^^^^t 
arising  after  the  collision  is  recoverable  as  damages  in  the  the  hearing, 
action. 

{3)  The  Ardandhu,  Otcnen  of  the  after  the  passing  of  the  Aot. 
Cargo  of  The  Krotiprinz  y.  Otcnert  (/)  As  to  the  amount  reooTerable 

of  the  Kronprinz,  11  P.  D.  40;  12  in    these   proceedings,  see   above 

App.  Cas.  256.  p.  176. 

(A)  7^  ^/is^^o/fM  (first  action),  (m)  This  is  the  practice  in  ac-    . 

4  Asp.  M.  C.  593.  tions  for  damage  to  cargo  under 

(i)  17  &  18  Vict.  c.  104,  BS.  507  24  Vict.  0.  10,  s.  6,  as  weU  as  in 

—518.  «  damage  actions:    The   St.   CUntd^ 

(h)  It  has  been  used  once  only,  Br.  &  L.  4. 
in  the  case  of   The  JbAfiy^shoruj 

y3 
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In  exerciBing  its  dificretion,  the  Court  will  be  guided  by 
the  oonsideration  whether  the  matter  is  one  which  involves 
questions  of  nautical  skill,  and  can  be  dealt  with  better  bj 
the  Court  and  its  nautical  assessors  than  by  the  registrar 
and  merchants  (n). 
Lord  Camp-        Where    an    action    under   Lord    Campbell's  Act  for 
asse^m^t  of  <ia°aages  was  instituted  in  the  Admiralty  Division,  and 
damages  by     no  application  for  a  transfer  of  the  action  to  the  Queen's 
Bench  Division  having  been  made,  judgment  was  given 
for  the  plaintiffs  upon  default  of  pleading  by  the  defen- 
dants, it  was  held,  by  Sir  J.  Hannen,  that  the  plaintiffs 
were  entitled  to  have  the  amount  of  the  damages  assessed 
by  a  jury  in  accordance  with  the  terms  of  Lord  Campbell's 
Act  (o). 
Surety  in  Where  a  part  owner,  without  the  knowledge  of  his 

bond  may  re-   co-owner,  executed  a  bond  to  obtain  the  release  of  his  ship 
cover  against   from  arrest  in  a  damage  action,  and  subsequently  became 
bankrupt,  it  was  held  that  a  surety  who  had  been  compelled 
to  pay  the  amount  of  the  bond  could  recover  against  the 
co-owner  (j>). 
Master's  lia-        The  master  of  a  vessel  which,  by  the  master's  fault,  had 
biiity  on  bond  \^qqjx  Jn  collision  with  another  in  a  f oreisfn  port,  in  order 

to  prevent  .  o      xr     -^ 

arrest  of  ship   to  prevent  her  arrest,  and  m  the  interest  of  her  owners, 
*  ^    '  gave  a  bond  in  the  names  of  himself  and  the  shipowners 

to  cover  the  damage  to  the  other  ship.  In  an  action  by 
the  master  against  the  ship  for  wages  and  disbursements, 
he  claimed  the  amount  of  the  penalty  of  the  bond,  and 
also  the  sum  paid  by  him  for  repairs  to  his  ship  rendered 
necessary  by  the  collision.  It  was  held  that  he  was  not 
entitled,  as  against  mortgagees  of  the  ship,  to  have  paid 
into  Court  the  amount  of  the  penalty  of  the  bond  so  as  to 
meet  claims  against  him  in  respect  thereof  (g). 


(n)  The  Maid  of  Kent,  6  P.  D.  968. 

178.  {q)  The  Limerick,  1  P.  D.  411, 

(o)  The  Oncell,  13  P.  D.  80..  reverang  the  Court  below,  S.  C, 

[p)  Barker  v.  Hi^hleif,  11  W.  R.  IP.  D.  292. 
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The  ]  iirifldiction  of  the  Oonrts  of  this  country  in  respect  GoUinonfi 
of  collisions  on  the  high  seas,  and  in  the  territorial  waters  ^etw^**^ 
of  foreign  countries,  and  also  where  one  or  both  the  ships  foreign  Bhipe. 
are  foreign,  is  considered  in  a  former  chapter  (r). 

The  Admiralty  jurisdiction  of  the  High  Court  of  Justice  Admiralty 
is  co-extensive,  geographically,  with  that  of  the  late  High  aiah.  Court 
Court  of  Admiralty ;  the  jurisdiction  of  the  latter  Court  ®^  J^^ce- 
having,  by  the  Judicature  Act,  1873,  been  trapsferred  to 
the  High  Court  of  Justice  («).  The  jurisdiction  of  the 
Court  of  Admiralty  extended  to  all  collisions  upon  the 
high  seas  (/),  and  upon  tidal  waters  not  within  the  body 
of  a  couniy  (w).  By  3  &  4  Vict.  c.  65,  s.  6,  its  jurisdiction 
was  extended  to  (amongst  other  things)  claims  for  damage 
received  by  "  any  ship  or  sea-going  vessel"  within  the  body 
of  a  county ;  and  by  24  Vict.  c.  10,  ss.  2,  7,  it  was  further 
extended  to  claims  for  damage  done  by  "  any  description 
of  vessel  used  in  navigation  not  propelled  by  oars."  It 
appears  that  these  statutes  covered  every  case  of  collision 
between  craft  of  all  sorts,  except  a  collision  within  the 
body  of  a  county  between  lighters  or  other  craft  both  of 
which  are  propelled  by  oars  only.  Thus,  it  was  held  that 
where  the  collision  was  within  the  body  of  a  county,  and 
the  damage  was  done  by  a  steamship  to  a  barge,  the  case 
was  covered  by  24  Vict.  c.  10,  s.  7  (x) ;  and  where  the  collision 
was  within  the  body  of  a  county,  and  the  damage  was  done 
by  a  barge  to  a  steamship,  the  case  was  covered  by  3  &  4 
Vict.  c.  65,  s.  6  (y).  But  where  the  collision  was  within 
the  body  of  a  coimty,  and  the  damage  was  done  by  one 
Thames  lighter  (propelled  by  oars  only)  to  another  similar 
craft,  the  Admiralty  Court  had  no  jurisdiction  (2).  Con- 
sequently, in  the  last-mentioned  case,  though  the  Admiralty 
Division  has  jurisdiction  as  a  Division  of  the  High  Court 

(f)  Supra,  p.  208  seq,  within  3  &  4  Vict.  o.  65,  s.  6 ;  The 

(«)  36  &  37  Viot.  c.  66,  s.  16.  Mlbao,  Lush.  149. 

{fj  The  Sarah,  Lnah.  649.  (y)  Furkie  v.  Fhwer,  L.   R.   9 

(ii)  13  Rio.  2,  St.  1,  c.  5  ;  15  Kic.  Q.  B.  114. 

2,  c.  3.  (z)  Everard  v.  EendaU^  L.  R.  5 

(x)  TheMalvina,  LiiBh.493;  Br.  0.  P.  428.     But  see  on  thiH  case 

k  Losh.  57.     This  case  was  not  Tfi^  JRona^  7  P.  D.  247. 
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of  Justice,  there  is  no  damage  lien.  The  Acts  above  men- 
tioned gave  the  Admiralty  Court  jurisdiction  in  the  oase 
of  damage  by  any  craft  not  propelled  by  oars  to  property 
ashore  (a),  and  also  to  any  sort  of  oraft  or  other  property 
afloat  (i). 

The  High  Court  of  Admiralty  had  inherent  jurisdiction 
over  every  sort  of  collision  and  damage  to  property  oooor- 
ring  on  the  high  seas  (c),  and  this  jurisdiction  is  now 
possessed  by  the  High  Court  of  Justice. 

The  Acts  above  mentioned,  which  alternately  restricted 
and  enlarged  the  jurisdiction  of  the  Court  of  Admiralty, 
are  now  of  importance  only  in  connection  with  questions 
of  maritime  lien,  and  questions  touching  the  jurisdiction 
of  County  Courts. 
JurUdiotion  By  the  County  Courts  Admiralty  Jurisdiction  Act, 
Courtem case  1868  (31  &  32  Vict.  c.  71),  s.  3,  sub-s.  3,  and  an  Act 
of  colMon.  amending  it  (32  &  33  Vict.  c.  51),  s.  4  (rf),  certain  County 
Courts  therein  referred  to  have  Admiralty  jurisdiction  in 
actions  for  collision  occurring  within  the  limits  of  their 
local  jurisdiction,  where  the  amount  daimed  does  not 
exceed  300/. ;  also  in  actions  for  damage  to  ships,  whether 
by  collision  or  otherwise,  up  to  the  same  amount  (^). 
Where  the  collision  was  in  the  body  of  a  county  between 
two  Thames  lighters  (propelled  by  oars  only),  it  was  held 
that  the  County  Court  had  no  jurisdiction  (/) ;  nor  where 

(a\  See  alxr^e,  p.  81.  whioh  was  oat  by  the  warp  of 

{b)  For  the  meaning  of  * '  ship '  *  in  another  trawler :  The  Wartciek,  1 5 

a.  468  of  17  &  18  Vict.  c.  104,  see  P.  D.   189.      In  this   case   both 

The  Mac,  7  P.  I>.  38  ;   on  app.  ib.  trawlers  were  insored  in  a  oolli- 

p.  126  ;  and  elsewhere  in  the  same  sion  dub,  npon  the  tenns  inter  alia 

Act,  TTie  C,  S,  Butler,  L.  B.  4  A.  that  "intheeyentof  aoolUsionbe- 

&  E.  238 ;  Ex  parte  Ferguson^  L.  B.  tween  two  vessels  insured"  in  the 

6  Q.  B.  280  ;  of  '^vesser'  in  10  &  dub,  "  or  their  respective  .  .  .  gear 

11  Vict.  c.  27,  s.  3,  see  Hedget  v.  .  .  .the  directors  should  have  power 

London  and  St,  Katherin^t  Doeks  to  arbitrate  on  the  matter,  and  their 

Co.y  16  Q.  B.  D.  597.  decision  should  be  final."    Thede- 

{c)  The  Sarahs  Lush.  649.  fendant  denied  that  his  vessel  or 

(d)  As  to  County  Court  Admi-  gear  had  been  in  collision,  and  it 
raltv  jurisdiction  and  practice,  see  was  held  that  the  directors  had  no 
WiUiams  &  Bruce,  Ad.  Pr.  2nd  ed.  power  to  detennine  this  question, 
p.  227  eeq*  and  oonsequentij  that  their  award 

(e)  These  sections  have  been  held  was  not  binding.  See  also  TK$ 
to  g^ve  jurisdiction  in  a  case  of  Swan,  89  L.  T.  138 

daii^ige  to  the  waip  of  a  trawler,  (/)  Everard  ▼.  Kendall,  L.  B.  6 
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fhe  damage  was  to  property  ashore  by  a  ship  afloat  {g) ; 
but  damage  to  a  barge  by  a  steamship  (A),  and  damage  by 
a  barge  to  a  steamship  (t),  is  within  the  jurisdiction ;  and 
it  matters  not  whether  the  oollision  ooours  on  tidal  water 
or  in  a  dock  or  channels  leading  thereto  {k).  The  con- 
stmction  placed  upon  the  Acts  by  the  Courts  limits  the 
jurisdiction,  in  the  case  of  damage  to  craft  propelled  by  oars 
only  within  the  body  of  a  county,  to  damage  caused  by  col- 
lision with  a  craft  propelled  otherwise  than  by  oars. 

By  the  above-mentioned  Acts,  the  legislature  appears  to 
have  conferred  upon  the  County  Courts  a  jurisdiction  in 
respect  of  collision  which  is  the  same  (but  limited  as  to 
locality  and  amount)  as  that  which  the  Court  of  Admiralty 
possessed  at  the  date  of  the  passing  of  31  &  32  Yict.  c.  71. 

Service  of  the  writ  of  summons  by  a  clerk  in  tiie  high  City  of 
bailijBE^s  office  was  held  not  to  be  good  service  in  the  case  ^^^y" 
of  a  warrant  of  arrest  addressed  by  the  City  of  London  service  of 
Court  to  the  high  bailiff,  and  others  the  bailiffs  thereof  (l).  ^^^^ 

A  County  Court  has  jurisdiction  to  entertain  an  action 
for  breach  of  the  towage  contract  (m). 

A  right  of  appeal  from  the  County  Court  is  conferred 
under  certain  circumstances  by  31  &  32  Yict.  c.  71,  s.  26, 
and  following  sections  (n). 


C.  p.  428.  But  see  as  to  this  case, 
The  Jtona,  7  P.  D.  247. 

iff)  E.  g,y  a  pUe-driving machine: 
Sohwn  T.  The  Owner  of  the  Kate,  21 
Q-  B.  D.  13. 

(A)  I%0  Malvina,  Lush.  498;  fo. 
&  L.  67 ;  The  Oynthia,  2  P.  D.  52. 

(i)  Furkie  y.  Flower,  L.  B.  9 
Q.  B.  114. 

(£-)  Beg,^,  Judge  of  City  of  London 
Court,  8  Q.  B.  D.  609. 

(0  The  Falomares,  10  P.  D.  36 ; 
Bee  31  &  32  Vict.  c.  71,  s.  23. 

(m)  The  laca,  12  P.  D.  34. 

(»)  See  The  Humbert  9  P.  D.  12. 
Notwithstanding  51  &52yict.c.43, 
«.  120  (Connty  Courts  Act,  1888), 
no  appeal  lies  from  an  interlocu- 
toiy  order  of  the  Gonnty  Court  in 
an  Admiralty  action,  except  by 
leare  of  tlie  judge ;  The  Cashmere, 


15  P.  D.  121.  A  mere  misappre- 
hension aa  to  the  effect  of  enact- 
ments is  not  *' sufficient  cause" 
for  allowing  an  appeal  to  be  pro- 
secuted which  is  not  brought  within 
the  time  prescribed  by  31  &  32 
Yict.  c.  71,  s.  27^  There  must  be 
some  special  circumstance  in  addi- 
tion; The  Irwin,  90  L.  T.  172. 
Absence  from  England  of  the  party 
desiring  to  appeal  may  be  such  a 
special  circumstance.  The  Sumber, 
9  P.  D.  18.  In  The  Irwin,  a  ques- 
tion was  raised  whether  the  appli- 
cation for  extension  of  time  could 
be  entertained  by  a  single  judge, 
and  a  divisional  Court  was  formed 
for  the  purpose  of  hearing  it.  Sed 
quare,  whether  this  course  was  ne- 
cessary.   See  0.  LIX.  r.  4. 
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General  mle:  The  eeneral  rule  as  to  cosia  in  a  collision  action,  in  wUcih 
^^t^^  ^^  the  owners  of  the  two  ships  are  plaintiff  and  defendant,  is 
that  costs  follow  the  event  of  the  action.  If  the  collision 
is  found  to  have  been  caused  by  the  fault  of  the  defendant 
ship  alone,  the  plaintiff  is  entitied  to  the  costs  of  the 
action  ;  if  his  ship  was  alone  in  fault,  or  he  fails  to  prove 
fault  in  the  defendant  ship,  he  will  be  condemned  in  costs. 
But  the  rule  is  not  invariable.  The  Court  has  a  discre- 
tion {a) ;  and  in  a  recent  case  an  unsuccessful  plaintiff 
was  not  condemned  in  costs,  although  the  only  special 
circumstance  was  the  difficulty  of  proof,  owing  to  the 
collision  having  occurred  in  a  dense  fog  (b). 

Where  both  ships  are  in  fault,  the  rule  is  that  each 
party,  whether  the  plaintiff  sues  as  shipowner,  cargo 
owner,  or  otherwise  (c),  bears  his  own  costs  (d).  This 
rules  applies  whether  there  is  or  is  not  a  counterclaim  {e) ; 
also  where  the  fault  of  one  of  the  ships  is  the  &ult  of  her 


Both  ships 
in  fault. 


(a)  Ord.  XLY.  r.  1 ;  as  to  the 
limit  of  this  discretion,  see  Be  MilPs 
EataUy  34  Gh.  D.  24. 

(b)  The  Sardinian,  Ad.  Div.  9th 
Deo.  1886. 

(e)  ThedtyofManeketter^bV.'D, 
221 ;  The  Vera  Cruz,  9  P.  D.  88. 

{d)  The  Washington,  5  Jnr.  1067; 
The  Telegraph,  1  Sp.  E.  &  A.  427  ; 
WiUon  V.  Canada  Shipping  Co.,  The 
Lake  St,  Clair,  and  The  Underwriter, 
2  App.  Cas.  389  ;  The  Agra  and 
The  Elizabeth  Jenkine,  L.  B.  1  P.  C. 
601 ;  The  Lovebird,  6  P.  D.  80. 
The  rule  formerly  was  that  the 
costs  of  the  action  were  divided, 


and  one  half  home  \j  each  party. 
The  present  practice  is  said  to  have 
heen  introduced  hy  Lord  Stowell 
{per  Lord  Blackburn,  7  App.  Gas. 
818 ;  ted  vide  I  "V.  Bob.  21),  in 
order  to  ayoid  the  cost  of  appor- 
tionment {per  James,  L.  J.,  The 
aty  of  Manehetter,  6  P.  D.  221),  or 
as  part  of  the  discipline  of  the  seas, 
so  that  neither  of  two  wrong-doing 
ships  should  gain  anything  by  the 
litigation.  {Per  Brett,  L.  J.,  Tk$ 
Sector,  8  P.  t).  218,  aed  qu,) 

{e)  The  Bigborge  Minde,  8  P.  D. 
132. 
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oompulsoiy  pilot  (/).  Where  a  defendant,  before  state- 
ment of  daim  deliyered,  admitted  that  his  yefisel  was  in 
fEuilt,  and  pleaded  the  admission  in  his  statement  of 
defence,  and  the  Conrt  found  that  both  ships  were  in 
fanlt,  the  plaintiff  was  ordered  to  pay  the  costs  incurred 
after  the  defendant's  admission  (^).  And  so,  where  the 
plaintifb,  in  their  statement  of  claim,  admitted  that  thej 
were  to  blame,  but  alleged  that  the  defendants  were  also 
to  blame,  which  the  Court  f oimd  to  be  the  fact,  the  plain- 
tiffs were  held  entitled  to  costs  (A). 

It  was  formerly  a  rule  (t)  of  the  Admiralty  Court  that,  Ineintable 
where  the  coUision  occurred  without  &ult  in  either  ship —  **^ 
the  so-called  case  of  inevitable  accident — provided  the 
plaintiff  was  not  unduly  rash  in  bringing  his  action  (A:), 
no  costs  were  given  on  either  side.  In  a  case  decided  by 
Sir  B.  Phillimore  since  the  Judicature  Acts,  where  the 
collision  was  held  to  have  occurred  without  fault  in  the 
defendant,  no  order  was  made  as  to  costs.  One  ground  of 
the  decision  was  that  the  defendant  ship  had  unavoidably 
a  riding  light  exhibited,  though  she  was  not  at  anchor  (/). 
The  Court  of  Appeal,  however,  has  since  held  that  there 
should  be  an  uniform  practice  as  to  costs  in  all  the  Divi- 
sions of  the  High  Court,  and  that,  in  the  absence  of  special 
drcamstances,  costs  will  in  future  follow  the  event  of  the 
action  in  oases  of  collision  by  '^  inevitable  accident,"  as 
in  other  cases  (m). 

Where  the  plaintiffs,  in  their  reply,  admitted  that  the 
collision  was  an  inevitable  accident,  the  defendants,  upon 
motion  for  judgment,  obtained  judgment  with  costs  (n). 


if)  The  Migborgt  Minde,  8  P.  D. 
132;  The  Hector,  8  P.  D.  218. 

{g)  The  Ebor,  11  P.  D.  25  ;  cit«d 
on  this  point  Williams  &  Brace, 
Ad.  Ft.  2nd  ed.  p.  88. 

(A)  The  General  Gordon,  63  L.  T. 
K.  S.  117;  revetBed  on  the  facts, 
Feb.  18th,  1891. 

(0  T^l^/^tn^itfi^,  2W.Bob.230; 
The  London,  Br»  k  L.  82,  followed 


by  the  Privy  Gooncil  in  The  Mar* 
peeia,  L.  R.  4  P.  C.  212. 

(k)  For   an   instance,    see    The 
Thomley,  7  Jur.  669. 

it)  The  Buekhuret,  6  P.  D.  162. 

Im)  The  Monkeeaton,  14  P.  D.  61, 
foll<  ^ 

37. 


lowed  in  The  Batavier,  16  P.  D. 


(n)  17ie  Itaplee,  11  P.  D.  124. 


n 
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costs. 


Arrest  of 
wrong  flhip. 


Costs  refasecT: 
violence  of 


orew. 


Cargo- owner 
claiming 
defendant's 
ship  to  be 
alone  in  fault 
where  both 
are  in  fault. 


Where  the  plaintiff  failed  to  identify  the  ship  atrestad 
as  the  ship  with  which  his  own  had  been  in  ooUisiony  the 
action  was  dismissed  with  costs  (o).  It  seems  that,  to 
entitle  ihe  defendant  in  such  a  case  to  damages  for  the 
wrongful  mrest  of  his  ship,  gross  negligence,  equivalent  to 
malice,  must  be  proved  against  the  plaintiff  [f). 

The  decisions  in  Admiralty  in  which  a  successful  defen- 
dant has  been  required  to  bear  his  own  costs,  so  far  as 
they  conflict  with  the  practice  of  the  other  Divisions  of  the 
High  Court,  would  probably  not  now  be  followed  (g). 

The  ship  that  succeeded  in  the  collision  action  was  in 
one  case  deprived  of  her  right  to  costs  by  reason  of  the 
violence  of  her  crew  to  those  on  board  the  other  ship  at  the 
time  of  the  colUsion  (r) ;  and  in  another  case  (before  the 
statutory  rule  as  to  standing  by  was  in  force),  a  vessel  was 
deprived  of  her  costs  by  reason  of  her  failure  to  stand  by 
and  assist  the  other  ship  («). 

The  owner  of  cargo  who  sues  the  ship  with  which  the 
carrying  ship  has  been  in  collision  will  not  get  his  costs  it 
he  claims  that  the  ship  sued  is  alone  in  &ult,  and  it  is 
held  that  both  ships  are  in  fault  if).  It  has  been  said 
tiiat  the  strict  course  in  Buoh  a  case  is  to  give  the  plaintifi 
the  costs  of  the  issue  upon  which  they  succeed,  and  to 
make  them  pay  the  costs  of  the  issue  on  which  they  fail. 
But,  to  avoid  the  expense  of  such  an  apportionment,  it  was 
held  in  The  City  of  Manchester  that  no  order  should  be 
made  as  to  costs  (t^). 


(o)  Th9  £vangeli8nu>s,  9w.  378; 
12  Moo.  P.  0.  0.  362  ;  The  Active^ 
6  L.  T,  N.  S.  773 ;  The  Strathtiaver, 

'  1  ApP-  ^^*  ^^  >  B^  ^^  ^^'  ^^9 

32  L.  J.  Ad.  46. 
(p)  See  cases  cited  in  last  note, 

and  p.  319,  ante, 

{q)  The  Oeneral  Steam  Navigation 

Co.  V.  London  ^  Edinburgh  Shipping 
.Co.,  2  Ex.  D.  467 ;  The  Monkseaton^ 

14  P.  D.  51 ;  and  see  per  Butt,  J., 

Tha  Naplet,    11  P.  D.    124;    The 

Mtavicr,  15  P.  D.  37. 


(r)  The  Catalina,  1  Sp.  23. 

(«)  7%e  Celt,  3  Hag.  Ad.  321. 

(t)  The  City  </  Maneheetsr,  6  P. 
D.  221,  reversing  the  decision  of 
the  Court  below ;  The  HibemiOj 
2  Asp.  Mar.  Law  Gsa.  464.  T^e 
I£ilan,  Lush.  388,  would  not,  it 
seems,  now  be  followed  on  this 
point. 

[u)  Beeper  James,  L.J.,  5  P.  D. 
at  p.  223.  Baggallaj,  L.  J.,  in  the 
same  case  thought  that  neither 
party  should  get  any  costs. 


^ 


costs. 
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In  an  action  hj  the  owners  of  a  barge  agiEdnst  her  tug 
and  a  steamahip  with  which  she  had  heen  in  collision,  the 
owners  of  the  steamship  having  attempted  to  oast  the 
whole  hlame  on  the  tog,  their  yessel  was  f  onnd  alone  to 
blame,  and  thej  were  ordered  to  pay  the  costs,  both  of 
their  co-defendants  and  of  the  plaintiffs  {x). 

In  the  case  of  a  collision  with  a  Queen's  ship,  the  Grown  Costs  in  case 
usually  conforms  to  the  practice  of  the  Court  as  to  payment  ^Jb  one^^ 
of  costs  (y),  but  no  order  for  payment  can  be  mauie  against  Her  Majesty's 
the  Crown  (z).  ^' 

A  defendant  who,  admitting  that  his  ship  was  in  &ult  Defence  of 
for  the  collision,  raises  and  succeeds  upon  the  defence  of  Sbtege.^ 
compulsory  pilotage,  will  obtain  his  costs  (a) ;  and  costs 
were  given  to  a  defendant  who  in  his  pleadings  alleged 
that  lus  ship  was  not  in  fault,  but  at  the  trial  abandoned 
this  defence  and  relied  solely  upon  his  alternative  plea  of 
compulsory  pilotage  (J) ;  but  where,  defending  the  case 
upon  the  merits,  he  fails,  though  he  raises  also,  and  suo- 
oeeds  upon,  the  defence  of  compulsory  pilotage,  he  will 
ndther  get,  nor  will  be  ordered  to  pay,  costs.  Each 
party,  in  such  a  case,  is  left  to  bear  his  own  costs  of  the 
actbn  {c) ;  but  if  the  defendant,  in  addition  to  defending 
the  case  on  its  merits,  has  set  up  a  counterclaim,  it  will 
he  dismissed  with  costs  (c^).  So,  before  the  Judicature 
Acts,  where  there  were  cross  actions,  and  the  collision  was 
held  to  have  been  caused  by  the  compulsoiy  pilot  of  the 
plaintiff's  ship,  the  plaintiff's  action  was  dismissed  with 
ooets,  and  the  defendant's  cross  action  without  costs  {e). 


(x)  The  River  Lagan,  6  Asp*  M. 
C.  281. 

(y)  HJi.S.  Stpalhw,  Swab.  30. 

(z)  The  Zeda,  Br.  &  Lush.  19. 

(a)  The  Royal  Charter,  L.  B.  2 
A.  &  £.  362 ;  The  Schwann,  L.  R. 
4  A,  &  E.  187  ;  The  Juno,  1  P.  D. 
135;  The  Winston,  8  P.  D.  176. 

(A)  The  OakJUld,  11  P.  D.  34. 

(()  The  Schwann,  L.  R.  4  A.  &  E. 
187  ;  The  Beta,  Br.  &  L.  328. 


{^d)  So  held,  after  reserving  the 
point  for  inquiry,  in  The  Ruhy,  15 
r.  D.  139.  In  The  Princeton,  3 
P.  D.  90 ;  and  The  Mereurius,  Ad. 
Div.  Jnne,  1887,  no  costs  were 
given,  either  of  action  or  counter- 
claim ;  but  the  point  does  not  ap- 
pear to  have  been  argued,  at  least 
in  the  former  case. 

[e)  The  Annapoliiy  Lush.  295, 
313. 
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The  above  was  formerly  the  practice  in  the  Admiralty 
Court  and  Privy  Council  (/) ;  it  has  been  followed  sinoe 
the  Judicature  Acts  by  the  Coiurt  of  Appeal  and  the 
Admiralty  Division  {g).  But  in  the  Exchequer  Division 
this  practice  was  on  one  occasion  not  followed,  and  the 
plaintiff  was  ordered  to  pay  the  defendant's  costs  {h).  In 
Tfie  Hankow  (t)  the  uncertainty  of  the  law  as  to  compulsory 
pilotage  was  assigned  as  a  reason  for  not  giving  costs. 
Where,  upon  the  defendant  delivering  lus  defence  alleging 
that  the  collision  was  caused  by  the  fault  of  the  compul* 
sory  pilot  in  charge  of  his  ship,  the  plaintiff  discontinued 
his  action,  Butt,  J.,  held  that  the  plaintiff  must  pay  the 
defendant's  costs,  upon  the  ground  that  there  were  no 
facts  before  him  upon  which  he  could  exercise  a  discre- 
tion (A). 

The  rule  as  to  no  costs  being  given  where  both  ships  are 
in  fault  applies  where  the  fault  is  that  of  a  compulsoiy 
pflot(/). 

The  costs  of  a  reference  as  to  damages  do  not  follow  the 
costs  of  the  action  {m).  The  investigation  before  the  r^is- 
trar  is  in  the  nature  of  a  new  litigation,  and  the  costs  of  it 
are  in  the  discretion  of  the  judge  (n).  The  general  rule, 
before  the  Judicature  Acts,  was  that  the  claimant  is  en- 
titied  to  his  costs  of  establishing  his  claim  before  the 
registrar,  provided  not  more  than  one-fourth  of  the  claim 
is  disallowed  (o).    And  this  appears  still  to  be  the  prao- 


(/)  The  Inniafail,  3  Asp.  Mar. 
Law  Cas.  337  ;  35  L.  T.  N.  S.  819 ; 
The  FnneeUm,  3  P.  D.  90. 

(^)  The  Matthew  Cay,  L.  R.  5 
P.  D.  49 ;  The  Daioz,  3  Asp.  Mar. 
Law  Gas.  477  ;  TheRigbmrgs  Minde, 
8  P.  D.  182 ;  The  Altyre,  Ad.  Div. 
27th  Feb.  1885,  where  there  was  a 
connterclaim. 

(h)  General  Steam  Navigation  Co, 
Y.  Lond<m  and  Edinburgh  Shipping 
Co.,  2  !Ex.  D.  467. 

(i)  4  P.  D.  197. 

(k)  The  J,  J5r.  Senkea,  12  P.  D.  106. 
Butt,  J.,  expressed  all  opinion  that 


the  praotioe  as  to  costs  ahonld  be 
uniform  in  all  Divisions  of  the  Hi^^ 
Court. 

(/)  The  Righorgt  Minde,  8  P.  D. 
132 ;  The  Oakjield,  11  P.  B.  34. 

(m)  Formerly  a  different  practaoe 
prevailed :  see  The  JPeerkes,  6  L.  T. 
N.  S.  107. 

(n)  The  Contett,  5  P.  D.  52,  77  ; 
followed  in  I%e  Savemake,  5  P.  D. 
166 ;  The  Mary,  48  L.  T.  N.  S. 
28;  7P.  D.  201. 

(o)  The  Amelia,  23  L.  T.  K.  S. 
544;  The  Empreee  Eugenie^  Luah* 
138. 
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tioe  (/>).  If  more  than  one-fourth  and  leas  than  one-third 
of  the  daim  is  disaUowed,  no  order  is  made  as  to  costs  {q)> 
If  more  than  one-third  of  the  claim  is  disallowed,  the 
daimant  will  be  ordered  to  pay  the  costs  of  the  refer- 
ence (r) ;  and  this  rule  will  not  be  relaxed  merely  because 
the  claimant  &ils  to  prove  the  required  amount  of  his 
claim  upon  a  point  of  law  (s).  The  rule  is  the  same 
whether  one  or  both  ships  are  in  fault  (t) ;  whether  the 
claim  is  by  an  owner  of  ship  or  of  cargo  {u) ;  whether  the 
claimant  is  plaintiff  or  defendant  claiming  upon  a  counter- 
claim {x) ;  and  whether,  both  ships  being  in  fault,  proceed- 
ings upon  the  reference  have  been  taken  with  respect  to 
the  damage  to  one  or  both  ships  (y). 

Under  special  circumstances,  the  general  rules  above 
stated  have  been  departed  from.  Thus,  in  a  case  where 
nearly  half  the  claim  was  disallowed,  the  costs  of  proving 
certain  items  were  allowed,  and  no  order  mtule  as  to  the 
residue  of  the  costs  (z).  So  a  claimant  has  obtained  his 
costs  where  more  than  three-fifths  of  his  claim  was  dis- 
allowed, because  of  the  difficulty  of  determining  how  much 
of  the  damage  was  due  to  the  collision  (a).  Where  the 
claim  was  for  loss  of  a  fishing  voyage,  and  for  loss  of  gear, 
and  the  sum  claimed  for  gear  was  paid  into  Court,  the 
claimant  obtained  part  of  his  costs  of  proving  the  rest  of 
his  claim,  though  more  than  one-third  was  struck  off  (i). 


[p)  In  The  Savemake,  5  P.  D.  166, 
about  (me-nintlL;  in  The  Mary^  7 
P.  D.  201,  lees  than  one- fifth  was 
disallowed.  The  claimants  got 
their  costs  of  the  reference  in  both 


{q)  The  Amelia^  ubi  tupra ;  The 
WiUiamina,  3  P.  D.  97 ;  The  Em- 
pren  Eugenie y  ttbi  supra. 

(r)  7^  Emprets  Eughti^y  Lush. 
138 ;  The  Naomi,  32  L.  T.  N.  8. 
836 ;  The  Englithmany  38  L.  T.  N.  8. 
766 ;  The  Gleaner,  38  L.  T.  N.  8. 
650. 

(«)  The  Empren  Eughiie,  ubi 
supra;  The  Consett,  6  P.  D.   229 


(the  Bhipowner*s  daim). 

(0  In  The  Consett,  The  Savemake 
and  The  Mary,  both  were  in  fanlt. 

(m)  In  The  Consett,  6  P.  D.  52,  77, 
the  claim  was  by  cargo-owner. 

{x)  In  The  Mary  both  plaintiff 
and  defendant  got  their  costs. 

(y)  In  The  Savemake  it  did  not 
appear  that  -before  the  reference 
any  proceedings  had  been  taken  by 
one  of  the  ships. 

(2)  The  Consett,  6  P.  D.  229. 

(a)  TheElina,  6  P.  D.  237,  note. 

(*)  The  Gleaner,  38  L.  T.  N.  8. 
660 ;  and  see  The  Parana,  1  P.  D. 
462,  461 ;  2  P.  D.  118. 
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Where  a  claimant,  after  withdrawing  at  the  reference  a 
large  part  of  his  claim  which  he  had  persisted  in  up  to  the 
reference,  succeeded  in  proving  two-thirds  of  his  claim  as 
diminished,  though  less  than  two-thirds  of  his  original 
claim,  it  was  held  that  he  must  pay  the  costs  of  the  refer- 
ence (e). 

The  rule  that  each  party  pays  his  own  costs  of  the 
reference,  where  more  than  one-fourth  and  less  than  one- 
third  has  been  struck  off  the  claim  at  the  reference,  does 
not  apply  where  the  registrar's  report  has  been  appealed 
from  and  overruled,  though  by  the  ultimate  decision  of 
the  Court  the  above-mentioned  part  of  the  claim  is  al- 
lowed (/). 

In  The  Friedeberg  the  Court  of  Appeal,  apparently 
under  the  impression  that  the  practice  in  Admiralty  as  to 
allowing  and  disallowing  costs  of  a  reference  was  a  hard 
and  fast  rule,  said  that  it  was  contrary  to  Ord.  LXV.,  r.  1, 
and  threw  doubt  upon  the  justice  and  validity  of  the  prac- 
tice. The  attention  of  the  Court  does  not  appear  to  have 
been  called  to  the  cases  above  cited,  which  show  that  there 
is  not,  and  never  was,  a  hard  and  fast  rule  which  would 
fetter  a  judge's  discretion  in  each  case  {g).  Notwith- 
standing the  remarks  of  the  Court  of  Appeal  (which  were 
obiter)^  the  established  practice  as  to  allowing  or  dis- 
allowing costs  of  a  reference  according  as  a  definite  part 
of  the  claim  is  established  or  not,  will  probably  be  main- 
tained. 
Beiport  of  The  registrar  is  empowered  to  report  whether  any  and 

to^rtef  **  what  part  of  the  costs  should  be  allowed,  and  to  whom  (A). 
His  report  is  seldom  disturbed  {%).  Where  there  is  no 
report,  an  order  as  to  the  costs  will  be  made  upon  motion 
by  the  Court  (./). 

(e)  The  ExUan  Dubh,  49  L.  T.  (h)  Ord.  LVI.,  r.  8 ;  see  ^ 

N.  S.  444.  EiUan  Dubh,  49  L.  T.  K.  S.  444. 

/)  The  Black  Trinee,  infra,  (»)  The  Chneett,  5  P.  D.  77 ;  The 


[ 


g)  10  P.  D.  112.  Savemake,  6  P.  D.  166. 

(;• )  The  Maty,  7  P.  D.  201. 
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The  ooets  of  an  appeal  from  the  registrar,  as  a  general  ^^'^^^fl^ 
role,  follow  the  result  of  the  appeal  (A*).  registrar. 

Where  the  decision  of  the  Court  below  is  reyersed  or  Gosto  in  Court 
Tsried,  and  the  Court  of  Appeal  holds  the  collision  to  have  ®  ^^^* 
been  caused  bj  the  fault  of  both  ships,  no  order  will  be 
made  as  to  costs,  either  of  the  Court  below  or  of  the 
appeal;  each  party  being  left  to  bear  his  own  costs (/). 
Thus,  where  in  the  Admiralty  Division  it  had  been  held 
that  the  collision  was  caused  entirely  by  the  fault  of  one 
ship,  and  the  Court  of  Appeal  found  that  it  had  been 
caused  by  fault  in  both  ships,  no  costs  were  given  in  either 
Court.  "  The  Admiralty  Court,  which  always  exercised  a 
very  wide  jurisdiction  with  regard  to  the  discipline  of  the 
seas,  laid  down  this  rule :  If  both  vessels  are  to  blame 
neither  of  them  shall  gain  by  any  litigation  in  the  matter. 
The  Privy  Council,  I  think,  adopted  that  view  of  the 
matter,  and  carried  out  the  rule  on  appeal,  save  under 
exceptional  droumstanoes.  These  exceptional  circum- 
stances are  where  the  judgment  of  the  Court  below  has 
been  that  both  vessels  were  to  blame,  and  that  judgment 
is  affirmed ''(m). 

In  The  Ann  (n)  the  Privy  Council  dismissed  the  appeal, 
but  without  costs,  because,  although  the  appellant's  ship 
had  been  found  solely  in  fault  in  the  Court  below,  whereas 
in  the  opinion  of  the  Privy  Council  she  was  free  from 
blame,  the  appellant  had  in  his  pleadings  alleged  that  the 
collision  was  caused  by  his  adversary's  ship  starboarding, 
the  &ct  being  that  she  had  caused  the  collision  by  not 
porting  in  time. 

It  appears  to  be  now  settled  (o)  that  where  the  Court  of 
Appeal,  reversing  the  decision  of  the  Court  below,  finds 

(i)  The  Black  Prinee,  Lnsh.  668 ;  lm)Fer  Brett,  M.  R.,  The  Hector, 

7%e -Parana,  1  P.  D.  462 ;  2  P.  D.  8  P.  D.  218.    . 

US.  (n)  Luflh.  66. 

(/)  The  Hector,  8  P.  D.  218 ;  The  {o)  "Notwithstajidmg  27ie  Swantea 

SigborffB  Minde,  8  P.  D.  132;  The  and  The  Condor,  4  P.  D.  116,  and 

Jrratoon  Apcar,  16  App.  Caa.  37.  The  Milatiese,  4  Asp.  M.  L.  0.  318. 
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the  oollision  to  have  oocurred  without  fault  in  either  ship, 
the  sued  is  entitled  to  her  oosts  both  of  the  appeal  and 
in  the  Court  below.  It  has  been  so  held  where  there  was 
no  oounterolaim  alleging  negligence  in  the  plaintiff's 
ship(/?). 

Where  in  the  Admiralty  Court  one  ship  was  held  in 
fault,  and  upon  appeal  to  the  Privy  Council  both  ships 
were  held  in  fault,  the  order  of  the  Privy  Council  was 
that  each  party  should  bear  his  oosts  both  of  the  appeal 
and  in  the  Court  below  (q). 

The  Court  of  Appeal  does  not  always  follow  the  praotioe 
of  the  Privy  Council  as  to  oosts  (r). 

The  rule,  that  no  costs  of  the  appeal  or  in  the  Court 
below  will  be  given  where  both  ships  are  in  fault,  applies 
where  the  fault  of  one  of  the  ships  is  the  fault  of  her  com- 
pulsory pilot  («). 

Where  both  ships  are  held  in  fault  in  the  Court  below, 
and  upon  the  appeal  by  one  of  the  parties  the  other  party 
applies  to  have  the  judgment  varied  or  reversed,  and  the 
Court  of  Appeal  affirms  the  decision  of  the  Court  below, 
the  appellant  will  be  ordered  to  pay  the  costs  of  the  appeal, 
except  so  far  as  they  have  been  augmented  by  the  notice 
given  by  the  respondent  (t). 

Where  in  the  Court  below  both  ships  are  held  in  fault, 
and  one  only  of  them  appeals,  and  the  appeal  is  dismissed, 
the  appellant  will  be  ordered  to  pay  the  costs  of  the 
appeal  (ti). 

Where,  upon  a  claim  and  counter-claim,  ship  A.  is  held 
solely  in  fault,  and  upon  appeal  the  decision  is  reversed, 

{p)  TheMonkteatoHy  UP.  D.  51 ;  (r)  The  City  of  Berlin^  2  P.  D- 

see  alBO   The  Marpetia,   L.   R.   4  187 ;  The  Monkseaton,  14  P.  D.  51. 

P.  0.  212 ;  The  City  of  Cambridge,  («)  The  Rigbwge  Minde,  8  P.  D. 

3  Asp.  M.  L.  G.  307  ;  The  Corinna,  132. 

ibid,  (t)  The  Lauretta,  4  P.  D.  2o. 

(g)  The  Agra,  and  The  Elizabeth  (u)  The  Milaneee,   4  Asp.  Kar. 

Jenkins,  L.  K.  1  P.  0.  501.  Law  Gas.  438  ;  and  see  per  Brett, 

L.  J.,  in  The  Hector,  8  P.  D.  218» 
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and  ship  B.  held  solely  ia  fault,  the  appellant  will  get  his 
eosts  both  of  the  appeal  and  in  the  Court  below  (x). 

A  plaintiff^  or  a  defendant  having  a  counter-claim,  who  Security  for 
is  resident  out  of  the  junsdiction  elsewhere  than  in  Soot-  *^***"' 
land  or  Ireland  (y),  may  be  required  to  give  security  for 
costs  (2) ;  but  he  will  not  be  required  to  give  security  for 
damages  that  may  be  awarded  against  him  (a). 

The  general  rule  as  to  the  costs  of  an  action  for  limita-  Costs  of 
tion  of  liability  is  that  they  shall  be  borne  by  the  plaintiff,  limitotion  of 
But  if  the   defendant  raises   issues  which  are  decided  Jift^iii^y- 
against  him,  as  where  he  disputes  the  right  of  the  plaintiff 
on  the  ground  that  the  loss  was  by  and  with  the  actual 
fault  and  privity  of  the  owners  (6),  or  was  not  caused  by 
improper  navigation  (c),  or  that  there  is  a  separate  hability 
in  respect  of  each  of  two  collisions  (rf),  he  will  be  com- 
pelled to  pay  the  extra  costs  occasioned  to  the  plaintiff  by 
such  issues.     Nor  will  the  plaintiff  in  the  limitation  action 
bave  to  pay  the  costs  of  htigation  between  the  claimants 
upon  the  fund  representing  the  amount  of  their  statu- 
toiy  liability  as  to  their  respective  rights  to  share  in  the 
fund(e). 

Costs  are  now  in  all  cases  in  the  discretion  (f)  of  the  Costs  of 
Court  (^).     The  provisions  of  the  Coimty  Courts  Admi-  for  amount 
ralty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  ss.  3,  9,  ^^^^ 
as  to  costs,  are  no  longer  in  force,  and  a  plaintiff  who 


{z)  The  Glannibanta,  1  P.  D.  283 
(1876).  See  fariher,  as  to  costs 
on  appeal.  The  Saxonia^  and  The 
EeUjm,  Lush.  410 ;  The  Telegraph, 
I  8p.  E.  &  A.  427 ;  The  Florence 
Nightingale,  Br.  &  Ij.  29;  The 
Ulster,  1  Moo.  P.  C.  0.  N.  8.  31 ; 
7%e  Dumfriea,  Sw.  126  ;  The  North 
Amerieanf  Sw.  358. 

(y)  See  31  &  32  Yiot.  c.  56; 
36  &  37  ^ct.  c.  66,  a,  76;  The 
Felawj  cited  Williams  and  Brace, 
Ad.  Pr.  2nd  ed.  482,  note  (x). 

(s)  The  Constaniine,  4  P.  D.  156 ; 
The  Newbattky  10  P.  D.  33 ;  The 
Mia  Fisher,  2  P.  D.  115. 

(a)  The  Mary,  or  Alexandra,  L.  R. 

M. 


1  A.  &  E.  335. 

{b)  African  Steamship  Co.  y. 
Swanzy,  2  K.  &  J.  660;  The  City  of 
Buenos  Ayres,  1  Asp.  Mar.  Law 
Gas.  169 ;  The  Empusa,  5  P.  D.  6. 

(c)  The  Warkworth,  9  P.  D.  20. 

\d)  The  Creadon,  5  Asp.  M.  0. 
585. 

{e)  African  Steamship  Co.  y. 
Swanzy,  ubi  supra;  The  City  of 
Buenos  Ayres,  ubi  supra;  The  Em- 
pusa, ubi  supra, 

(/)  For  the  limits  of  this  discre- 
tion, see  Re  Mills'  Estate,  34  Oh.  D. 
24. 

{g)  Bnles  of  Sup.  Court,  1883, 
Ord.  LXV.  r.  1. 
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COSTS. 


Costs  of 
appeal  from 
County  Court. 


Costs  of  ez- 
cesaiyebail. 


Costs  upon 
higher  scale. 

Costs  of  pay- 
ing freight 
into  Court. 


Costs: 
expense  of 
sureties. 

Costs: 
expense  of 
retaining 
seamen 
witnesses. 


brings  his  action  in  the  Supreme  Court  may  receive  his 
costs,  though  the  amoimt  of  his  damages  are  less  than  the 
County  Court  limit  (A) ;  but  in  practice,  he  will  not  get 
them  unless  there  are  special  circumstances  justifying  his 
proceeding  in  the  High  Court  (t). 

Upon  appeal  from  a  County  Court,  31  &  32  Vict.  c.  71, 
s.  30,  provides  that  an  unsuccessful  appellant  shall  pay  the 
costs  of  the  appeal,  unless  the  Appellate  Court  otherwise 
directs.  This  enactment,  if  not  repealed,  is  subject  to  tiie 
discretion  vested  in  Divisional  Courts  by  Ord.  "XliV,  r.  1. 

If  a  plaintiff  arrests  the  defendant  ship,  and  requires 
bail  for  an  exorbitant  sum,  he  will  be  ordered  to  pay  all 
the  costs  and  expenses  to  which  the  defendants  have  been 
put  in  finding  bail.  Such  an  order  was  made  in  a  salvage 
action,  where  3,000/.  was  claimed,  and  bail  for  that  sum 
required,  and  only  450/.  was  awarded  (A). 

As  to  the  principles  upon  which  costs  upon  the  higher 
scale  will  be  awarded,  see  Ord.  LXV.  rr.  9,  10  (/). 

The  owner  of  cargo  arrested  for  freight,  upon  payiug 
into  Court  the  amount  of  freight,  may  deduct  the  cost  of 
paying  it  in  (w). 

Money  paid  to  sureties  on  a  bail  bond  in  consideration 
of  their  suretyship  will  not  be  allowed  as  costs  (n). 

The  expense  of  retaining  seamen  witnesses  until  the 
trial  is  allowed  as  costs  (o). 


(A)  Oamett  y.  Bradley,  L.  B.  3 
App.  Cas.  944 ;  Tennant  ^  Co,  y. 
EUi8  ^  Go,,  6  Q.  B.  D.  46 ;  The 
Camellia,  9  P.  D.  27  ;  Snelling  y. 
Fulling,  29  Ch.  D.  86  ;  Pamell  y. 
Mort,  Liddell  ^  Co.,  ih,  326. 

(t)  The  Herald,  63  L.  T.  N.  S. 
324  ;  The  Mia,  [1891]  P.  121. 

(k)  The  George  Gordon,  9  P.  D. 
46 ;  and  see  The  Earl  Grey,  1  Sp. 
180;  The  EUonore,  Br.  &  L. 
186.  As  to  moderation  of  bail,  see 
iupra,  p.  87. 


(/)  See  also  The  Hortute,  9  P.  D. 
87  ;  The  Raiehy,  6  Asp.  K.  C.  473 
(both  salvage  cases).  As  to  an 
appeal  upon  the  question  of  higher 
or  lower  scale,  see  Be  Terrell^  22 
Ch.  D.  473.  As  to  the  scale  of 
oounsers  fees,  see  The  City  9f 
Lueknow,  6  Asp.  H.  C.  340. 

(m)  The  Leo,  Lush.  414;  see 
Ord.  XXIX.  r.  4. 

(»)  The  CoUmgrove^lQ^.'D.m', 
The  Kumida,  ibid. 

(o)  The  Karla,  Br.  &  L.  367. 
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CHAPTER  XIV. 


THE  REGULATIONS  FOR  PREYENTINO  COLLISIONS  AT  SEA. 


Many  years  before  the  rale  of  the  rotul  at  sea  was  regu-  Legislation  as 

lated  by  Act  of  Parliament,  the  practice  of  seamen  had  ^^^}^  ^' 

established  rules  to  enable  approaching  ships  to  keep  clear 

of  each  other.     These  rules,  which  are  the  foundation  of 

those  now  in  force,  were  well  established  by  custom,  and 

formed  part  of  the  general  maritime  law  administered  by 

the  Admiralty  Court  (a).    In  the  year  1840  a  rule  (b)  as 


(a)  A  rule  of  the  load  for  ships 
OQ  opposite  tacks  existed  at  least  as 
earij  as  the  latter  part  of  the  last 
oeatary.  In  Admirally  Regula- 
tions of  that  date,  to  be  observed 
br  ships  under  convoy,  there  ap- 
peals a  role  to  the  effect  that  a  ship 
cm  the  larboard  tack  shall  bear  up 
for  another  on  the  starboard  tack. 
But  it  is  doubtful  whether  this 
rale  existed  a  century  earlier.  In 
the  Bake  of  York's  Sailing  and 
Kghting  Instructions,  attnbuted 
to  the  year  1670,  but  probably  of 
a  later  date,  occurs  the  following 
article: — "  Where  two  ships  of  the 
Bame  rank  are  sailing  on  the  same 
tack,  or  on  oontn^y  tacks,  and 
l^ere  is  a  necessity  for  one  of  them 
to  bear  up  to  the  other,  he  that  can 
^th  the  most  convenience  bear  up 
is  to  do  it ;  but  if  it  be  equally 
convenient  to  both  of  them,  then 
the  younger  captain  shall  bear  up 
for  the  dder.'*  If  the  rule  as  to 
the  ship  on  the  port  taok  giving 
▼ay  had  been  generaUy  recognized 
^nenthis  regulation  was  framed, 
it  wonld  probably  have  been  men- 
tioned. 

In  several  collision  cases  decided 


by  the  Admiralty  Court  during  the 
17th  and  ISth  centuries,  the  writer 
has  found  no  trace  of  the  rule  in 
the  pleadings,  decrees,  or  sentences. 

See  Marsden's  Adzniralty  Cases, 
p.  333,  as  to  the  origin  of  the  port 
tack  rule.  In  The  Resolution  {i6id. 
p.  332)  (1789),  the  rule  is  said  to  have 
been  ^med  by  Lord  Howe  seven  or 
eight  years  previously. 

The  rule  that  a  ship  with  the 
wind  free  must  g^ve  way  to  a  ship 
dose  hauled  appears  to  have  been 
first  recognized  by  the  Courts  in 
Lord  Erakine's  time,  *Mn  a  case 
tried  at  Guildhall  before  Hr.  Justice 
Buller."  See  a  letter  addressed  by 
Lord  Erskine  (an  old  sailor)  to 
Lord  Stowell,  dated  7th  Dec.  1821, 
respecting  Lord  StoweU*s  judgment 

{b)  This  rule— to  the  effect  that 
steiamships  shaU  pass  on  the  star- 
board hand  of  each,  other — will  be 
found  1  W.  Rob.  488.  As  to  its 
construction,  see  The  Friends,  1  W. 
Rob.  484  ;  4  Moo.  P.  C.  C.  314 ; 
*  The  Unity,  Sw.  101  ;  The  Duke  of 
Stiaaex,  1  W.  Rob.  274  ;  TJie  Hope, 
ih.  154  ;  The  Immaganda  Sara 
rhmnoj  8  Moo.  P.  C.  C.  85. 
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THE  REGULATIONS. 


Bnftotment  of 
the  existing 
Begolationa. 


to  the  side  on  which  steamships  were  to  pass  eaoh  other 
was  promulgated  by  the  London  Trinity  House,  and  en- 
forced by  the  Admiralty  Court.  In  1846  the  subject  was 
first  dealt  with  by  the  Legislature  (c),  and  since  that  year 
the  law  has  been  altered  or  added  to  by  three  sucoessiye 
Acts  of  Parliament  (d).  The  only  Act  now  in  force  is 
25  &  26  Vict.  c.  6a. 

By  that  Act  (s.  25),  power  is  given  to  her  Majesty, 
upon  the  joint  recommendation  of  the  Admiralty  and  the 
Board  of  Trade,  by  Order  in  Council,  to  make  Regulations 
for  Preventing  Collisions. 

By  s.  58,  such  Regulations  are  to  apply  to  British  ships 
everywhere,  and  to  foreign  ships  when  within  British 
jurisdiction.  By  s.  59,  the  Queen  is  enabled  with  the 
consent  of  the  foreign  government  by  Order  in  Council  to 
apply  the  Regulations  to  foreign  ships  when  not  within 
British  jurisdiction.  Under  these  powers,  the  Regulations 
of  1884  have  been  made  and  applied  to  the  ships  of  Great 
Britain,  France,  Gfreece,  Portugal,  Italy,  Sweden,  Norway, 
Brazil,  Turkey,  Chili,  and  Denmark  (e). 


in  The  Dundee,  reported  in  the 
"Times"  of  6th  Dec.  1821.  The 
letter  will  be  found  in  The  Life  of 
Llojd,  first  Lord  Kenjon,  by  the 
Hon.  G.  T.  Kenyon,  Longmans, 
1873. 

In  the  year  1828,  the  rule  of  the 
road  at  sea  was  thus  stated  in  evi- 
dence by  a  competent  witness : — 
'*  If  a  vessel  is  going  dose-hanled 
to  the  wind,  and  another  meeting 
her  is  going  free,  the  role  at  sea  is 
for  the  vessel  meeting  her  to  go*  to 
leeward;  and  the  reason  of  it  is 
that  otherwise  the  vessel  goin^  to 
windwaid  woold  lose  her  position, 
and  could  not  g^  in  ag^ain  without 
another  tack,  which  woold  be  an 
inconvenience  to  her,  and  not  to 
the  Tessel  going  free."  By  the 
Gonrt,  the  rule  was  thus  stated : —  # 
«  Hie  i^ip  which  has  the  wind  at 
large  may  go  either  to  leeward  or 
to  windward ;    but,  as  a  general 


rule,  she  ought  to  expect  that  the 
ship  which  is  close-hauled  will 
keep  to  windward,  and  therefore 
she  ought  to  go  to  leeward,  unlesi 
it  is  quite  clear  that  she  can  go  to 
windward  with  safety."  See  JSTm- 
dayeide  y.  WiUon,  3  G.  &  P.  523. 

(e)  9  &  10  Vict.  c.  100. 

{d)  14  &  16  Vict.  o.  79  ;  17  &  18 
Vict.  c.  104  ;  Admiralty  Order  oi 
26th  Oct.  1868,  see  Appendix, 
Swabey's  Eep. ;  26  &  26  Vict, 
c.  63.  These  Acts  and  Orders  will 
be  found  in  the  Appendix  beloWi 
pp.  631,  eeq. 

(e)  By  Ghrders  in  Council  of  the 
following  dates : — 14th  Aug.  1879 ; 
2nd  Feb.  1884  ;  11th  Aug.  1884; 
9th  Oct.  1884;  30th  Dec.  1884; 
19th  Hay,  1886  (Sweden,  Nor- 
way, and  Brazil) ;  9th  July,  1885 
(Turkey);  17th  Sep.  1886  (Chili); 
17th  Nov.  1888  (Denmark). 


THEIK  KNACTMENT — TELEGRAPH  CABLE  SHIPS. 
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Production  of  the  Gazette  containing  the  Order  in  Proof  of 
Gonneil  making  or  altering  such  Begulations,  or  a  copy  ^^ 
of  the  Hegulations  signed  or  purporting  to  be  signed  by  a 
Becretary  or  assistant  secretary  of  the  Board  of  Trade,  or 
sealed  or  purporting  to  be  sealed  with  the  seal  of  the 
Board  of  Trade,  is  sufficient  evidence  of  the  due  making 
and  purport  of  such  Regulations  (/}. 

The  Submarine  Telegraph  Act,  1885  (48  &  49  Vict.  Submarine 
c.  49),  embodies  a  convention,  to  which  the  principal  Act^^sfi. 
maritime  nations  are  parties,  having  for  its  object  the 
preservation  of  international  telegraphic  communication 
by  submarine  cables.  By  Art.  5  of  the  Convention, 
vessels  laying  or  repairing  cables  are  required  to  conform 
to  regulations  for  preventing  collisions  agreed  upon  by 
the  signatory  Powers;  and  by  sect.  5  of  the  Act,  the 
powers  to  make  such  regulations  contained  in  the  Merchant 
Shipping  Acts  are  enlarged  so  as  to  give  effect  to  regula- 
tions made  for  the  purpose  of  preventing  damage  to  ships 
laying  or  repairing  cables  by  other  ships,  both  within  and 


(/)  PreTioaB  Beg^olations  made 
under  the  same  Act  were  those 
ecmtained  in  the  Schedule  (Table  C.) 
to  the  Act ;  also  those  contained  in 
Oiders  in  Council  of  9th  January, 
1S63,  and  30th  July,  1868.  The 
Begolations  of  1863,  and  of  1868, 
vere  repealed  by  Order  in  Council 
of  Uth  Aug.  1879  as  to  all  ships. 
Those  made  by  Order  in  Council  of 
Hth  Aug.  1879  (which  came  into 
foroe  on  1st  Jan.  1880,  and  are 
hereinafter  called  the  RegnlationB 
of  1880),  were  repealed  as  to  British, 
FreDch,  Greek,  JPortugeee,  Italian, 
Norwegian,  Turkish,  and  Chilian 
and  Danish  ships,  by  the  Orders  in 
Council  above  mentioned. 

It  will  be  obserred  that  the 
Begnlations  of  1884,  though  they 
apply  to  British  ships  everywhere, 
and  to  foreign  ships  within  British 
inrisdictlon,  do  not  apply  to  the 
■hips  of  all  maritime  states.  To 
the  Mhips  of  those  Htates  who  con- 
sented to  be  bound  by  the  Regula- 


tions of  1880,  and  have  not  assented 
to  those  of  1884,  the  former  Regu- 
lations are  still  applicable.  This 
conflict  of  Regulations  must  g^ve 
rise  to  difficulty.  An  International 
Marine  Congress  was  held  at  Wash- 
ington during  the  present  (1890) 
year,  at  which  an  amended  Code 
of  Regulations  was  agreed  to  by 
representatives  from  the  principal 
maritime  nations  of  the  wond. 
This  Code  (hereinafter  called  the 
Washing^n  Conference  Regula- 
tions) will  probably  be  applied,  with 
perhaps  some  slight  modification,  to 
British  and  foreign  ships,  by  Order 
in  Council  made  under  the  powers 
of  25  &  26  Vict.  c.  63.  It  is  set 
out  at  length  in  the  Appendix 
below,  p.  648. 

For  a  curious  account  of  the 
national  jealousy  aroused  at  the 
first  proposal  to  make  international 
Regulations,  see  Lindsay's  His- 
tory of  Merchant  Shipping,  vol.  3, 
p.  346. 
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Whether 
Kegxdations 
directed  to 
other  objects 
than  prevent- 
ing collision 
are  authorized 
by  25  &  26 
Vict.  0.  63. 


In  what 
waters  they 
apply. 


without  the  territorial  waters.  By  Arts.  5  and  6  of  the 
Convention,  vessels  are  required  not  to  approach  or  stay 
within  a  nautical  mile  of  telegraph  repairing  ships  or 
buoyed  oables.  No  such  regulations  as  are  referred  to  in 
the  Convention  have  been  agreed  to  by  all  the  signatory 
Powers  up  to  the  present  date  (1890).  The  signatory 
Powers  are : — Great  Britain,  Germany,  Argentine  Republic, 
Austria,  Belgium,  Brazil,  Costa  E.ioa,  Denmark,  St.  Do- 
iiiiiigOj  Spain,  United  States,  Colombia,  France,  Ghiate- 
mala,  Greece,  Italy,  Turkey,  Holland,  Persia,  Portugal, 
Boumania,  Russia,  Salvador,  Servia,  Sweden,  Norway,  and 
Uruguay. 

It  has  been  said  that  the  object  of  the  existing  Regula- 
tions is  not  only  to  prevent  collisions,  but  to  minimise  their 
effect  (g).  It  is  not  clear  that  25  &  26  Vict.  c.  63,  enables 
her  Majesty  to  make  Regulations  for  any  object  but  to 
prevent  collisions.  Any  Regulation,  however,  directed  to 
nutigate  the  effect  of  a  collision  would  probably  be  held  to 
tend  to  the  prevention  of  collision,  and  to  be  well  made 
imder  the  powers  given  to  her  Majesty  by  the  Act  above 
mentioned.  And  it  will  be  observed  that  it  seems  to  be 
assumed  in  the  Act  (sect.  57)  that  Regulations  ''  relating 
to  collisions  "  may  be  made  under  its  powers.  But  it  may 
well  be  doubted  whether  an  enactment,  such  as  Art.  27  of 
the  existing  Regulations  (of  1884),  directed  to  an  entirely 
different  object — namely,  the  signals  to  be  used  by  ships 
in  distress — ^is  authorized  by  the  Act. 

The  Regulations  are  headed  ''  for  preventing  collisions 
at  sea"  and  appear  to  be  expressly  binding  only  on  ships 
at  sea  (A).    But,  except  in  waters  where  local  rules,  inoon- 


(^)  See  per  Lord  Watson  in  The 
Voonoaarts  and  The  Khedive,  5  App. 
Gas.  876,  903,  904 ;  and  see  Mae- 
laren  y.  Compagnie  Francaise  de 
NemgcUion  d  Vapeuff  9  App.  Cas. 
640,  651,  652. 

(A)  See  per  Brett,  L.J.,  in  The 
Franeonia,  2  P.  D.  8.    The  dictufh 


of  the  Lord  Justioe  in  this  case  to 
the  effect  that  the  reg:Qlations  of 
1863  are  inapplicable  in  a  winding 
riyer,  cannot  mean  that  they  are 
never  applicable  in  such  waters. 
It  must  be  taken  to  mean  that  thef 
are  not  always  applicable  in  a 
winding   riyer  to  wipa   m  such 


IN  WHAT  WATBBS  THEY  APPLY, 
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Aimt  with  the  sea  Begulations,  are  in  f oroe,  it  would 
probably  be  held  that  vessels  are  required  to  navigate  in 
acoordanoe  with  the  sea  Begulations  in  rivers  and  harbours, 
as  weU  as  at  sea.  Many  oases  have  been  decided  upon  the 
asBimiption  that  they  apply  in  rivers  and  narrow  waters  (i). 
The  words  of  Art.  25  seem  to  imply  that,  except  in  the 
oases  there  mentioned,  they  apply  everywhere.  The 
operation  of  Art.  21  (the  starboard  side  rule)  is  certainly 
not  confined  to  narrow  channels  ^'at  sea"  (A;).  On  the 
sea,  everywhere,  except  where  inconsistent  (/)  local  rules 
are  in  foroe,  they  are  directly  appUcable  (m).  Their  appli- 
oation  in  winding  rivers  and  in  waters  where  local  rules 
are  in  force  is  considered  below  under  Arts.  21  and  25 
(pp.  462,  465). 

In  a  reoent  case  in  Scotland  the  Begulations  were  held 
to  apply  in  the  river  Clyde.  Notwithstanding  the  exist- 
ence of  local  rules  of  navigation  applicable  to  the  Clyde, 
a  steamship  was  held  in  fault  for  disobedience  to  Arts.  13 
and  18  of  the  Eegulations  of  1863  (n).  From  this  deci- 
sion it  appears  that  in  Scotland  the  Begulations  are  held 
to  be  applicable  in  rivers,  as  well  as  at  sea,  and  that  where 


nMitians  that  they  would  be  bound 
by  them  if  at  sea.  The  Admiralty 
Rules  of  1851  as  to  ship's  lights 
were  held  to  apply  in  the  Thames : 
JfMTi«ofiT.  General  Steam  Naviga^ 
tvm  Co.yS  Ex.  733.  The  Order  in 
Comidl  applying  the  reg^olations 
of  1863  to  American  inland  waters, 
issmnee  that  their  operation  is  not 
confined  to  the  sea.  The  Wash- 
ington Conf erenoe  Beg^nlations  are 
to  be  applicable  to  **all  yessels 
upon  the  high  seas,  and  in  all 
waters  connected  therewith,  navig- 
able by  seagoing  yeesels." 

(t)  The  Concordia,  L.  B.  1  A.  & 
E.  93  ;  The  Veloeity,  L.  R.  3  P.  0. 
44;  7%e  Cologne  and  The  Banger, 
tiii.  4  P.  G.  519 ;  The  Owen  WaUie, 
L.  R.  4  A.  &  E.  175;  and  see 
The  :Pgenoord,  Swab.  Ad.  374  ;  The 
Germania,  P.  O.  17th  Jnne,  1876, 


cited  1  Maude  &  Pollock  on  Ship- 
ping, 606,  note  (t) ;  The  Levering' 
ton,  11  P.  D.  117.  In  America 
the  Act  of  Congress  embodying  the 
Beg^ulations  of  1863  is  expressed  to 
be  for  preventing  oollimons  *'on 
water."  By  the  Canadian  Statute 
31  Vict.  c.  od,  the  regulations  are 
appUcable  over  all  the  inland  and 
other  navigable  wateors  of  the  Do- 
minion. 

{k)  See  Ihe  leverington,  11  P.  D. 
117. 

(0  43  Vict.  c.  29  (Canada),  s.  4, 
makes  void  local  roles  which  are 
inconsistent  with  the  regulationB. 

(m)  See  The  ^(wonta,  Xiush.  410, 
as  to  the  application  of  a  former 
Act  to  foreign  ships  in  the  Solent. 

(n)  Little  v.  Burm,  The  Owl  and 
The  Ariadne,  9  Sees.  Ca.  4th  ser. 
118. 
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local  roles  are  in  force  they  are  to  be  construed  and  applied 
in  conjunction  with  the  general  Begulations. 
To  what  The  Regulations  apply  to  all  seagoing  ships,  and  craft, 

apply.  whether  large  or  small,  and  whether  propelled  by  oars, 

sails,  or  steam  (o).  Whether  they  apply  in  rivers  and 
harbours  to  craft  intended  never  to  go  to  sea,  as  hnlks, 
harbour  Ughters,  and  such  craft,  seems  doubtful  (p).  As 
to  their  appKcation  to  her  Majesty's  ships,  ships  of  foreign 
governments,  and  ships  sailing  under  convoy,  see  Art.  26, 
infra,  p.  527. 

The  Eegulations  apply  to  British  ships  everywhere  {q). 
To  foreign  ships  within  British  jurisdiction  they  apply 
directly,  as  forming  part  of  the  municipal  law  of  this 
country  (r).  They  are  also  appUcable  to  foreign  ships  oat 
of  British  jurisdiction,  and,  in  the  case  of  a  collision  on 
the  high  seas,  or  in  foreign  waters,  are  appUed  to  sudi 
ships  by  British  Courts  by  virtue  of  the  statute  above 
mentioned  («). 
Their  inter-  The  Regulations  of  1863  formed  part  of  the  municipal 
^^^J^  law  of  this  coimtry  and  of  some  foreign  countries  (/)• 
They  have  also  been  enacted  by  the  legislatures  of  several 
British  Colonies  (t«).  In  the  United  States  it  has  been 
held  that,  having  been  adopted  by  all  maritime  nations, 
the  Begulations  are  of  universal  application,  and  form  part 

(o)  Sx  parte  Ferguson  and  Hutch-  Viot.  o.  63,  8.  57. 

inem,  L.  R.  6  Q.  B.  280  ;  and  see  («)  See  25  &  26  Viot.  c.  63,  s.  58, 

25  &  26  Viot.  0.  63,  ss.  25,  27,  and  Bupra^  p.  340. 

28,  where  the  regidations,  inclad-  (t)  Amongst  others,  the  United 

ing  those  for  fishing    boats,   are  States  Act  of  Congress  of  3rd  May, 

spoken  of  as  regulations  for  shipt,  1885,  Public  Act,  No.  100  (Art  24 

As  to  electric  ^ps,  see  infra ^  p.  being  omitted):  wd  The  BelgenloMd, 

359.  7  Davis,  355 ;  France,  Decrets  of 

(p)  The  a  8.  Butler,  L.  R.   4  25th  Oct.,   1862;    26  Mai,   1869, 

A.  &  E.  238.    A  hulk  was  held  and    28th    Oct.,    1873 ;    Germao/ 

not  to  be  a  ship  within  17  &  18  Penal  Code,  Art.  145 ;   Reichge- 

Vict.  0.  104,  s.  55 ;  European,  ^.,  fetzbuch,  127. 

Mail.  Co.  y.  P.  ^  0,  Steam  Naviga-  (u)  See  Canada,  43  Viet,  c  29; 

tion  Co.,  14  L.  T.  N.  S.  704.  Queensland,  46  Vict.  No.  12;  South 

{q)  Subject,   it  seems,   to    local  Australia,  44  k  45  Vict.  No.  237 ; 

rules,  and  in  colonial  and  foreign  Victoria,  28  Vict.  No.  255  {sembU, 

waters  to  colonial  and  munidpd  Regidations  of  1863} ;  New  Soath 

laws.  Wales,  35  Vict.  No.  7;  New  Zes- 

(r)  And  expressly  by  25  ft  26  land,  41  Vict.  No.  64. 
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of    the  international   or   general   maritime   law  of  the 
world  {x). 

The  international  character  of  the  Eegulations,  and  the  Uniform 
safety  of  navigation  requires  that  they  should  be  imder-  ^^^  Regu- 
stood  by  the  seamen  of  different  nations  in  the  same  sense.  Nations  de- 
It  is  therefore  of  importance  that  the  construction  placed 
npon  them  by  the  courts  of  different  ooimtries  should  be 
uniform.     This  has  been  distinctly  recognised  in  America. 
The  following  observations  occur  in  a  judgment  of  a  Cir- 
cuit Court  of  the  United  States :  '^  The  paramoimt  impor- 
tance of  having  international  rules,  which  are  intended  to 
become  part  of  the  law  of  nations,  imderstood  alike  by  all 
maritime  powers,  is  manifest;  and  the  adoption  of  any 
reasonable  construction  of  them  by  the  maritime  powers 
named  afFords  sufficient  ground  for  the  adoption  of  a  simi- 
lar construction  of   our   statute  by  the  courts  of   this 
country  "(y). 

In  the  courts  of  this  country  the  ships  of  a  foreign 
country  to  which  the  Regulations  have  been  applied  by 
Order  in  Coimcil  under  25  &  26  Vict.  c.  63,  s.  58,  will,  it 
is  conceived,  be  bound  by  the  English  version  of  the  Regu- 
lations. The  foreign  versions  of  the  Regulations  of  1863 
were  not,  in  all  cases,  exactly  equivalent  to  the  English 
version.  An  important  Article  of  the  Portuguese  Regu- 
lations was  open  to  a  construction  which  was  entirely 
different  to  that  borne  by  the  English  version  (z). 


(x)  The  Seoiia  Bxi^  The  Berk»h%r$, 
14  WaU.  140;  The  Belgenland,  7 
DaTis,  355 ;  and  see  per  Sir  R. 
Phillimore  in  The  Magnet^  L.  B. 
4  A.  ft  E.  417,  426,  as  to  their 
international  character.  There 
heing  in  America  no  law  oorre- 
ftpondiog  to  25  &  26  Vict.  c.  63, 
B.  58,  the  question  arose  in  this 
case  whether  the  regulations  as  to 
lights  applied  in  the  case  of  a 
collision  between  an  American  and 
■  British  ship  on  the  high  seas.  It 
W88  held  that  they  did  apply,  and 


that  the  American  ship  was  in  f  anlt 
for  having  shown  a  light  other 
than  that  required  by  the  regula- 
tions. 

(y)  Per  Benedict,  J.,  in  The  Syl- 
vester Sale,  6  Bened.  523 ;  and  a 
similar  opinion  was  expressed  by 
the  Court  in  The  Free  State,  Brown, 
Ad.  251,  261. 

{z)  See  correspondence  relating  to 
the  collision  between  The  Iruulano 
and  The  City  of  Mecca,  Pari.  Pap.  C. 
3443,  Sess.  1882 ;  infra,  Art.  16. 
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Rule  for  The  following  observations  of  Jessel,  M.B.,  upon  the 

oo^rumg  construction  of  the  Thames  Eules  appear  to  supply  ihe  rule 
for  construing  all  Statutory  Regulations  for  preventing 
collisions.  In  The  Libra  (a)  the  late  Master  of  the  Bolls 
said:  "  It  must  he  remembered  what  these  rules  are.  They 
are  issued  for  the  guidance  of  masters  of  yessels;  and, 
therefore,  the  proper  mode  of  construing  them  is  to  read 
them  literally.  .  .  .  Certainly  rules  issued  as  these  are 
should  be  construed  UteralLy,  if  they  can  be  oonstmed  at 
all." 

In  The  Dunelm  (J),  Brett,  M.B.,  with  reference  to  Art.  9 
of  the  Beguktions  of  1863,  said :  "  My  view  of  an  Act  of 
Parliament — and  this  article  is  equivalent  to  an  Act  of 
Parliament — ^whioh  is  made  applicable  to  a  large  trade  or 
business  is,  that  it  should  be  construed,  if  possible,  not 
according   to  the  strictest  and   nicest  interpretation  of 
language,  but  according  to  a  reasonable  and  business  inter- 
pretation of  it  with  regard  to  the  trade  or  business  with 
which  it  is  dealing."    And  in  another  case  the  same 
learned  judge  said:  "I  take  it  that  the  basis  of  the  Begu- 
lations  for  Preventing  Collisions  at  Sea  is,  that  they  are 
instructions  to  those  in  charge  of  ships  as  to  their  conduct ; 
and  the  legislature  has  not  thought  it  enough  to  say,  '  We 
will  give  you  rules  which  shall  prevent  a  collision ;'  they 
have  gone  further  and  said  that,  for  the  safety  of  naviga- 
tion, we  will  give  you  rules  which  shall  prevent  risk  of 
collision"  (c). 

The  true  rule  as  to  their  construction  is  probably  that 
of  Jessel,  M.B.,  namely,  that  they  are  to  be  construed 
literally ;  but  in  this  sense,  that  their  true  meaning  is  that 
which  the  words  express  and  is  in  accordance  with  the  pro- 
bable intention  of  the  legislature  in  framing  a  code  for 

(a)  6  P.  D.  139,  142.  See  also  (e)  Per  Brett,  M.R.,  l%e  Beryl, 
per  Brett,  M.B.,  in  The  Margaret,  9  r.  D.  137,  138 ;  and  see  infra, 
9  P.  D.  47.  p.   349,  as  to  the  dicomstanoes 

(b)  9  P.  D.  164.  under  whioh  the  Aegnlations  are 

appUoable. 
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preventing  collisions  which  is  to  be  appKed  by  practical 
seamen  (d). 

Where  no  special  circumstances  exist  to  make  the  Begu-  They  fumiah 
lations  inapplicable,  they  furnish  the  paramoimt  rule  for  negligence. 
the  decision  of  the  question  as  to  which  ship  is  in  fault  in 
every  case  of  collision.     Public  policy,  as  well  as  the  best 
interest  of  all  concerned,  requires  that  they  should  be  en- 
forced in  all  cases  to  which  they  apply  (e).    Departure 
from  them  is  justifiable  only  in  one  event ;  namely,  where 
it  is  necessary  in  order  to  avoid  immediate  danger  (/).     It 
is  not  justifiable  on  the  groimd  that,  under  the  circum- 
stances of  the  case,  it  would  be  better  seamanship  not  to 
csomply  with  them  {g) ;  or  on  the  ground  that  by  departing 
from  them  the  violence  of  the  blow  would  be  lessened  {g). 
But  though  the  Regulations  in  ordinary  cases  afford  a  test 
of  negligence,  and  in  some  cases  proof  of  departure  from 
them  is  equivalent  to  proof  of  negligence,  they  are  not  to 
be  applied  mechanically,  to  determine  whether  a  ship  is  in 
fault  for  a  collision.    Even  where  a  position  of  risk  is 
established,  and  a  particular  article  proved  to  have  been 
applicable,  a  vessel  will  not  be  held  in  fault  for  non-com- 
pliance with  it,  if  the  time  during  which  it  was  applicable 
was  so  short,  or  the  circumstances  so  startling,  that  a  sea- 
man of  ordinary  skill,  care,  and  nerve  nught  reasonably 
be  excused  for  not  having  appreciated  the  situation  in 
time  to  enable  him  to  obey  the  law  (A). 

Where  the  Begulations  are  clearly  inapplicable,  as 
where  the  ship  cannot  take  the  step  required  without 
going  ashore,  or  endangering  herself  or  other  vessels,  the 
question  which  ship  is  in  fault  is  tried,  without  regard  to 


{d)  The  draaghtsmanship  of  the 
Begalstions  leaves  mnch  to  be  de- 
ar^, torn  the  point  of  yiew  of  both 
the  (baughteman  and  the  seaman. 

{e)  2fetP  York  and  Liverpool  V.S, 
Mail  Stsamship  Co.  t.  £umbaUf  21 
How.  372,  3S3 ;  and  see  The  By- 
foged  Chriiteneeny  4  App.  Gas.  669, 
infra,  p.  489 ;  The  Voorwaarte  and 
Hie  Khedive,  6  App.  Gas.  876. 


(/)  See  below,  Art.  23,  p.  480, 
as  to  the  drcamstanoes  under  which 
departure  from  the  Begpilations  is 
allowed. 

(^)  The  Vbortcaaris  and  The  Khe- 
dive,  6  App.  Gas.  876,  896. 

(A)  The  Foorwaarts  and  The  Khe- 
divej  5  App.  Gas.  876,  902:  The 
Theodore  JST.  Band,  12  App.  Gas. 
247. 
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the  Eegulations,  by  the  ordinary  rules  of  seamanfihip. 
Provided  they  are  not  inconsistent  with  the  Kegalations, 
the  rules  or  practice  of  seamen,  although  they  have  not  the 
force  of  law,  are  equally  binding  with  the  Regulations, 
and  upon  British  and  foreign  ships  alike  (i). 
Ginmm.  The  question  as  to  the  time  and  circumstances  at  and 

whi(^^^a^  under  which  the  Eegulations  become  applicable  was  dis- 
latioMare  cussed  by  Brett,  M.R.,  in  The  Beryl  ij).  The  Master  of 
Tuk  of  ool-  the  Bolls,  and  the  other  members  of  the  Court  of  Appeal 
^on.  (Bowen  and  Fry,  L.J  J.),  held  that  the  Regulations  were 

intended  not  only  to  prevent  collision,  but  to  prevent  risk 
of  collision ;  and  that  it  is  a  rule  of  interpretation  of  the 
Regulations,  that  '^  they  are  all  applicable  at  a  time  when 
the  risk  of  collision  can  be  avoided,  not  that  they  are 
applicable  when  the  risk  of  collision  is  already  fixed  and 
determined."    The  Court  laid  stress  upon  the  words  **  so 
as  to  involve  risk  of  collision,"  which  occur  in  Arts.  14, 16, 
16,  17  {k),  and  18,  and  held  that  they  do  not  refer  to  an 
existing  risk  of  collision,  but  point  to  a  time  before  risk  of 
collision  has  arisen,  and  where  it  is,  or  ought  to  be,  apparent 
that  there  will  be  risk,  if  nothing  is  done  to  prevent  it. 
'' Another  rule  of  interpretation  of  these  Regulations  is 
(the  object  of  them  being  to  avoid  risk  of  collision),  that 
they  are  all  applicable  at  a  time  when  the  risk  of  collision 
can  be  avoided — not  that  they  are  applicable  when  the 
risk  of  collision  is  already  fixed  and  determined.     We 
have  always  said    that  the  right  moment  of    time  to 
be  considered  is  that  which  exists  at  the  moment  before 
the  risk  of  collision  is  constituted"  (/).     So  in  The  Stan" 


(«)  As  to  the  mode  of  proving 
matters  of  nautical  skill  and  sea- 
manship, see  supra,  p.  312. 

iJ)  9  P.  D.  137;  and  in  The 
Thrdogne,  10  P.  D.  6.  See  also 
The  Ebor,  11  P.  D.  25,  29;  The 
Memnon,  6  Asp.  M.  G.  317. 

{k)  In  Art.  17  the  words  "  such 

directions"    are    substitated    for 
ft 


•< 


so.' 


(l)  Per  Brett,  M.  B.,  The  Beryl, 


9  P.  D.  137,  140.  It  is  submitted 
that  this  view  of  the  application  of 
the  steering  and  sailing  mles — that 
the  steps  required  by  them  are  to 
be  taken,  not  only  where  there  is 
risk  of  collision,  but  where  there  is 
no  risk,  and  only  a  probable  risk— 
will  raise  serious  difficulties,  both 
for  seamen  and  the  law  Courts. 
Previously  to  The  Beryl,  the  view 
of  the  Rngliah  Gourts  seems  to 
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fhore  (m),  Brett,  M.B.,  held  the  Regulations  to  apply  where 
Qieie  is  "  a  probability  of  risk." 

What  oonstitutee  risk  of  collision  it  is  difficult  to  define ;  What  o<m- 
"It  was  utterly  impossible  for  the  Legislature  to  have  of  collision." 
determined,  or  described,  what  should  constitute  risk  of 
a  collision ;  for  that  must  always  be  decided,  according  to 
the  ciroumstances  of  each  case,  by  men  of  nautical  ex- 
perience" (n).  It  has  been  described  as  a  '*  chance,"  a 
"probability,"  a  "strong,"  or  a  "  reasonable "  (o)  pro- 
bability of  collision ;  and  distinguished  from  a  "  possi- 
bility" of  collision  (j?).  In  a  case  under  14  &  15  Vict, 
c.  79,  Dr.  Lushington  said :  "  This  chance  of  collision  is 
not  to  be  scanned  by  a  point  or  two.  We  have  held  over 
and  over  again  that  if  there  be  a  reasonable  chance  of 
collision  it  is  quite  sufficient.  .  .  .  We  have  never  got 
to  this,  and  I  hope  never  shall,  that  it  (the  rule)  appKes 
where  two  vessels  are  sailing  properly,  and  there  is  no 
chance  of  a  collision  "  (g) .  In  another  case  the  same  learned 
judge  said :  "  The  whole  evidence  shows  that  it  was  the 
duty  of  The  CoUmia  with  the  wind  free  to  have  made  cer- 
tam  of  ayoiding  The  Susan,  She  did  not  do  so,  but  kept 
her  course  till  she  was  at  so  short  a  distance  of  a  cable- 
and-a-half 's  length,  in  the  hope  that  the  vessels  might  pass 


have  been  that  the  legolations 
(the  Bteering  and  sailing  rules)  ap- 
plied only  where  there  was  risk  of 
collision ;  and  it  is  sabmitted  that 
this  is  the  more  natoral  and  more 
beneficial  oonstmction.  The  dan- 
ger is  that  two  minds  will  seldom 
a^ree  as  to  there  being  a  proba- 
InHty  of  risk.  Ihe  actual  exist- 
cnoe  of  risk  in  a  fact  about  which 
there  can  be  leee  doubt.  Cp.  The 
General  XT,  8,  Grant,  6  Bened. 
466,  iM/ra,  p.  478.  Similar  words 
occur  in  17  &  18  Vict.  o.  104, 
i.  296,  and  were  commented  upon 
by  Br.  Luahington  in  2%«  Inflexible, 
8w.  32.  In  an  American  case,  The 
Mxheaukee,  Brown,  Ad.  313,  the 
riew  of  Brett,  M.B.,  m  The  Beryl, 
seems  to  have  been  taken,  that  the 


regulations  apply  before  there  ia 
actual  risk. 

(m)  10  P.  D.  134. 

(n)  Per  Dr.  Lushing^n  in  Hie 
Mangerton,  Swab.  Ad.  120. 

(o)  The  Cleopatra,  ibid,  135 ;  The 
Ericeton,  ibid,  38;  The  Duke  of 
Suseex,  1  W.  Bob.  276 ;  The  Dum- 
Jfriet,  Swab.  Ad.  63,  65;  with 
reference  to  the  same  expression 
in  17  &  18  Vict.  c.  104,  s.  296. 

{p)  The  Ericuon,  Swab.  38  ;  but 
see  The  Voortoaarts  and  The  Khe^ 
dive,  per  Lord  Hatherley,  6  App. 
Cas.  876,  905 ;  and  per  PoUool:, 
G.  B.,  General  Steam  Navigation 
Co.  V.  Mann,  14  C.  B.  127,  132. 

(q)  The  Sylph,  2  Sp.  E.  &  A.  75, 
82. 
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each  other.    Now  it  neyer  oan  be  allowed  to  a  yeasel  to 

enter  into  nioe  caloulationfi  of  this  kind,  which  must  be 

attended  with  some  risk,  whilst  it  has  the  power  to  adopt, 

long  before  the  oollisiony  measm^  which  would  render  it 

impossible"  (r). 

IndioationB  of      In  practice,  one  of  the  most  usual  indications  of  risk  of 

Approaohmg   collision  is  that  the  approaching  ship  remains  upon  the 

■JjPP^*.         same  bearing  from  the  observing  ship  for  axi  apjireoiable 

bearing.  length  of  time  (s).    If  the  bearing  alters  quickly  when  the 

ships  are  a  considerable  distance  apart,  there  is  no  risk. 
Opening  or  Another  indication  of  risk  of  collision  at  night  is  the 
mas^SMd  alteration  of  the  apparent  horizontal  distance  between  an 
and  side  light,  approaching  steamship's  masthead  and  side  light.  This 
alteration  usually  indicates  a  change  in  direction  of  the 
approaching  ship's  head  and  course,  but  it  is  of  little  value 
in  estimating  risk  of  collision,  unless  the  relative  positions 
of  the  masthead  and  side  lights  are  known.  Steamships' 
side  lights  are  seldom  carried  exactly  abreast  of  her  mast- 
head light,  and  are  often  a  considerable  distance  forward 
or  aft  of  it.  In  most  vessels,  they  are  carried  abaft  the 
masthead  light ;  but  in  some  of  the  newer  vessels  and  in 
ocean  liners,  they  are  carried  in  miniature  lighthouses 
erected  on  the  deck  forward  of  the  masthead  light.  When 
the  relative  position  of  the  lights  is  known,  the  alteration 
in  the  ship's  course  may  be  known  by  the  following 
rule: — 

Where  the  side  Ught  is  abaft  the  masthead  light,  the 
apparent  distance  between  those  lights  increases  as  the 
ship's  head  turns  away  from  the  observer ;  as  they  close, 
the  ship's  head  is  turning  towards  him(^).     Where  the 

(r)  The  CoUmia,  3  Kot.  of  Cas.  angles  to  a  line  joining  the  xnait 

13,  note.  heaid  and   side  lights  (sapposioK 

(«)  In  Ihe  Washiug^n  Confer-  them  to  be  in  the  same  honzontiil 

enoe  Regulations  (Art.  17),  risk  of  place),  a  case  which  for  the  present 

collision  is  defined  with  reference  purpose  may  be  neglected.     The 

to  this  fact.  Stanmoref    10   P.    D.    134,    is  sn 

(f)  Except  in  the  case  of  an  ob-  instance  of  the  rule  stated  in  the 

server    abaft    the   line    at   right  text. 
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side  light  is  forward  of  the  masthead  light,  the  masthead 
and  side  lights  broaden  as  the  ship's^  head  is  turning 
toiraids  fim  observer  forward  of  a  line  joining  the  mast- 
head and  si^p  lights;  whilst  to  an  observer  abaft  that  line, 
the  lights  are  at  the  same  time  closing  (u). 

In  estimating  risk  of  collision,  it  seems  that  the  pos- 
sibility of  the  other  ship  being  imable  to  comply  with  the 
Undulations,  or  of  her  negligently  departing  from  them,  is 
not,  at  least  under  ordinary  circumstances,  to  be  taken 
into  consideration  (x). 

Risk  of  collision,  such  as  will  bring  into  operation 
Art.  18  (requiring  a  steamship  under  certain  circum- 
stances to  slacken  her  speed  or  to  stop  and  reverse), 
appears  to  be  of  a  more  imminent  character  than  that 
which  brings  other  articles  into  operation.  The  question 
will  be  considered  below  in  connection  with  Art.  18. 

The  difficulty  of  defining  the  moment  at  which  these  American 
Regulations  become  applicable  has  been  recognised  by  the  ^J^^w  of  * 
American  Courts  (y).  The  following  passage  from  a  judg-  ''™^,^  ^^' 
ment  of  the  Supreme  Court  of  the  United  States  expresses 
the  general  rule  as  to  the  time  at  which  and  during  which 
they  become  and  remain  applicable : — ''  Rules  of  naviga- 
tion, such  as  have  been  mentioned  (as  to  the  duties  of  two 
vessels  approaching  each  other),  are  obligatory  upon  such 
vessels  when  approaching  each  other  from  the  time  the 
necessity  for  precaution  begins ;  and  they  continue  to  be 
applicable  as  the  vessels  advance  so  long  as  the  means  and 
opportunity  to  avoid  the  danger  remain.  They  do  not 
apply  to  a  vessel  required  to  keep  her  course  after  the 
approach  is  so  near  that  the  collision  is  inevitable,  and  are 
equally  inapplicable  to  vessels  of  every  description  while 
they  are  yet  so  distant  from  each  other  that  measures  of 

(w)  Exoept  in  the  case  of  an  ob-  neglected, 

aerrer   abaft    the    line   at   right  (x)  The  Jetmond  and  The  Earl  of 

a&glee  to  that  joining  the  mast  Sigin,  L.  B.  4  P.  C.  1. 

head  and  side  lights:  a  case  which  (y)  The  NiehoUt^  7  Wall.  666. 
for  the  present  purpose  may  be 
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XJDoertaintj 
as  to  facts 
causing  risk. 


precaution  have  not  become  necessary  to  avoid  a  colli- 
sion" (z). 

It  would  therefore  seem  that  the  Eegulations  do  not 
apply,  or  at  least  that  departure  from  them  is  justifiable, 
where  the  collision  is  in  fact  inevitable,  though  there 
appears  to  be  a  chance  of  escape  by  departing  from  the 
Regulations  {a). 

In  T/ie  Milwaukee  (b),  it  waa  said  by  the  same  Court 
that  where  vessels  are  meeting  or  passing  in  a  crooked  and 
narrow  channel  there  is  always  risk  of  collision. 

In  The  Libra  (c)  decided  under  the  Thames  Rules, 
in  which  the  same  phrase,  "risk  of  collision,"  occurs, 
Brett,  L.  J.,  considered  that,  when  the  vessels  were  each 
roimding  a  point  upon  concentric  circles  of  different 
diameters,  and  so  that  they  would  clear  each  other  without 
further  alteration  of  the  helms  than  the  course  of  tiie 
river  required,  there  was  no  risk  of  collision. 

The  distance,  rate  of  sailing,  and  course  of  another 
vessel,  and  the  db^ection  of  the  wind,  are  never  known 
exactly,  and  in  practice  there  is  often  difficulty  in  deter- 
mining the  moment  at  which,  and  the  manner  in  which, 
the  Regulations  are  to  be  applied  (d).  In  judging  of  the 
course  and  probable  movements  of  a  strange  vessel,  it  must 
be  assumed,  imder  ordinary  circumstances,  that  she  can, 
and  will,  comply  with  the  Regulations  (e). 


[z]  The  Wenona,  19  WaJl.  41,  62. 
Similar  expressions  occur  in  the 
judgments  m  The  NieholUy  7  Wall. 
656;  The  Johnson^  9  WaU.  146; 
and  The  Dexter,  23  WaU.  69. 

(a)  See  The  Benaree,  9  P.  D.  16. 

[b)  Brown,  Ad.  313. 

{e)  6  P.  D.  139,  i»/rfl,p.  685. 

\d)  In  the  Courts,  owing  to  the 
form  of  the  pleadings,  the  question 
as  to  the  moment  when  the  regu- 
lations become  applicable,  does  not 
often  arise. 

(e)  The  Jesmond  and  The  Earl  of 
Elgin,  L.  R.  4  P.  C.  1 ;  see  also 
The  Free  State,  1  Otto,  200,  for  a 


decision  of  the  Supreme  Court  of 
the  United  States  to  the  same 
effect.  The  view  seems  to  have 
been  taken  in  some  American  cases 
that  the  steps  required  hj  the 
Regulations  i^ould  be  taken,  and 
the  helm  altered,  before  anj  risk  is 
incurred,  if  the  courses  are  such 
that,  if  continued,  there  would  be 
risk;  see  The  Milwaukee,  Brown, 
Adm.  313,  331.  In  the  same  case, 
it  was  held  that  the  dianoe  of  the 
other  Tcesel  disobejing  the  Regu- 
lations must  be  taken  into  account. 
Sedqu. 
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"Where  there  is  no  risk  of  collision,  a  vessel  thai  im-  Alteration  of 
properlj  alters  her  helm  so  as  to  bring  about  a  collision  to^cc^oseri^. 
will  he  held  to  be  in  fault  (/). 

If  a  vessel  is  disabled,  or  slow  in  answering  her  helm,  it 
is  her  duty  to  be  prompt  in  taking  the  measures  required 
by  the  Eegulations  {g). 

If  a  ship  sees  another  in  a  position  that  may  involve  Regolatioiifl 
risk  of  collision,  but  is  unable  to  make  out  what  course  until  fL^ 
the  other  is  on,  she  should  keep  her  course,  and  not  alter  imown. 
her  hehn,  or  take  any  decisive  step  imtil  she  has  ascer- 
tained the  other  ship's  course  (A).     ''The  mere  discovery 
of  a  strange  light  does  not  necessarily  immediately  bind 
a  person  in  charge  of  a  vessel  to  follow  any  particular 
mle;  but  as  soon  as  he  has  opportunity  of  ascertaining, 
by  reasonable  care  and  skill,  what  the  strange  vessel  is, 
and  what  course  she  is  pursuing,  then  the  rule  which  is 
applicable  to  the  circumstances  at  once  become  binding  on 
him"(0. 

An  alteration  of  the  helm  in  a  fog  when  the  other  ship  Alteration  of 
cannot  be  seen  and  only  her  whistle  is  heard,  is  not  neces-  ^®^  ^  ^^^' 
sarily  negligence,  though  it  is  made  merely  upon  a  guess 
as  to  the  distance,  course,  speed,  and  direction  of  the  other 
ship  {k). 

An  alteration  of  the  helm  made  for  greater  safety  when  Alteration  for 
there  is  no  risk  of  collision  will  not  be  held  to  be  a  fault,  ^ere  no  ri^! 
A  sailing  ship  (in  1856)  seeing  a  green  light  from  two  to 
four  points  on  her  starboard  bow,  and  distant  about  a  mile 
and  a  half,  put  her  helm  to  starboard,  and  subsequently 


(/]  The  Kezia  and  The  Eliza, 
Bblt,  67;  The  Dapper  and  The 
Lady  yormanby,  ibid,  79  ;  The  Ve- 
lecUy,  L.  R.  8  P.  C.  44 ;  The  Eek 
and  The  Niord,  L.  B.  3  P.  C.  436 ; 
The  Injlexible,  Swab.  Ad.  32  ;  The 
Seatm,  9  P.  D.  1. 

O)  The  Teet,  6  Not.  of  Cas.  276. 

(A)  The  Bona  and  The  Ava,  2 
A^.    Mar.  Law  Caa.   182;    The 

M. 


Jamea  Watt,  2  W.  Rob.  270 ;  The 
Moderation,  I  Mar.  Law  Cas.  O.  S. 
413;  The  BongainviUe  and  The 
Jamea  C,  Stevenson,  L.  R.  o  P.  C. 
316,  321. 

(i)  Per  Dr.  Lnahington,  The 
Great  Eaetem,  2  Mar.  Law  Cas. 
O.  S.  97. 

(A)  The  Vindomaray  14  P.  172; 
affd.  in  H.  L.,  60  L.  J.  Ad.  1. 

A  A 
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came  into  oollirion  with  the  other  ship.    It  was^  held  that 
she  was  not  in  fault  for  starboarding  (/). 

So  where  a  steamship,  having  another  two  points  on  her 
port  quarter,  and  overtaking  her  on  a  oonrse  converging 
with  her  own,  ported  and  hard-a-ported  when  the  latter 
was  three  lengtlis  ofiP,  it  was  held  that  she  had  broken  no 
rule  of  navigation,  and  was  not  in  fault  (wi). 
Cases  in  It  has  been  held  that  the  vessels  were  approaching  "  so 

was  "  risk  of  8*  to  involve  risk  of  collision  "  in  the  following  cases : — ^Two 
coUimon."  steamships  meeting  on  nearly  opposite  courses  at  a  joint 
speed  of  eighteen  or  nineteen  knots,  and  distant  a  mile  and 
a  half  (n) ;  a  steamship  and  a  sailing-ship,  distant  two  or 
three  miles,  and  meeting  at  a  joint  speed  of  seventeen 
knots,  the  steamship  not  being  able  to  make  out  the  course 
of  the  sailing-ship,  but  knowing  that  it  was  probably 
nearly  opposite  to  her  own  (o) ;  a  steamship  two  points  on 
the  quarter  of  another  and  overtaking  her,  distant  a  mile 
or  less  than  a  mile  (p) ;  a  steamship  overtaking  another 
upon  a  converging  course,  and  distant  three  miles  (9). 
Where  two  sailing  vessels  were  approaching  each  other  on 
courses  only  half  a  point  from  being  directly  opposite,  at  a 
joint  speed  of  twelve  knots,  and  distant  from  each  other 
two  or  three  miles,  it  was  held  by  the  Supreme  Court  of 
the  United  States  that  there  was  risk  of  colUsion  (r). 

In  I7ie  Bamhee{s),  a  steamship  was  going  seventeen 
knots  in  Dublin  Bay,  and  overtaking  another  going  ten  or 
twelve.  The  latter  was  800  yards  ahead,  and  the  over- 
taking vessel  was  going  in  such  a  direction  as  to  pass 
within  a  ship's  length  of  her.  It  was  held  that  there  was 
no  risk  of  collision,  and  that  the  leading  ship  was  not  in 
fault  for  not  keeping  her  course.     Sedqu. 

(/)  The  Sylph,  Swab.  Adm.  233  ;  (o)  The  Bongainville  and  Tk4  Jm, 

but  860  The  Corsica,  9  WaU.  630  ;  C,  Hieienson,  L.  B.  5  P.  C.  316. 

infra,  p.  479.  {p)  The  Franeotiia,  2  P.  D.  8. 

(m)  The  Franeonia,  2  P.  D.  8,  {q)  The  Seaton,  9  1^.  D,  1. 

18.  (r)  The  NiehoUt,   7  WaU.  656; 

(n)  The  Jeemond  and  The  Earl  of  and  see  The  Cayuga,  14  WaU.  270. 

Elgin,  L.  R.  4  P.  C.  1.  («)  6  Asp.  M.  C.  221. 


THEIR  APPLICATION  UNTIL  RISK  DETERMINED.  855 

'When  two  ships  are  appioaclimg  each  other  with  risk  of  When  the 
ooHirion,  the  rule  of  the  road  applies  once  and  for  all  to  or^'CTosMng" 
taie  them  clear.  A  ship  is  never  required  by  the  Regula-  r^«  applies, 
tioBS}  after  having  sighted  another,  to  alter  her  course  first  to  be  appUc- 
to  starboard  and  then  to  port ;  or,  first  to  keep  her  course  t^e^iskis 
and  then  to  keep  out  of  the  way ;  or  vice  rersd.  In  the  determined, 
ease,  for  example,  of  steamships  meeting  end  on,  or  nearly 
so,  each  is  required  by  Art.  15  to  alter  her  course  to  star- 
1)oard.  If,  while  under  the  port-helm,  the  relative  positions 
and  heading  of  the  ships  are  changed,  so  that  from  meet- 
ing ships  they  become  crossing  ships,  the  meeting  rule 
(Art.  15)  does  not  cease  to  operate,  or  give  place  to  the 
"crossing**  rule  (Art.  16).  The  mancduvre  of  porting 
must  be  persisted  in  until  the  risk  of  collision  is  deter- 
mined. If  porting  will  not  take  the  ships  clear.  Art.  18 
or  Art.  23  may  apply,  and  the  engines  may  be  stopped,  or 
any  other  step  taken  which  is  necessary  to  avert  coUision ; 
but  the  ships  cannot  afterwards,  and  whilst  the  risk  con^ 
tinues,  become  crossing  ships.  If  once  a  ship  is  within 
ihe  "  meeting "  rule,  or  any  other  rule  requiring  her  to 
take  or  keep  a  definite  course,  or  requiring  her  to  keep  out 
of  the  way,  she  cannot,  whilst  the  risk  continues,  come 
within  the  operation  of  the  "  crossing  "  rule,  or  any  other 
rule  requiring  her  to  adopt  a  difiPerent  manoeuvre.  The 
object  of  the  rule  of  the  road  and  of  the  Regulations 
would  be  entirely  frustrated  if  it  were  possible  for  a  ship 
to  be  thrown  from  one  rule  to  another ;  if,  whilst  in  the 
aot  of  obeying  one  article,  she  were  suddenly  to  come 
within  the  operation  of  another  article,  requiring  her, 
perhaps,  to  take  an  exactly  opposite  course,  and  so  making 
the  previous  manoeuvre  of  no  effect. 

The  precautions  required  by  the  law  to  be  taken  where  The  Regula- 
there  is  risk  of  collision  must  be  taken  in  time  to  deter-  ^ompiied*wiSi 
mine  that  risk(0«    An  alteration  of  the  helm,  or  other  promptij  and 

effectually. 
(0  The  Trident,  1  Sp.  E.  k  A.  217,  222. 
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step  taken  in  pursuanoe  of  the  Begulations,  is  no  defence, 
unless  it  is  shown  that  such  precaution  was  taken  at  the 
proper  time.    To  be  effectual,  precautions  must  be  season- 
able.   If  taken  at  an  improper  time  they  are  not  a  com- 
pliance with  the  Begulations,  and  are  no  defence.     ''If 
you  adopt  a  measure  at  an  improper  time  it  does  not  take 
away  the  culpability  of  not  hiaving  done  it  before  and  pie- 
vented  the  accident"  (w). 
Close ahaying.      A  vessel  is  not  justified  in  delaying  to  take  precautions 
until  the  last  moment;  or  in  trusting  to  being  able  to 
"shave"   clear  of  the  other  (a;).      If  by  doing  so  she 
frightens  the  other  into  taking  a  wrong  step,  and  a  colli- 
sion occurs,  she  will  be  responsible  for  the  entire  loss  (y). 
By  a  prompt  compliance  with  the  Begalations,  where  a 
vessel  is  required  to  alter  her  course  to  avoid  another,  she 
apprises  the  latter  of  her  ability  and  intention  to  comply 
with  the  Begulations;  whereas  by  delaying  to  take  the 
required  step,  she  may  lead  the  other  vessel  to  suppose  that 
she  is  unable  to  comply  with  them,  and  cause  her  to  take  a 
step  which  may  make  a  collision  inevitable.    Where  a  ship, 
in  order  to  show  that  she  is  free  from  blame,  is  required  to 
prove  that  she  altered  her  course  at  the  proper  time,  it  is 
not  enough  for  her  to  show  that  her  helm  was  altered  at 
that  time ;  she  must  prove  that  she  answered  her  helm  (2) 
in  time. 
Begalations        Where,  by  the  action  of  the  helm  in  accordance  with  the 
risS  LuSly      Begulations,  risk  of  collision  has  apparently  been  deter- 
determined,     mined,  but  in  fact  it  continues,  and  the  risk  again  becomes 
'  apparent,  the  Begulations  are  not  complied  with  unless  the 
steps  required  by  them  to  be  taken  are  taken  and  persisted 

(tt)  Per  Dr.  Lushington  in  The  tide,  I  Otto,  208 ;  The  America,  2 

Stadaeona,  6  Not.  of  Oas.  371,  374  ;  Otto,  432. 

The  Fenham,  L.  R.  3  P.  C.  212  (as  (x)  The  John  Brotherick,  8  Jur. 

to  lights).    The  view  taken  by  the  276  ;    The  Beiufaetor,    14  Blatchf. 

Ck>urt8  of  the  United  States  is  the  254. 
same  ;  The  Johnson,  9  Wall.  146  ;  (jr)  See  above,  p.  3. 

The  Vanderhilt,  6  Wall.  226 ;  The  (z)  The  La  Plata,  Swab.  Adm. 

/SVrortM^  12  Wall.  167 ;  TheiSunnff-  220. 
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in  up  to  the  time  of  oollislon  or  until  the  ships  are  clear. 
Thus  where,  bj  porting,  a  steamship.  A.,  shut  in  the  green 
of  fi.^  a  steamship  which  had  been  approaching  her  with 
all  her.  lights  showing,  and  shortly  afterwards,  owing 
to  the  perverse  starboarding  of  B.,  her  green  again  be- 
came visible  to  A.,  and  thereupon  A.  again  ported  and 
again  shut  in  B.'s  green,  but  B.  continued  to  starboard, 
and  again  showed  her  green  to  A. ;  though  A.  ported  a 
third  time,  it  was  held  that  she  was  in  fault,  because  she 
did  not  stop  and  reverse  when  B.  {a)  showed  her  green  for 
the  third  time. 

A  vessel  sailing  upon  a  voyage  that  may  not  be  termi- 
nated until  a  Eegulation  as  to  lights  or  fog-signals  comes 
into  force,  and  which  is  enacted,  but  not  in  force,  when  she 
sails,  must,  if  possible,  be  provided  with  fog-signals,  lights, 
and  whatever  is  necessary  to  enable  her  to  comply  with  the 
Hegulation  when  it  comes  into  force  (&). 

No  alleged  practice  of  seamen  of  avoiding  other  ships  by 
taking  measures  other  than,  and  inconsistent  with,  those 
required  by  the  Begulations  is  recognized  by  the  law.  A 
defendant  cannot  be  heard  to  allege  such  a  practice  as  an 
excuse  for  a  violation  of  the  Eegulatioiis(c).  Where  a 
custom  was  set  up  that  merchant  ships  should  keep  out  of 
the  way  of  Queen's  ships  coining  out  of  Devonport  harbour 
by  the  deep  water  channel,  it  was  held  that  it  was  not 
binding  in  law  {d).  On  the  same  principle,  under  former 
Acts  requiring  ships  to  navigate  on  the  starboard  side  of  a 
river,  it  was  held  that  it  was  no  excuse  for  a  vessel  on  her 
wrong  side  that  she  was  keeping  out  of  the  strength  of  the 
tide  {e).  So  a  custom  to  treat  sailing  ships  in  the  trades 
as  close-hauled,  when  in  fact  they  are  a  point  or  two  free, 


Ship  to  be 
provided  with 
required 
appliances. 


Practice  or 
custom  incon- 
sistent  with 
the  Regxda- 
tions  caonot 
be  good. 


(a)  Th€  Arratoon  Apear^  15  App. 
Caa.  37. 

(h)  The  Love  Bird,  6  P.  D.  80. 

(e)  The  Sylph,  2  Sp.  £.  k  A.  75 ; 
The  VniUj,  Swab.  Ad.  101;  The 
Hand  of  Providence,  ibid.  107  ;  The 


Araxea  and  The  Black  Prince f  15 
Moo.  P.  C.  C.  122 ;  The  Velocity, 
L.  R.  3  P.  C.  44,  50. 

(d)  TheProinise&iidH.M.S.  To- 
paZf  2  Mar.  Law  Gas.  O.  S.  38. 

{c)  Below,  p.  468. 
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was  disregarded  by  the  Courts  in   applying  Arts.   14 
and  22  (/). 

The  penalties  attached  to  non-observance  of  the  Regu- 
lations have  been  considered  in  former  chapters  {g). 


THE  REGULATIONS. 

The  following  are  the  Regulations  which  came  into  force 
on  the  1st  of  September,  1884.  At  the  present  date  (1890) 
they  apply  exclusively  to  British,  French,  Italian,  Greek, 
Portuguese,  Norwegian,  Swedish,  Brazilian,  Turkish,  Chi- 
lian, and  Danish  ships  and  boats  (A).  The  Regulations  of 
1880,  which  apply  to  the  vessels  of  other  countries,  are 
identical  with  those  of  1884,  except  as  regards  fishing- 
boats'  lights  and  some  matters  of  minor  importance,  which 
are  noted  in  the  text  below.  The  existing  Regulations  are 
substantially  the  same  as  those  of  1863.  Many  of  the  cases 
cited  below  arose  imder  the  earlier  Regulations,  but  are,  it 
is  submitted,  binding  authorities  upon  the  points  for  which 
they  are  cited  as  to  the  construction  and  effect  of  the 
existing  Regulations  (»').  The  Regulations  are  set  out  in 
the  Appendix  below  (A).  Those  of  1880  will  be  found 
L.  R.  4  P.  D.  p.  241  ;  and  those  of  1884,  L.  R.  9  P.  D. 
p.  247. 


(f)  The  Earl  Wemyas^  6  Asp. 
M.  C.  364  ;  on  App.  61  L.  T.  N.  S. 
289. 

(g)  See  pp.  38,  298,  300,  above. 
(A)  See  above,  p.  344. 

(t)  Cf.  per  James,  L.  J.,  L.  B.  5 
Ch.  706: — "Where  once  certain 
words  in  an  Act  of  Parliament 
have  received  a  judicial  construc- 
tion in  one  of  the  superior  Courts, 
and  the  Legislature  has  repeated 
them,  without  any  alteration,  in  a 
subsequent  statute,  I  oonoeive  that 
the  Leg^islature  must  be  taken  to 
have  used  them  according  to  the 


meaning  which  a  court  of  compe* 
tent  jurisdiction  has  given  them." 
(k)  Infra^  p.  637.  In  the  same 
Appendix  lynfra^  p.  548)  will  be 
found  the  text  of  the  R^;ulatioiis 
approved  by  representatives  from 
the  Gk)vemments  of  the  principal 
maritime  nations  at  the  Inter- 
national Marine  Ck)nference  held 
at  Washington  in  1890.  It  is 
probable  that  these  (Washington) 
Begulations  will,  before  long,  be 
enacted  in  the  place  of  the  existing 
Regulations. 
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Eegulations  for  preventing  Collisions  at  Sea. 

Prelimtnar!/. 
Article  1  (/). 
.  In  the  following  rules,  every  steamship  which  is  under  sail       ^rt.  1. 


and  not  under  steam  is  to  be  cmmdered  a  sailing  ship ;  and  Definitions: 
every  steamship  which  is  under  steam,  tcliether  under  sail  or  *'?«^fif 

Buip  * 

ffo/,  is  to  be  considered  a  ship  under  steam.  "flteamaldp." 

This  Article  is  identical  with  Art.  1  of  the  Begulations 
of  1863,  and  with  Art.  1  of  those  of  1880. 

A  steam-tug  lying-to  under  sail,  with  her  engines  idle  "tJnder 
and  her  fires  banked  up,  is  '^  under  steam  "  within  the  meaning  of 
meaning  of  Art.  1,  and  must  keep  out  of  the  way  of  a  *^®*«"^- 
sailing  ship  (w). 

In  The  American  and  The  Syria  (n),  a  disabled  steam- 
ship not  under  steam  or  sail,  and  being  towed,  was  carry- 
ing her  side  lights  and  no  mast-head  light.  It  does  not 
appear  that  she  was  considered  to  be  wrong  in  so  doing. 

Special  lights  are  provided  for  British  steam  trawlers; 
see  p.  382,  below. 

It  appears  that,  by  virtue  of  52  &  53  Vict.  c.  46,  s.  5, 
ships  propelled  by  electricity  or  other  mechanical  power 
are  steaoiships  within  the  meaning  of  the  Eegulations,  so 
far  as  a  British  statute  can  make  them  so. 


Buks  concerning  Lights. 
Article  2  {o). 
The  lights  mentioned  in  the  following  Articles  numbered  3, 
4,  5,  6,  7,  8,  9,  10,  and  11,  and  no  otIiers{p)y  shall  be  carried 
in  all  weathers  from  sunset  to  sunrise  {q). 


(/)  Corresponding  to  the  pre- 
liminary paragraph  of  the  Wash- 
ington Begnlations. 

(m)  The  Jennie  S.  Barker  and  The 
Spindrifty  3  Asp.  Mar.  Law  Cas. 
42.  The  Sunnyside,  1  Otto.  208,  is 
a  similar  decision  by  the  Supreme 
Court  of  the  U.  S.  See  The  Byron^ 
infra^  p.  415. 


(m)  L.  R.  6  P.  C.  127. 

(o)  Corresponding  to  part  of 
Art.  1  of  the  Washington  Begu- 
lations. 

(p)  **  No  other  lights  which  may 
be  mistaken  for  the  prescribed 
lights"  (Washin^nBegnUtions]. 

(q)  By  a  curious  mistake  the 
lights  mentioned  in  the  schedule  to 


Art.  2. 


860  THE  BEGULATIONS. 

Art.  2.  This  Article  corresponds  with  Ait.  2  of  the  Eegulations 

of  1863,  and  with  Art.  2  of  those  of  1880. 

It  appears  that  by  the  maritime  law  there  was  no  obli- 
gation upon  a  ship  to  cany  a  light  at  night.     It  depended 
upon  the  darkness  of  the  night,  and  other  dbrcumstances, 
whether  a  light  was  necessary  or  not  (r).    Even  so  late  as 
1852,  sailing  ships  did  no  more  than  exhibit  a  light  as 
occasion  required,  though  steamships  were  at  that  date  by 
law  required  to  carry  lights  as  at  present. 
Neglect  of  the      There  is  reason  to  think  that  the  law  as  to  ships'  lights 
as  to  lights  in  is  frequently  broken,  especially  by  sailing  ships  in  unfre- 
^^ters!'^''*^  quented  waters.     TJie  Kapundu  disaster  (1887),  in  which 
299  lives  were  lost,  was  caused  by  a  sailing  ship  in  the 
South  Atlantic  carrying  no  lights.     At  the  inquiry  held 
in  that  case,  it  was  stated  by  reliable  witnesses  that  it  is  a 
common  practice  for  cargo  ships  out  of  the  track  of  ships 
to  cany  no  Kghts. 
A  tug  is  a  The  efPeot  of  this  Article,  when  read  together  with 

within  the  Article  4  and  the  following  Articles,  is  to  place  a  steam- 
SiTRe^ila-  ^^P  ^'^^K  another  vessel  in  the  same  category,  generally 
tioDB.  speaking,  with  other  steamships ;  that  is  to  say,  the  fact 

that  she  is  engaged  in  towing  does  not  exempt  her  from 
the  obligations  otherwise  imposed  on  her  by  the  Begula- 
tions(«). 
Ciroum-  Notwithstanding  the  express  prohibition  contained  in 

which  a  ship  this  Article  {t)  against  carrying  lights  other  than  the 
n  ^hts^^er  Regulation  lights,  a  ship  may,  and  it  is  her  duty  to,  exhibit 
than  the  such  a  light  Under  exceptional  circumstances,  when  it  \& 
lights.  ^^^  necessary  to  warn  an  approaching  ship  that  does  not  see 
her  danger.  Thus,  in  one  case,  a  vessel  beating  down 
Channel  saw,  on  her  bow,  and  not  altering  its  bearing,  the 

25  &  26  Vict.  c.  63,  were  required  yessel  at  anchor, 

to  be  carried  from  sunrise  to  sunset,  U)  The  Amenean  and  Hu  SffrU^ 

This  law  was  in  force  in  the  Mersey  L.  K.  4  A.  &  £.  226 ;  S.  G.  on  app., 

for  some  years.  ibid.   6  P.   C.    127;  The  Warrior^ 

(r)  The  Vietoriay  3  W.  Bob.  49 ;  L.  B.  3  A.  &  E.  6o3. 

I7ie  It-oil  Duke,  4  Not.  of  Gas.  94 ;  (0  And  in  25  &  26  Vict.  c.  63, 

The  Londonderry  f  ibid,,  Soppl.  xzxi.  b.  27,  where  the  words  are  **c8ny 

Bat  see  contra,  per  Dr.  Liishington  and  exhibit." 
in  Tfie  Saxonia,  Lush.  410,  as  to  a 
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light  of  another  running  up  Channel.  She  burnt  a  blue 
light  over  her  quarter  in  order  to  attract  attention.  It 
yrss  held  that  she  was  not  in  fault  for  so  doing  (u).  This 
18  an  important  decision ;  for  preyiouslj  it  had  been  argued 
that  the  wording  of  the  Begulations  threw  doubt  upon  the 
legfthty  of  the  common  and  useful  practice  of  burning  a 
flare  or  a  blue  light  to  attract  attention  in  case  of  imminent 
danger.  It  would  appear,  however,  that  under  these  cir- 
cumstances the  exhibition  of  a  flare  is  authorized  by  Art. 
5W(*). 

So  a  ship  ashore  (^),  or  sunk  (s),  in  a  navigable  channel, 
or  casting- off  from  her  moorings  (a),  or  being  overtaken 
at  night  by  a  ship  that  appears  not  to  see  her,  so  that 
there  is  risk  of  collision,  must  keep  a  good  look-out  and 
warn  the  approaching  ship  of  the  danger.  By  Art.  11 
{in/ray  p.  391),  provision  is  expressly  made  for  showing  a 
light  astern  to  an  overtaking  ship.  Before  that  Article 
was  promulgated  it  was  held  that  a  ship  was  not  in  fault 
for  showing  over  her  stem  to  an  approaching  vessel  one  of 
her  side  lights  (b) ;  also,  that  there  was  no  duty  cast  upon 
a  vessel  being  overtaken  to  show  any  light  astern,  until 
it  became  dear  that  the  overtaking  ship  was  not  keeping 
out  of  the  way  (c). 

The  duty  of  lighting  sunken  ships  and  wrecks  is,  under 
certain  circumstances,  east  upon  the  harbour  or  lighthouse 
authority  of  the  district  {d).     Care  should  be  taken  that 


Art.  2. 


(u)  The  Simla  and  The  City  of 
Lueknowj  Ad.  Div.  March,  1884; 
Ship,  and  Merc.  Gazette,  8th  March, 
1884  ;  foUofwed  in  The  Merchant 
Printe,  10 P.  D.  139  (a  flare);  cf. 
The  Narragantett,  20  Blatchf .  87  ; 
The  Eleonoray  17  BUtchf .  88. 

(x)  See  The  John  Fenwiek,  L.  R. 
3A.&£.d00,602.  TheWafihinff- 
ton  Begulations  (Art.  12)  ezpreflsly 
anthoiize  the  use  of  the  flare,  and 
cf  detonating  signals  under  the 
cinmmstances  supposed. 

(y)  The  Industrie,  L.  R.  3  A.  & 
£.  303;  The  Thomas  Lea,  3  Asp. 


Mar.  Law  Gas.  260. 

(«)  The  Douglas,  7  P.  D.  151. 

(a)  The  John  Fetiwick,  L.  R.  3 
A.  &  E.  500. 

{h)  The  Anglo-Indian,  3  Asp. 
Mar.  Law  Gas.  1. 

(e)  The  Jane  Bacon,  27  W.  R.  36. 

(d)  See  40  &  41  Viot.  c.  16,  and 
the  various  local  Acts.  Dormant  v. 
Fumess  Railway  Co.,  11  Q.  B.  D. 
496,  was  a  case  where  the  duty 
was  held  to  he  cast  upon  the  local 
authority.  See  also  cases  cited 
supra,  p.  98. 
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THE  REGULATIOKS. 


Arts. 


li^tsmuKt 
be  carried  in 
the  positions 
required  by 
the  law. 


If  lost  must 
be  replaced. 


No  excuse  for 
absence  of 
lights  that 
theywere 
being 
trimmed. 

Misleading 
lights. 

Spare  lights. 


the  lights  used  for  this  purpose  are  not  such  as  may  mis- 
lead  other  vessels.  In  an  unreported  case  {e)y  a  ooUiaiQn 
with  a  wreck  was  caused  by  the  wreck  being  lit  with  two 
vertical  white  lights,  which  were  mistaken  for  those  of  a 
tug. 

The  Eegulation  lights  should  be  exhibited  in  the  posi- 
tions required  by  the  law  (/),  although  there  are  oirenm- 
stances  which  would  make  it  appear  desirable  to  exhibit 
them  elsewhere.  When  there  is  a  haze  on  the  water  which 
obscures  the  riding  light  at  the  elevation  required  by  the 
Begulations,  it  seems  that  a  ship  would  not  be  held  in 
fault  for  exhibiting  the  riding  light  elsewhere  {g). 

It  is  the  duty  of  a  ship  that  has  lost  her  lights  by  bad 
weather  or  other  accident  to  replace  them  as  soon  as 
possible  (h). 

It  is  no  excuse  for  not  carrying  the  Begulation  lights 
that  they  were  being  trimmed,  or  that  they  went  out  by 
accident  {%), 

A  wrong  and  misleading  light  will  ahnost  certainly 
cause  the  ship  cajnying  it  to  be  held  in  fault  if  a  eolliaion 
occurs  (k). 

Notwithstanding  the  express  terms  of  the  Regulations, 
that  the  lights  shall  be  carried,  it  seems  that  a  ship  will 
not  necessarily  be  held  in  fault  for  a  collision  caused  by 
the  absence  of  lights,  or  by  improper  lights,  if  the  Begu-» 


{e)  Ad.  Div.  1886. 

(/)  As  to  the  height  of  the 
second  riding  light  required  in  the 
Himiber,  see  The  Magneta^  16  P.  D. 
101,  infra,  p.  667. 

(g)  The  Miehelimo  and  The  Dacca, 
Mitch.  Mar.  Beg.,  May  25,  1877. 
In  this  case  it  was  alleged  that 
there  existed  at  Rangoon  a  local 
rule  as  to  riding  lights  inoonsifitent 
with  the  genersd  Regulations. 

(A)  The  Saxonia  and  The  Eclipse, 
Lush.  410, 422 ;  The  Aurora  and  The 
Robert  Ingram,  ibid.  327 ;  The  Grey 
Eagky  1  Bissel,  476 ;  2  Bissel,  26. 


(0  The  C,  M.  FaUner  and  The 
LarnaXy  2  ABp.  Mar.  Law  Gas.  94 ; 
The  Flora  Maedonald  and  The  PaUt- 
tine.  Holt,  62 ;  The  Eclipse  and  The 
Saxonia,  tupra;  The  Victoria,  3  W. 
Bob.  49 ;  The  Sylph,  2  Sp.  E.  k  A. 
76,  85. 

\k)  The  Scotia  and  The  Eerkehire, 
7  Blatohf .  308 ;  14  WaU.  170 ;  The 
Eob£oy,ZVr.'Roh.l90;  The  Mary 
Hounaell,  40  L.  T.  N.  S.  368 ;  The 
Lome,  2  Stuart's  Y.  Ad.  Bep. 
(Canada)  177  (ship  at  anchor  with  a 
green  light  showing). 
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lation  lights  have  been  destroyed,  and  there  are  no  spare  Art  2. 
ones  on  board.  The  point,  however,  has  not  been  expressly 
decided.  A  steamship  at  anchor,  with  her  mast-head  light 
ap  instead  of  her  proper  riding  light,  was  held  free  from 
blame.  Her  riding  light  had  been  broken  shortly  before 
the  collision  in  a  previous  collision  for  which  she  was  not 
in  fault  (/). 

The  duty  to  equip  a  ship  with  fog-signals  befoi'e  sailing 
upon  a  voyage,  so  that  she  may  be  able  to  comply  with  a 
Regulation  that  is  enacted,  but  not  in  force,  when  she 
sails,  was  insisted  upon  in  The  Love  Bird  (m).  The  same 
role  would  apply  to  ships'  lights. 

The  Regulation  lights  must  not  be  obscured  in  any  way.  ObscarstioD 
A  flare  must  not  be  burnt  so  as  to  make  them  indis-  ^  ' 
tinct  (n).  If  a  steamship  has  the  wind  aft,  so  as  to  blow 
her  smoke  ahead  and  thereby  obscure  her  lights,  it  is  her 
duty  to  slacken  and  not  go  at  full  speed  (o).  Where  a 
Bhip  carried  a  bright  light  in  her  cabin,  which  showed  on 
deck  and  obscured  her  side  lights,  and  the  other  ship 
alleged  that  she  mistook  it  for  a  riding  light,  the  former 
was  held  in  fault  for  the  collision  {p). 

The  fact  that  it  is  only  a  short  time  after  sunset,  and  Lights  to  be 
fine  and  clear  weather,  does  not  relieve  a  ship  from  the  J^Sed. 
obligation  to  carry  lights  {q).  Under  the  Admiralty 
Regulations  as  to  lights  it  was  held  that  ^*  it  is  not  to  be 
said  that  because  it  was  a  bright  night  it  was  not  necessary 
to  obey  the  Act  of  Parliament"  (r).  By  the  existing 
Regulations  (Art.  2)  vessels  are  expressly  required  to  carry 
them  in  all  weathers.    When,  on  account  of  bad  weather, 

[I)  The  ^jobmhavn,  2  Asp.  Mar.  (n)  Th$  Sea  Nymph  of  Cheeter, 

law  Ou.  213  ;  hat  Bee  The  Sylph,  Holt,  34. 

28p.£.  &  A.  75;  The  JUfb  £oy,  3  (o)  The  Sana  and  The  Ava,  2  Asp. 

W.  Bob.  190 ;  The  (7.  M.  Falmer,  Mar.  Law  Gas.  182. 

2  Asp.  Mar.   Law  Gaa.  94 ;   The  (p)  The  Ida  and  The  Mary  Ida, 

Bemm,  9  P.  D.  16;  for  cases  of  Ad.  Biv.,  Feb.  6th,  1878. 

Bbb^B  tights  going  out  and  mis-  {q)  The  Emperor  and  The  Zephyr, 


wing  the  other  ahip.  Holt,  24. 

ir)  The 

Ad.  245,  249. 


(w)  6  P.  D.  SO.     .  (r)  The  City  of  London,   Swab. 

d. 
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Special  lights 
required  by 
local  rules. 


Art  2.       it  is  not  possible  to  carry  them  fixed,  Art.  7  may  apply, 
and  proper  lights  must  be  exhibited  from  the  deck  (s). 

Special  lights  are  required  to  be  exhibited  by  dumb 
barges  and  dredgers  and  other  craft  in  the  river  Thames, 
by  ships  at  anchor  in  the  Mersey  and  its  approaches,  by 
flats  and  yessels  without  masts  in  the  Mersey  (Of  by 
magazines  for  explosives  moored  in  the  Mersey  (i«),  and 
by  vessels  at  anchor  and  dumb  craft  in  the  Humber,  Ouse, 
and  Trent  rivers.    At  Penarth,  two  bright  lights  are  worn 
by  ships  ready  to  dock.    Private  signal  lights  for  vessels 
belonging  to  the  same  owner,  and  flash  lights  {x)  for  drift* 
net  fishing-boats  (t/),  and  quarantine  {z)  lights  (a  lantern  at 
the  masthead,  or  in  case  of  plague  two  lanterns),  are  also 
enjoined  by  statute  when  in  sight  of  other  ships  or  within 
two  leagues  of  the  United  Kingdom  (s).    Day  and  night 
signals  for  pilots,  and  for  vessels  in  distress,  are  provided 
by  36  &  87  Vict.  c.  88 ;  the  provisions  as  to  distress  signak 
are  also  embodied  in  the  Begulations  of  1884  (Art.  27). 

In  America,  coasting  and  inland  steamships  are  required 
to  carry  lights  other  than  those  described  in  Art.  2(a), 
In  the  Suez  Canal,  ships  not  imder  way  exhibit  two 
lights  (b).  There  are  special  rules  as  to  lights  for  ships  in 
Swedish  waters  (<?). 

In  some  British  colonies  the  local  legislatures  have 
enacted  laws  as  to  ships'  lights  that  are  not  in  all  oases 
consistent  with  the  Begulations  (d). 
GoDBeqtienceB      A  master  or  owner  wilfully  neglecting  to  cany  lights  in 


(«)  See  mfra,  p.  376. 

(t)  For  the  Thames,  Mersey,  and 
other  local  RegulationB  as  to  lights, 
see  the  Appendix,  ir\fra, 

(tt)  Under  14  &  16  Vict.  c.  67, 
and  46  &  47  Vict.  o.  184  (Local) ; 
see  London  Gazette,  23rd  Dec. 
1883 

(;r)"  36  &  37  Vict.  o.  85,  ss.  18— 2L 

(y)  As  to  these,  see  Art.  10, 
infra. 

(z)  6  Geo.  rV.  c.  78,  ss.  8,  9. 
This  Act  appears   to  be  still  in 


force. 

(a)  Act  of  Congress  of  28th  FeV., 
1871,  o,  100;  The  ContinemUi,  H 
WaU.  346. 

(b)  See  App.,  p.  672,  infirm, 

(e)  See  Nautical  Magazine,  1880, 
p.  591. 

(^  As  to  New  South  Wales,  see 
86  Vict.  No.  7, 8. 94 ;  New  Zealand, 
41  Vict.  No.  54,  8.  172.  Fat  other 
colonial  laws  on  the  subject,  mo 
aboTe,  p.  344. 
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flcoordanoe  with  the  Begnlations  is  guilty  of  a  misde-       Ait  2, 
meanonr,  and  punishable  with  a  fine  of  100/.  or  imprison-  of  not  oany- 
ment  for  six  months  (tf).    And  a  ship  proceeding  to  sea  i^iifirii^to 

\/  *    *      ,  ,o      ,  BDipowner 

may  be  stopped,  if  she  is  not  properly  supplied  with  lights  and  master. 
and  screens,  or  if  they  are  improperly  placed  (/).     It  has 
been  held  that,  as  regards  third  parties,  the  shipowner, 
and  not  the  pilot,  is  responsible  for  proper  lights  being 
earned  (^). 

Article  3{h), 
A  seagoing  steamship  (t)  ichen  under  way  shall  carry : —  Art.  S. 


(a)  On  or  in  front  of  the  fore-mast^  at  a  height  above  the  Lights  for 
hull  of  not  less  than  twenty  feet y  and  if  the  breadth  of  the  ship  steamships. 
exceeds  twenty  feet ^  then  at  a  height  above  the  hull  not  less 

than  such  breadth  (A*),  a  bright  white  light  so  constinicted  as 
to  show  an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  twenty  points  of  the  compass ;  so  fixed  (/)  as  to 
throw  the  light  ten  points  on  each  side  of  the  ship,  viz.  ^  from 
right  ahead  to  two  points  abaft  the  beam  mi  either  side;  and 
pfiuch  a  character  as  to  be  visible  on  a  dark  nighty  mth  a 
clear  atmosphere^  at  a  distance  of  at  least  five  miles, 

(b)  On  the  starboard  side  a  green  light  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass^  so  fixed  as  to  throio  the  light  from 
right  ahead  to  two  points  abaft  the  beam  on  the  starboard  side^ 
and  of  such  a  character  as  to  be  visible  on  a  dark  nighty  with 
a  clear  atmosphere^  at  a  distance  of  at  least  two  miles, 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show 


[e)  26  &  26  Vict.  c.  63,  s.  27.  It 
18  said  tiiat  lights  are  often  not 
•uzied  at  sea. 

{/)  25  &  26  Vict.  c.  63,  s.  30 ; 
a&d  see,  as  to  fishing  craft,  46  &  47 
Vict.  c.  92,  Bs.  6,  12. 

ig)  The  JRipon,  10  P.  D.  65. 

(A)  Corresponding  to  Articles  2 
•od  7  of  the  Washington  Kegula- 
tioofl.  As  to  steamships  nnder 
«il,  see  ib.,  art.  14. 

(i)  In  the  Begalations  of  1880 


this  article  began: — ^'Sea-going 
steamships,  when,"  &c. 

(k)  The  words  from  (a)  were  not 
in  Art.  3  of  the  Bules  of  1863,  which 
began  **&t  the  fore-mast  head"  ; 
see  The  Telegraph,  8  Moo.  P.  0.  C. 
167;  1  8p.  E.  &  A.  427,  432.  The 
alteration  removes  a  difficcdty  in 
the  case  of  vessels  having  no  dis- 
tinguishable masthead. 

(0  In  the  Bcdes  of  1863  these 
words  were  *•  so  constructed." 


9oa 


Art.  8. 


"Under 
wav/ ' 


THE  REGULATIONS. 

an  uniform  unbroken  light  over  an  arc  of  the  ho)*izon  of  feti 
points  of  the  compasSy  so  fixed  as  to  throw  the  light  from  right 
ahead  to  ttco  points  abaft  the  beam  on  the  port  side,  and  of 
such  a  character  as  to  be  visible  on  a  dark  nighty  with  a  clear 
atmosphere^  at  a  distance  of  at  least  ttco  miles. 

(d)  T/ie  said  green  and  red  side  lights  shall  be  fitted  urith 
inboard  screens  prqfecting  at  least  three  feet  foncard  from  the 
lights  so  as  to  prevent  these  lights  from  being  seen  across  the 
bote. 

Thifl  Article  corresponds  with  Art.  3  of  the  Regulations 
of  1863.  It  differs,  as  noted  above,  from  that  Article 
merely  verbally.  It  is  identical  va\h  Art.  3  of  the  Regu- 
lations of  1880.  Coloured  side  lights  were  first  required 
for  steamships  only  by  the  Admiralty  Rules  of  1st  May, 
1852,  made  under  the  powers  of  14  &  15  Vict.  c.  79.  In 
1858  they  were  first  required  to  be  carried  by  sailing 
ships. 

For  British  steam  trawlers  special  lights  are  provided 
by  Art.  10,  below,  as  modified  by  the  Oitier  in  Council  of 
Dec.  30,  1884. 

Every  ship  not  actually  brought  up  is  "  under  way" 
within  the  meaning  of  this  Article  (m).  She  is  under  way, 
though  not  making  any  way  through  the  water  (n),  if  her 
anchor  is  not  down.  A  ship  getting  her  anchor  is  "  under 
way"  so  soon  as  she  ceases  to  be  holden  by  and  under  the 
control  of  her  anchor  (o).  A  steam  tug  lying-to  under 
canvas  with  her  fires  banked  up  has  been  held  to  be  under 
way  [p) ;  and  a  sailing-ship  hove-to  {q). 


(m)  Notwithstanding  the  terms 
of  Art.  6,  which  suggest  that  a 
ship  in  tow  is  not  **  under  way." 
The  definition  of  under  way  in 
the  Washington  Regulations  is 
*'when  she  (the  yessel)  is  not  at 
anchor  or  made  fast  to  the  shore 
or  aground."  These  regulations 
authorize  vessels  to  carry  rang^ 
lights. 

(n)  Of.  paragraph  (o)  of  Art.  5. 

\p)  The  Etk  and  The  Gitana,  L.  R. 


2  A.  &  E.  350.  Ab  to  trawlers  at 
work,  and  ships  hoye-to,  see  Arts.  6 
and  10.  * 

(p)  The  Jennie  S,  Barker,  3  Asp. 
Mar.  Law  Gas.  42 ;  and  it  has  been 
so  held  in  America.  TheSunnytide, 

{q)  The Penneifhanioj S'Mar.lMW 
Gas.  977;  19  WaU.  125;  The  City 
of  London,  Swab.  248;  and  see  Th* 
James,  Swab.  55;  The  JSom/m,  5  F. 
D.  245;  tn/ra,  p.  415. 


LIGHTS  FOB  STBAMBHIPS  UlfDEB  WAY. 


867 


It  seems  to  have  been  held  by  Dr.  Lushington  that  a       ilrt.  t. 


ship  dropping  or  dredging  with  her  anchor  stem  foremost  sMd 
with  the  tide  was  not  required  to  cany  side-lights  (r).  dredging. 
But  such  a  vessel  would  seem  to  be  "  under  way"  within 
the  meaning  of  Art.  3,  and,  it  is  submitted,  that  Artide 
requires  her  to  carry  side  Ughts  («).  A  Thames  sailing 
barge  with  her  mast  lowered,  dropping  with  the  tide 
stem  foremost  through  the  bridges,  and  assisted  by  her 
anchor  ahead,  was  held  not  to  be  a  '^  sailing  vessel  imder 
way"  within  the  meaning  of  the  Thames  rules  {t).  Under 
a  former  Act  it  was  held  that  a  vessel  driving  about  the 
sea  in  an  unmanageable  state  was  ''under  way,"  and 
required  to  cany  her  side  lights  {u).  Such  a  case  is  now 
provided  for  by  Art.  5. 

The  Begnlations  contain  no  special  provision  as  to  the  Lights  of  a 
lights  to  be  carried  by  a  steamship  when  in  tow  of  another  tow.      ^  ^^ 
vessel  {v).    In  a  case  where  a  steamship,  with  her  engines 
broken  down,  while  in  tow  canied  her  usual  side  lights, 
and  no  mast-head  light,  it  does  not  appear  to  have  been 
suggested  that  she  was  carrying  improper  lights  {x). 

There  is  some  doubt  whether  a  bright  light  canied  else-  The  Begnla- 
where  than  in  the  position  descnoed  m  Art.  o  is  in  accord-  fitting  of 
ance  ^ith  the  law,  although  the  light  is  visible  in  the  *^^PJ  ^^^ 
required  directions,  and  is  in  other  respects  sufficient  (y).  exactly 
The  side  lights  must  be  so  fixed  that  their  range  is  such  o*>««^®^- 
as  is  described  in  the  Article.     If  they  are  liable  to  be 


1  Otto,  208.  See,  however,  The 
Hdv9t%ay  3  Asp.  Mar.  Law  Cas.  43 
(note),  -where  it  seems  to  have  been 
held  that  the  tag  was  not  under 
way;  but  the  facts  are  not  dear, 
and  the  case  was  not  foUowed  in 
The  Jennie  S,  Barkei\  See  The 
Byron,  infra,  p.  415.  By  the 
Washington  Beguhitions,  a  steam 
vessel  under  saU  is  to  carry  a  black 
shape.    (Art.  14.) 

(r)  See  The  Smyrna,  mentioned 
by  Dr.  Deane,  arguendo  in  The 
Qtwge  ArhU,  Lush.  382,  386,  as  to 
the  meaning  of  *'  imder  way"  ;  see 


also  Art.  6. 

(«)  It  was  so  held  by  the  Court 
of  Apx)eal  in  The  Hoilandia  and 
The  John  Ormston,  15  June,  1885. 

{t)  The  Indian  Chief,  14  P.  D.  24. 

{u)  The  George  Arkle,  ubi  eup'a, 
decided  under  17  &  18  Vict.  c.  104. 

(r)  But  see  Art.  5,  Wash.  Reg^. 

{x)  The  American  and  The  Syria, 
L.  B.  4  A.  &  E.  226;  on  app. 
L.  B.  6  P.  C.  127. 

(y)  Upon  the  Begnlations  of 
1863,  the  law  officers  of  the  Grown 
advised  that  it  was  not ;  see  Pari. 
Pap.  No.  63  of  1874. 
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Art.  8* 


Board  of 
Trade  in- 
fitmctioiiB  as 
to  ahipB' 
lights. 


SHght  in- 
fringement  of 
the  Aegiila- 
tioDS  may  be 
immaterial. 


uiineoesaarily  obsoured  by  the  saQs,  rigging,  or  oiher  part 
of  the  ship,  it  would  be  held  that  the  Begulations  are  not 
complied  with  (z). 

Minute  instructions  axe  issued  by  the  Board  of  Trade 
to  their  surveyors  with  regard  to  the  fixing  and  constmc* 
tion  of  ships'  lights.  These  instructions  have  not  the  force 
of  law,  so  that  a  ship  should  be  held  in  fault  for  a  collision 
merely  because  her  lights  are  not  fitted  in  accordance  with 
them  (a). 

A  ship  whose  side  lights  were  fixed  on  the  top  of  a 
galley,  or  deck  house,  seven  feet  high  and  six  feet  broad, 
so  that  each  light  was  seven  feet  inboard  from  the  ship's 
side,  was  held  not  to  be  in  fault,  the  lights  berng  properly 
screened  and  visible  in  the  required  directions  (i). 

Although  the  requirements  of  Art.  3  are  not  exactly 
complied  with,  the  ship  guilty  of  the  infringement  will  not 
be  held  to  be  in  fault  for  a  collision  that  could  not  possibly 
have  been  caused  by  the  infringement  of  the  law.  In  I7ie 
Fanny  M.  Carvill{c)  it  was  held  that  the  lights  of  the 
other  ship  not  having  in  fact  been  seen  across  her  bow,  she 
was  not  in  fault  for  the  collision.  And  in  The  Duke  of 
Sutherlnnd  (d)  one  of  two  ships  in  collision  was  held  not 
to  be  in  fault,  although  her  side  lights  were  partially 
obscured  by  the  cat-head,  the  obscuration  not  being  such 


{s)  The  Tirzah,  4  P.  D.  33  ;  The 
Magnet ;  The  Duke  of  Sutherland  ; 
The  Fanny  M.  Carvill,  L.  R.  4  A. 
&  E.  417 ;  The  Fanny  M,  Carvill 
(on  app.),  2  Asp.  Mar.  Law  Oas. 
665  ;  The  Duke  of  Buecleugh,  16 
P.  D.  86. 

(a)  The  Magnet;  The  Duke  of 
Sutherland ;  The  Fanny  M.  Carvill, 
uH  eupra.  See  also  observations  of 
Dr.  Lnshington  in  The  Samphire  v. 
The  Fanny  Beck,  Holt,  193,  as  to 
the  Y^ne  of  the  opinion  of  the 
Board  of  Trade  upon  ships*  lights. 

lb)  The  City  of  Carliale,  2  Mar. 
Law  Oas.  0.  S.  91. 


(e)  L.  R.  4  A.  &  E.  417;  on  a 
2  Asp.  Mar.  Law  Gas.  665. 
The  Emperor  and  The  Lady  of  the 
Lake,  Holt,  37,  Lord  Chelmsford 
said  that  the  B^mlations  are  satis- 
fied only  by  a  **close  and  litertl 
adherence  to  what  they  prescribe.*' 
But  see  The  Fire  Queen,  tupra, 
p.  64. 

(rf)  L.  R.  4  A.  &  E.  417.  The 
Duke  of  Bueeleugh,  16  P.  D.  86,  was 
a  similar  case,  the  obscoration  being 
by  the  foot  of  the  fore  sail,  but  the 
positions  of  the  ships  being  such 
that  it  could  not  have  affected  the 
collision.  Cp.  The  Hermod,  62  L.  T. 
N.  8.  670. 
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as  would  have  prevented  the  other  from  seeing  the  former  Art.  3. 
in  time  to  avoid  her  if  she  had  exercised  proper  skill. 
Again,  in  The  Chu8an{e)^  a  trawler  carrying  a  bright 
mast-head  l^light  in  addition  to  side  lights  was  held  free 
from  blame  for  collision  with  a  steamer,  on  the  groimd 
that  those  on  board  the  steamer  not  having  seen  the  bright 
light,  it  could  not  possibly  have  contributed  to  the  colli- 
sion. 

Previous  to  the  enactment  of  36  &  37  Vict.  c.  85,  s.  17, 
a  sailing  ship  was  held  not  to  be  in  fault,  even  upon  the 
assumption  that  her  side  lights  were  so  fixed  in  the  mizen 
rigging  that  they  were  not  visible  in  the  directions  required 
by  the  Begulations,  it  being  proved  that  the  other  vessel, 
a  steamship,  might,  by  slackening  her  speed  and  using 
proper  care,  have  avoided  her,  notwithstanding  the  sug- 
gested insufficiency  of  her  side  lights  (/).  And  in  another 
case  {g)y  where  the  screens  of  one  ship  were  only  a  foot  in 
length,  and  the  side  lights  could  be  seen  across  the  bow,  it 
was  held  that  she  could  recover  against  the  other  ship  for 
a  collision,  it  being  proved  that  the  lights  were  not  in  fact 
seen  across  the  bow.  Under  the  existing  law,  however, 
any  infringement  of  the  Eegulations  as  to  lights  which 
might  by  possibility  have  contributed  to  the  collision, 
would  be  held  to  be  negligence  contributing  to  the 
collision  (A). 

Where  the  side  lights  were  fixed  to  the  pawl  bitts,  and 
the  other  ship  alleged  that  she  could  not  see  them,  it  was 
held  that  the  ship  so  carrying  them  was  in  fault  for  the 
collision  (i).  A  ship  having  in  tow  a  pilot  boat,  which 
carried  a  mast-head  light  and  no  side  lights,  was  held  in 
fault  (A*).     So  where  a  steam  tug  carried  her  mast-head 

(i)  5  Asp.  M.  G.  476.  JDunehtty  9  P.  D.  164  ;   see  supra, 

if)  The  Bougainville  v.  7%e  Jos,  pp.  38,  seq. 
C.  Stevenson,  L.  R.  6  P.  0.  316.  (i)  The  New  Ed  v.  The  Guttav,  1 

(y)  The  Emperor  v.  The  Lady  of  Mar.  Law  Gas.  O.  S.  407. 
iU  Lake,  Holt,  37,  202.  (k)  The  Mary  Eounsell,  40  L.  T. 

(A)  The  Tirzfih,  4  P.  D.  33  ;   The  N.  S.  368. 
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Art.  8. 


"Sea-going 
steamships. 


»> 


and  side  lights  in  a  line,  lashed  to  a  bar  placed  on  the  top 
of  a  cook  house  on  deck,  four  feet  high  and  five  "wide,  it 
was  held  (in  Ireland)  that  they  were  improperly  placed, 
and  that  the  tug  was  in  fault  for  a  collision  which  ooourred 
in  consequence  (/). 

It  is  not  clear  why  Art.  3  applies,  in  terms,  to  sea-going 
ships  only(w).  The  following  Articles  as  to  tugs  and 
sailing  ships  appear  to  be  applicable  to  all  ships,  whether 
sea-going  or  not.  It  would  probably  be  held  that  it  is  the 
duty  of  every  vessel  propelled  by  steam,  whether  sea^going 
or  not,  to  carry  lights  in  accordance  with  the  Begulations. 
In  an  Irish  case  it  was  said  by  the  Court  that,  the  collision 
having  occurred  at  sea,  there  could  be  no  question  as  to 
the  duty  of  one  of  the  vessels  (a  tug)  to  cany  the  Regula- 
tion lights  of  1863  (n). 

It  is  not  clear  whether  the  distaj^ee  at  which  the  lights 
are  to  be  visible  is  stated  in  statute  or  nautical  miles.  In 
the  French  Regulations  the  distance  is  given  as  deux 
milles. 

The  power  of  ordering  inspection  of  a  ship's  lights, 
alleged  to  be  deficient,  given  to  the  judge  of  the  Admi- 
ralty Court  by  statute  (o),  was  exercised  by  Sir  R.  PhiUi- 
more  in  The  Magnet  {p).  The  Trinity  Masters  having 
inspected  them  and  found  them  visible  for  less  than  two 
miles,  the  ship  was  held  in  fault  imder  the  statute  (q). 


{[)  The  Louisa  and  The  City  of 
Paris,  Holt,  16. 

(m\  The  corresponding  Beg^nla- 
tion  in  the  American  Act  of  Gon« 
gress  applies  to  ^  *  all  steam  vessels ' ' ; 
see  The  U.  S.  Grant  and  The  Tally 
Jfo,  7  Bened.  196. 

(n)  The  Louisa  and  The  City  of 
Paris,  uH  supra. 


(o)  24  Vict.  c.  10,  s.  18. 

(p)  L.  R.  4A.  &E.  417. 

(?)  36  &  37  Vict.  c.  86,  s.  17. 
In  The  Luke  of  Buecleughy  ubi  supra, 
the  Trinity-  Brethren  inspected  The 
Vandalia,  with  her  sails  set  and  her 
lights  in  position,  for  the  purpose 
of  seeing  the  effect  of  the  former  in 
obscuring  the  latter. 
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Article  4  (r). 
A  steamship  when  towing  another  ship  shallj  in  addition  to       ^^'  ^ 


her  side  lightSy  carry  two  bright  white  lights  in  a  vertical  line^  Lights  for 
one  over  the  other ^  not  less  than  three  feet  apart,  so  as  to  dis-  towing  other 
tingimh  her  from  other  steamships.     Each  of  these  lights  ^V^ 
ihall  he  of  the  same  constrmtion  and  character,  and  shall  be 
carried  in  the  same  position  as  the  white  light  which  other 
steamships  are  required  to  carry. 

This  Article  differs  verbally  only  from  Art.  4  of  the 
Regulations  of  1863,  except  in  the  provision  as  to  the 
distance  between  the  lights,  which  is  new.  It  is  identical 
with  Art.  4  of  the  Eegulations  of  1880. 

The  distinguishing  lights  required  to  be  carried  by  a  Object  of 
tug  are  "for  the  purpose  of  warning  all  approaching  ^^ghing 
Tessels  that  she  is  not  in  all  respects  mistress  of  her  move-  lights, 
ments"  («),  and  to  show  that  she  is  encumbered.     There 
is  no  provision  in  the  Eegulations  as  to  distinguishing 
%ht8  for  a  sailing  ship  towing   another  ship,  or  for  a 
steamship  in  tow.     But  see  Washington  Eegs.,  Art.  5. 

Article  5  (^). 

(a)  A  ship,  whether  a  steam^ship  or  a  sailing-ship,  which       Art.  6. 
from  any  accident  is  not  under  command,  shall  at  night  carry,    tJ^^ 
in  the  same  position  as  the  white  light  which  steam-ships  are      of  18S4). 
required  to  carry,  and,  if  a  steamship,  in  place  of  that  light,  gj     ^^  ^^ 
three  red  lights  in  globular  lanterns,  each  not  less  than  ten  ships  not 
inches  in  diameter,  in  a  vertical  line,  one  over  the  other,  not  niand  and 
few  than  three  feet  apart,  and  of  such  a  character  as  to  be  ^ff^^V^ 
mible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles;  and  shall  by  day  carry  in  a  vertical  line, 

(r)  OorreBponding  to  Art.  3  of  carried ;  and  the  tog  may  carry  a 

the  Washington  Regulations.  This  stem  light  for  the  tow  to  steer  by. 
code  requires  the  towing- lights  to  («)  The  American  and  The  Syria, 

be  not  lees  than  six  feet  apart ;  L.  R.  6  P.  G.  127,  131. 
where  the  tow  is  more  than  600  feet  {t)  Corresponding  to  Art.  4  of 

i&  length,  a  third  light  is  to  he  the  Washington  Beg^ilations. 

B  b2 


372  THE  REGULATIONS. 

Art.  5.  one  over  the  other^  not  less  than  three  feet  apart^  in  front  of 
hut  not  lower  than  Iter  fore-mast  heady  three  black  balb  or 
shapes  J  each  two  feet  in  diameter. 

(b)  A  ship,  whether  a  steam-ship  or  a  saiUng-shipy  em- 
ployed  in  laying  or  in  picking-up  a  telegraph  cable,  sliall  at 
night  carry,  in  t/ie  same  position  as  the  white  light  which 
steam-ships  are  required  to  carry,  and,  if  a  steam-ship,  in  place 
of  that  light,  three  lights  in  globular  lantertis,  each  not  less 
than  ten  inches  in  diameter,  in  a  vertical  line  over  one  another, 
not  less  than  six  feet  apart ;  the  highest  and  lowest  of  these 
lights  shall  be  red,  and  the  middle  light  shall  be  white,  and 
they  shall  be  of  such  a  character  that  the  red  lights  shall  be 
visible  at  tlie  same  distance  as  the  white  light.  By  day  she 
shall  carry  in  a  vertical  line,  one  over  the  other,  not  less  than 
six  feet  apart,  in  front  of  but  not  lower  than  her  fore-mast 
head,  three  shapes  not  less  than  two  feet  in  diameter,  of  which 
the  top  and  bottom  shall  be  globular  in  shape  and  red  in  colour^ 
and  the  middle  one  diamond  in  shape  and  white. 

(c)  The  ships  referred  to  in  this  Article,  when  not  making 
any  way  through  the  water,  shall  not  carry  the  side-lights,  but 
when  making  way  shall  carry  them. 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  ships  as  signals  that  the  ship 
showing  them  is  not  under  command,  and  cannot  therefore  get 
out  of  the  way.  The  signals  to  be  made  by  ships  in  distress 
and  requiring  assistance  are  contained  in  Article  27. 

This  Article  has,  by  Orders  in  Council,  been  applied  to 
British  and  to  some  foreign  yessels  (see  above,  p.  340). 
Submarine  But  its  operation  is  complicated  by  the  Submarine  Tele- 
Act^^86.  graph  Act,  1885,  mentioned  above  (p.  341),  which  re- 
quires ships  laying  or  repairing  cables  to  conform  to  the 
Regulations  adopted  by  the  powers  signatory  to  the  Con- 
vention, which  is  contained  in  the  schedule  of  the  Act 
No  such  Begulations  have  at  the  present  date  (1890)  been 
agreed  to.    Probably  the  Article  will  not  come  into  effec- 
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tire  operation  until  the  Washington  Conference  Begula-       Art.  5. 
tions  have  become  law.     Foreign  Tessels  to  which  Art.  5 
has  not  been  applied,  appear  to  be  subject  to  the  corre- 
sponding Article  (Art.  5)  of  the  Begulations  of  1880  (u). 

By  Articles  6  and  6  of  the  Convention  above  referred 
io^  no  craft  are  to  approach  or  stay  within  one  nautical 
nule  of  a  telegraph  repairing  ship  exhibiting  the  required 
signals,  or  of  a  buoyed  cable. 

The  Begulations  of  1863  contained  no  Article  corre- 
sponding to  this  Article  (Art.  5)  of  the  Begulations  of 
1880  and  of  1884.  Under  the  existing  law  it  seems  that 
it  is  necessary  for  a  vessel  to  be  always  provided  with  these 
globular  red  lights  and  signal  balls.  If  she  fails  to 
exhibit  them  when  not  under  command  through  any  acci- 
dent, and  a  collision  occurs,  she  will  probably  be  held  to 
have  infringed  the  Begulations ;  and,  coming  within  the 
penalty  of  36  &  37  Vict.  c.  85,  s.  17,  she  will  probably  be 
held  in  fault  for  the  collision. 

It  is  not  clear  what  the  effect  of  the  words  "  through  Not  mider 
any  accident "  may  be.  A  ship  hove-to  through  stress  of 
weather,  or  for  any  other  reason  in  the  ordinary  course  of 
navigation,  though  she  cannot  be  said  to  be  under  com- 
mand, would  not,  it  is  submitted,  come  within  the  ope- 
ration of  Art.  5. 

So,  if  a  vessel  is  taken  aback,  or  gathers  stemway  when 
in  stays,  she  would  probably  be  held  not  to  be  "  not  imder 
command  "  within  the  meaning  of  Art.  5  (x). 

A  ship  which  from  any  accident  is  not  under  command 
is  required  to  exhibit  her  side  lights  as  well  as  the  red 
Kght  or  balls  when  "not  making  any  way  through  the 
water,"  and  not  otherwise.  "Making  way  through  the 
water"  is  here  clearly  distinguished  from  the  "imder 
way"  of  Art.  3  and  Art.  6,  which  expression  includes 

(n)  For   these   BegnlationB  see  {x)  See  Ths  Araby  Maid  (Wreck 

^ode   &    PoUook   on  Slipping*  Commissioner),     **  Times,"     16th 

2nded.  toI.  2,  pp.  176—178;  Oid.  December,  1880. 
mCoanoil  of  14th  Aug.  1879. 
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Art,  g.       a  sliip  not  making  way  through  the  water,  provided  her 

anchor  is  not  down,  and  holding  (y).     The  object  of  the 

direction  of  Art.  6,  that  a  ship  not  under  command  shall 

carry  side  lights  when  making  way  through  the  water, 

appears  to  be  to  indicate  to  other  ships  the  direction  of 

her  head,  and,  approximately,  her  course.    If  this  be  the 

intention  of  the  Article,  it  is  not  clear  whether  a  steamship 

with  her  engines  disabled,  driving  rapidly  to  leeward,  and 

»     ^   making  little  or  no  headway,  is  required  to  carry  her  side 

^0^    ol    lights.     It  seems  that  she  must  carry  them,  though  they 

I  \y^ ^  C  are  likely  to  mislead  other  ships. 

\^j  ^  It  will  be  observed  that  Art.  5  does  not  in  terms  exclude 

[  1m  the  operation  of  the  "  meeting  "  or  "  crossing  "  rules  in  the 

case  of  two  ships  approaching  each  other  with  risk  of  col- 
lision. It  is  not  clear  that  a  vessel  carrying  the  red  lights 
or  balls  is  free  from  all  obligation  to  comply  with  the 
steering  and  sailing  rules,  if  she  is  able  to  do  so.  The 
direction  to  carry  side  lights  when  she  has  way  through 
the  water,  appears  to  assume  that  a  ship  may  be  at  once 
"  not  under  conmiand,"  and  able,  at  least  to  some  extent, 
to  obey  her  helm. 

A  vessel  parted  from  her  anchors,  drove  over  Cardiff 
sands  in  a  gale  of  wind,  and  injured  her  rudder  so  as  to 
become  unmanageable.  Whilst  in  this  condition  she  came 
into  collision  with  a  vessel  to  leeward.  It  was  held  that 
there  was  no  statutory  presumption  of  fault  on  account  of 
her  not  carrying  the  red  lights.  The  importance  of  thia 
decision  is,  however,  lessened  by  the  findings  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  Begula- 
tions  necessary ;  that  the  collision  was  in  fact  inevitable ; 
and  further,  that  the  absence  of  the  red  lights  could  not, 
by  possibility,  have  contributed  to  it  (z). 

Art.  5  has  no  application  to  ships  at  anchor.    Perhapff 
it  would  apply  to  a  ship  ashore  in  a  fair- way  (a). 

(y)  See  infra,  p.  378.  (a)  Cf.    ne  Elizabeth    and   Tki 

(c)  The  Buckhurat,  6  P,  D.  152,         Adalia,  3  Mar.  Law  Cas.  O.  S.  345; 

The  Induttrie,  L.  R.  3  A.  &  £.  303. 
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Article  6  (6). 
A  sailing'SAip  under  way,  or  being  towed,  sJiall  carry  the       Art.  6. 


Maine  lights  as  are  provided  by  Articled  for  a  steam^ship  under  Lij^hts  for 
troy,  with  the  exception  of  the  white  light,  which  she  shall  never  "a^ing-shipe. 
carry. 

This  Article  is  identical  with  Article  5  of  the  Eegula- 
tions  of  1863,  and  Article  6  of  the  Eegulations  of  1880. 

There  seems  to  be  no  doubt  that  a  ship  hove-to  is  under  "Under 
vrdj  within  the  meaning  of  Article  6.    It  was  so  held  meaning  of 
under  the  Regulations  of  1863  {c) ;  and  a  ship  hove-to  *^®  *®"°' 
comes  under  the  steering  and  sailing  rules  {d) ;  under  a 
former  Act  there  were  decisions  to  the  same  effect  (e). 

There  was  doubt  whether  trawlers  at  work  were  under 
way  within  the  Regulations  of  1863  (/) ;  it  has  lately 
been  decided  that  they  were  {g).  This  decision  is  of  im- 
portance as  regards  trawlers  not  coming  under  Art.  10 
(see  infra,  p.  385).  It  is  believed  that  the  practice  is  for 
trawlers  at  work  to  cany  a  white  light  at  the  mast-head, 
and  no  side  lights.  Art.  10  of  the  Regulations  of  1880 
provided  that  trawlers  at  work  should  carry  their  side 
lights ;  but  the  (supposed)  alteration  in  the  law  met  with 
opposition  on  the  part  of  the  fishermen,  and  the  operation 
of  the  obnoxious  Article  was  for  some  time  suspended  by 
Orders  in  Coimcil  (see  infra,  p.  390). 

A  vessel  coming  to  an  anchor  while  hauling  down  her 
jibs,  and  having  little  or  no  way  on  her,  was  carrying  her 
side  lights ;  it  appears  that  she  was  right  in  doing  so  (A). 


(b)  Corresponding  to  Arts.  5  and 
7  of  the  Washington  HegolationB. 

[e)  The  Fennnjlvaniay  3  Mar.  Law 
Cas.  O.  S.  477  ;  and  the  Supreme 
CTonrt  of  the  17.  S.  came  to  the 
same  decision  upon  the  same  facts: 
The  Tennsylvania,  19  Wall.  126. 

(O)  The  Moealie,  6  P.  D.  246. 
Ab  to  "under  way,"  see  ahove, 
p.  366. 

(e)  The  City  of  London,  Swa.  246 ; 
The  James  J  ibid,  56.  The  words  of 
the  Begulation  under  which  these 


cases  were  decided  are  "  under 
sail. ' '  See  Swab.  App .  1 ,  f  or  these 
rules.  The  same  words,  *'  imder 
sail, ' '  occur  in  the  rules  made  under 
17  &  18  Vict.  c.  104,  8.  296. 

(/)  See  The  Robert  and  Ann  and 
The  Lloyds,  Holt,  66  ;  The  Edith, 
Ir.  Bep.  10  Eq.  346  ;  The  English- 
man, 3  P.  D.  18. 

ig)  The  Dunehn,  9  P.  D.  164; 
infra,  p.  387. 

(A)  The  Adriatic,  3  Asp.  Mar. 
Law  Cas.  16. 
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Art.  6.  It  has  been  said  that  where  a  vessel  parted  from  lier 

anchors  and  drove  over  a  sand  in  an  unmanageable  state, 
owing  to  her  rudder  being  disabled,  it  would  have  been 
wrong  for  her  to  have  exhibited  her  side  lights  (t). 


Art.  7 

Special  li^]^t8 
for  small 
vessels. 


What  vessels 
may  carry 
thpir  side 
lights  on 
deck. 


Article  7  {/). 

Whenever,  as  in  the  case  of  small  tessels  during  bad  weaihery 
the  green  and  red  side  lights  cannot  he  fixed,  these  ii/^hts  shall 
he  kept  on  deck  on  their  respective  sides  of  the  vessel,  ready  for 
use;  and  shall,  on  the  approach  of  or  to  other  vessels,  be 
exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most  visible,  and  so 
that  the  green  light  shall  not  he  seen  on  the  port  side,  nor  the 
red  light  on  the  starboard  side.  To  make  the  use  of  these 
portable  lights  more  certain  and  easy,  the  lanterns  containing 
them  shall  each  be  painted  outside  with  the  colour  of  the  light 
they  respectively  contain  0nd  shall  he  provided  tcith  proper 
screens. 

This  Article  is  almost  identical  with  Article  6  of  the 
Eegulations  of  1863,  and  is  the  same  as  Article  7  of  the 
Eegulations  of  1880. 

It  is  not  easy  to  see  to  what  vessels  the  Article  has  any 
application.  Art.  10  provides  for  boats,  and  there  are  few 
craft  other  than  boats  in  which  side  lights  "  cannot  be 
fixed  "  and  carried,  even  in  the  worst  weather,  if  properly 
fitted.  It  was  assumed  in  a  case  in  Ireland  that  a  full 
decked  trawler  of  41  tons  cannot  conveniently  work  her 
trawl  with  side  lights  fixed,  and  that  such  a  vessel  may 
cany  them  on  deck,  even  in  fine  weather  and  when  not  at 
work  {k).  This  can  scarcely  have  been  the  intention  of  the 
framers  of  Art.  7. 

If  a  vessel  seeks  to  excuse  herself  for  not  having  her 


(i)  The  Buekhurst,  6  P.  D.  162. 
(y)  Corresponding  to  Art. 
the  Washington  Regulations. 


(j)  Corresponding  to  Art.  6  of      Holt,  44. 
Wf 


(k)  TheMargarei  and  The  Tiuc^t 
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side  lights  fixed  in  their  proper  place,  and  to  bring  herself  Art.  7. 
within  Art.  7,  the  burden  is  on  her  to  prove  that  the  lights 
oonld  not  with  safety  be  carried  fixed.  In  the  case  of  a 
brig  of  255  tons  (/),  and  in  another  case  of  a  vessel  of  239 
tons  (m),  the  Court  appears  to  have  doubted  whether  it  was 
practicable  in  bad  weather  to  carry  them  fixed  in  the  usual 
places.  It  is  submitted  that  such  vessels  would  not  come 
within  the  operation  of  Art.  7. 


Article  8  (n). 

A  shipy  whether  a  steam-mip  or  a  sailing-ship^  when  at       Art.  8. 
anchor^  shall  carry ^  where  it  dan  best  be  seen^  but  at  a  height  Riding  lights. 
not  exceeding  twenty  feet  abote  the  hull,  a  white  light  in  a 
globular  (p)  lantern  of  not  ms  than  eight  inches  in  diameter , 
and  so  constructed  as  to  show  a  clear  uniform  and  unbroken  light 
visible  all  round  the  horizon,  lat  a  distafice  of  at  least  one  mile. 

This  Article  corresponds  with  Art.  7  of  the  Kegulations 
of  1863.  The  wording  is  slightly  different,  but  the  only 
alteration  of  consequence.is  that  the  present  Art.  8  applies 
to  ships  at  anchor  anywhere,  while  the  corresponding 
Article  of  the  former  rules  applied  only  to  ships  brought 
up  in  a  roadstead  or  fairway.  The  Article  is  identical 
with  Art.  8  of  the  Regulations  of  1880. 

In  The  Saxonia  (j>)  it  was  said  by  Dr.  Lushington  that, 
by  the  general  law  of  the  sea  a  vessel  at  anchor,  or  a  fish- 
ing boat  at  work,  is  bound  to  carry  a  Hght  so  as  to  enable 
other  vessels,  whose  duty  it  is  to  avoid  her,  to  have  the 
opportunity  of  doing  so.     But  there  were  decisions  that 

(/)  The  Livingstone,  Swab.  Adm.  aground  in  a  fairway  to  show  two 

619 ;  see  also  The  Calla,  ibid,  466.  red  lights  above  the  riding  light, 
(m)  The  Tirzah,  4  P.  D.  33.  (o)  In  Canada  it  has  been  held 

(fi)  Corresponding  to  Art.  11  of  that  ''globular"  is  not  essential: 

the  Washington  Regulations.   This  The  General  Birch^  6  Quebec  L.  B. 

code  requires  vessels  of  1 50  feet  and  300 . 

upwards  in  length  to  carry  a  second  (p)  Lush.  410. 

ndmg  light  astern  ;    and  vessels 
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Art.  8. 


"At  anchor": 
meaning  of 
the  phrase. 


Hiding  light 
must  not  be 
obscured. 


Sheering 
about. 


by  the  maritime  law  a  ship  under  way  is  not  always  bound 
to  carry  a  light  (t).  A  riding  light  was  first  required  by 
law  in  the  year  1852  (k). 

As  observed  elsewhere (/),  "at  anchor"  is  opposed  to 
"imder  way."  There  is  no  express  decision  upon  the 
point,  but  it  is  submitted  that  every  vessel  fast  to  an 
object  which  is  itself  fast  to  the  ground  is  "  at  anchor," 
and  is  required  to  exhibit  the  white  light.  Thus,  a  vessel 
riding  to  a  buoy,  or  alongside  another  vessel,  or  moored 
alongside  a  quay,  or  fast  to  a  dolphin,  or  any  other  object 
on  the  shore,  or  a  fishing  boat  with  her  killick  on  the 
ground,  would,  it  seems,  all  be  "  at  anchor  "  within  the 
meaning  of  Art.  8.  A  ship  dropping  or  dredging  stem 
foremost  with  her  anchor  atrip  is  not  at  anchor  within  the 
meaning  of  the  Article  (m). 

A  riding  light  should  not  be  placed  where  it  is  obscured 
in  any  direction  by  masts,  spars,  sails,  or  rigging.  The 
forestay  is  a  usual,  and  probably  the  best,  place  for  a 
riding  light  in  an  open  roadstead  or  river.  The  fore- 
shrouds  is  not  so  good  a  place  (n).  Care  must  be  taken 
that  sails  and  other  gear  likely  to  obscure  the  light  are 
stowed.  A  schooner  has  been  held  in  fault,  imder  36  & 
37  Yict.  c.  85,  s.  17,  because  her  main-sail  was  scandalised, 
instead  of  being  stowed,  and  would  obscure  her  riding  light 
to  a  vessel  astern  (o). 

It  is  assumed  that  vessels  at  anchor  are  stationary  {p)^ 
or  nearly  so ;  ships,  therefore,  when  at  anchor,  must  not 
be  allowed  to  sheer  about  unnecessarily.  A  vessel  ashore 
in  a  situation  where  other  ships  may  run  into  her,  although 
probably  she  does  not  come  within  the  terms  of  Art.  8, 


(i)  See  stipra,  p.   360,  note  (r). 

(k)  Under  the  Admiralty  Rules 
of  that  date,  made  under  17  &  18 
Vict.  c.  79. 

(I)  See  supraj  p.  366. 

(m)  See  The  Indian  Chief,  14  P.  B. 
24,  for  a  decision  to  i^is  effect 
imder  the  Thames  Bulee  {infra, 


p.  676.) 

(«)  The  Para,  Ad.  Dir.  4th 
March,  1886. 

(o)  The  Iblka,  Ad.  IMv.  14th 
Dec.  1886. 

{p)  The  Esk  and  The  Giitma, 
L.  B.  2  A.  &  E.  350. 
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is  required  to  exhibit  a  light  to  warn  other  ships  of  her       Art.  8. 
position  (q). 

In  America,  it  has  been  held  that  a  ship  moored  to  a  Ship  moored 
wharf  out  of  the  regular  track  of  ships  is  not  required  to 
exhibit  a  light  (r).     But  a  tug  moored  to  a  boom  anchored 
iQ  a  ftur-way  was  held  in  fault  for  having  no  riding  light 
up(«). 

As  to  special  riding  lights  for  ships  in  the  Mersey,  the  Special  riding 
Humber,  dredgers  in  the  Thames,  and  ships  moored  in  the    ^ 
Suez  Canal,  see  the  Appendix,  below. 

In  the  Elbe,  a  second  riding  light  is  often  carried  astern. 
In  several  of  the  rivers  and  harbours  of  Canada,  vessels  are 
required  to  show  riding  lights  at  a  specified  height;  e.g,y 
&t  John  Eiver,  Bridgwater,  Hillborough,  North  Sydney, 
Gasp^,  Nanaimo,  Arichat. 

Fishing  vessels  and  open  boats  when  at  anchor  are  re- 
quired by  Art.  10  {infra,  p.  380)  to  exhibit  a  white  light, 
visible  at  least  one  mile. 

Aeticlb  9  (^). 
A  pilot  vessel f  tchen  engaged  on  her  station  on  pilotage  duty.       Art.  9. 


shall  not  carry  the  lights  required  for  other  vessels,  but  shall  Lights  for 
carry  a  white  light  at  the  mast-head,  visible  all  round  the  P^°'  vessela. 
horizon,  and  shall  also  exhibit  a  flare-up  light,  or  flare-up 
lights,  at  short  intervals,  tdhich   shall  never   exceed  fifteen 
minutes,     A  pilot  vessel,  tchdn  not  engaged  on  her  station  on 
pilotage  duty,  shall  carry  lignts  similar  to  those  of  other  ships. 

This  Article  is  identical  with  Art.  9  of  the  Eegidations 
of  1880.  There  are  considerable  differences  between  it 
and  the  corresponding  Article  8  of  the  Begulations  of 
1863.      Under  these  Begulations,  questions  frequently 

iq)  TU  Indutirie,  L.  B.  3  A.  &  310. 

£.  303 ;    Xidwn  y.    MeArthur,   6  (s)  The  WiUard  SauUbury,  cited 

Seas.  Caa.  4th  series,  936.  1  Pars,  on  Ship.  ed.  1869,  664. 

(r)  Culbertwn  y.  Shaw,  18  How.  (t)  Washington  Begs.,  Art.  8. 
^84;   The  Granite  State,  3  Wall. 
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Art.  9.  arose  as  to  the  proper  lights  to  be  carried  by  pilot  boats, 
"when  not  serving  vessels  {t).  The  present  Eegulations 
will  applv  to  steam,  as  well  as  sailing,  pilot  boats,  should 
steam  pilot  boats  be  introduced.  It  has  been  held  that  a 
pilot  boat  in  tow  of  another  ship  must  not  carry  her  mast- 
head light  (u).  A  boat  with  pilots  on  board,  and  serving 
ships,  would  seem  to  be  a  pilot  vessel  within  the  scope  of 
Art.  9,  whether  the  pilots  were  licensed  pilots  or  not  (m). 

It  is  submitted  that  a  pilot  vessel  is  on  her  station  on 
pilotage  duty  within  the  meaning  of  this  Article,  and 
required  to  carry  the  white  mast-head  light  alone,  not  only 
whilst  actually  engaged  in  putting  a  pilot  on  board  a  ship, 
but  whilst  she  is  cruising  on  her  station  either  for  the  pur- 
pose of  supplying  pilots  or  taking  them  out  of  ships  (x). 

It  has  been  held  in  America  that  a  vessel  running  down 
a  pilot  boat  from  which  she  was  taking  a  pilot  was  in 
fault,  although  the  pilot  boat  was  not  carrying  her  proper 
light  (t/). 

f  c     .     (  Article  10(2). 

Art.  10.  *  Open  boats  midfiBhing  vessels  of  less  than  twenty  tons  net 
registered  tonnage,  when  under  way^  and  when  not  having  their 
netsy  trawls,  dredges,  or  lin^s  in  the- water,  shall  not  beabUs^ 
to  carry  the  coloured  side  lights ;  but  every  such  boat  and 
vessel  shall,  in  lieu  thereof,  have  ready  at  hand  a  lantern  with 
a  green  glass  on  the  one  side  and  a  red  glass  onjhe  other  sid£^ 
and  oil  approaching  to  or  being  approached  by  another  vessel, 
such  lantern  shall  be  exhibited  in  sufficient  time  to  prevent 
collision,  so  that  the  green  light  shall  not  be  seen  on  the  port 
side  nor  the  red  light  on  the  starboard  side. 


(0  The  Wanata,  4  Bened.  310; 
5  Otto,  600;  The  Edinburgh,  before 
the  Wreck  Commissioner,  March, 

1879. 

(u)  The  Mary  Eountell,  4  P.  D. 
204  ;  40  L.  T.  N.  S.  368. 

(x)  This,  however,  appears  not 
to  be  the  practice  in  the  Hooghly, 
where  the  pUot  brigs,  it  is  stated, 


always  carry  their  side  lights,  and 
obscure  them  only  whikt  hoTe-to 
for  the  purpose  of  putting  out  a 
pilot. 

(y)  The  City  of  WaehinyUm,  2 
Otto,  31. 

(z)  Corresponding  to  Art.  9  of  the 
Washington  Begmations,  which, 
however,  differs  from  it  materially. 


and  show  the 
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The  follomng  portion  of  this  Article  applies  only  to  fishing      Art.  10. 
ve9sek  and  boats  when  in  the  sea  off  the  coast  of  Europe  lying 
north  of  Cape  linisterre : —  /       • 

(a)  All  fishing  vessels  atid  fishing  boats  of  tcenty  tons  net    t^ 
registered  tonnage  or  upwards^  when  under  way  and  when  not 
required  by  the  following  Regulations  in  this  Ai  tide  to  carry 
and  show  the  lights  therein  named,  shall  carry^ 
same  lights  as  other  vessels  under  way, 

(b)  All  vessels  when  engaged^in  fishing  with  drift  nets  shall 
adhibit  two  white  lights  from  ariv  part  of  the  vessel  where_  they 
can  be  best  seen.  Such  lights  ^hall  be  placed  so  that  tlie  ver» 
tical  distance  between  them  shall  be  not  less  than  six  feet  and 
not  more  than  ten  feet;  and  sio  that  the  horizontal  distance 
between  them,  measured  in  a  liiie  with  the  keel  of  the  vessel, 
shall  be  not  less  than  five  feet  and  not  more  than  ten  feet. 
The  lower  of  these  two  lights  shall  be  the  more  forward,  and 
both  of  them  shall  be  of  such  a  character,  and  contained  in 
lanterns  of  such  construction,  as  to  shoic  all  round  the  horizon, 
on  a  dark  night  with  a  clear  atinosphere,  for  a  distance  of  not 
less  than  three  miles, 

(c)  A  vessel  employed  in  tine  fishing  tcifh  her  lines  out 
shall  carry  t/ie  same  lights  as  awessel  when  engaged  in  fishing 
with  drift  nets,  I 

(d)  J^  a  vessel  when  fishing  becomes  stationary  in  consc" 
quence  of  her  gear  getting  fast  to  a  rock  or  other  obstruction, 
she  shall  show  the  light  and  make  the  fog  signal  for  a  vessel  at 
anchor.  ^ 

(e)  lushing  vessels  and  open  boats  may  at  any  time  use  a 
flare-up  in  addition  to  the  lights  which  they  are  by  this  Article 
required  to  carry  and  shoic.  Allfiare-up  lights  exhibited  by 
a  vessel  when  trawling,  dredging,  or  fishing  with  any  kind  of 
drag  net,  shall  be  shoum  in  the  after  part  of  tlie  vessel,  excepting 
that,  if  the  vessel  is  hanging  by  the  steim  to  her  trawl,  dredge, 
or  drag  net,  they  shall  be  exhibited  from  the  bow. 

(f)  Every  fishing  vessel  and  er^y  open  boat  when  at  anchor 
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Art  10.      between  sunset  and  sunrise  smU  exhibit  a  white  light  visible  ail 
round  the  horizon  at  a  distame  of  at  least  one  mile. 

(g)  In  fog  y  misty  or  falling  snow,  a  drift  net  vessel  attached 
to  her  nets,  and  a  vessel  when  trawling j  dredging ^  or  fishing 
with  any  kind  of  drag  net^  ana  a  vessel  employed  in  line  fishing 
with  her  Unes  out,  shall  at  intervals  of  not  more  than  ttco 
minutes  make  a  blast  with  her  fog  hom^  and  ring  her  bell 
alternately.  , 

An  Order  in  Council  of  30th  December,  1884,  modifies 
and  adds  to  this  Article,  as  regards  British  fishing  craft  in 
the  seas  of  the  coasts  of  Europe  north  of  Cape  Fimsterre. 
After  reciting  the  powers  to  modify  the  Begulations  given 
by  25  &  26  Vict.  c.  63,  and  the  above  Articles  3,  6,  and 
10,  the  Order  proceeds  as  follows : — 

As  regards  steam  vessels  ei  gaged  in  trawling  when  under 
steamy  such  vessels,  if  of  twent  f  tons  gross  register  tonnage  or _ 
upwards,  and  having  their  trax  ilsin  the  water,  and  not  being 
stationary  in  consequence  of  t)eir  gear  getting  fast  to  a  rock 
or  other  obstimction,  shall  bet  ceen  sunset  and  sunrise  either 
carry  and  show  the  lights  requited  by  the  said  recited  Article  3 
of  the  Regulations  aforesaid,  i  r  shall  carry  and  show  in  lieu 
thereof  and  in  substitution  nierefor,  but  not  in  addition 
thereto,  other  lights  of  the  description  set  forth  in  Part  L  of 
the  Schedule  hereto. 

As  regards  sailing  vessels  engaged  in  trawling,  such  vessels, 
if  of  twenty  tons  net  register  tonnage  or  uvwards^^and  -having 
their  traicls  in  the  water,  and  not  being  stationary  in  conse- 
quence  of  their  gear  getting  fast  to  a  rock  or  other  obstruction, 
s/uill  between  sunset  and  sunrise  either  carry  and  show  the 
lights  required  by  the  said  recited  Article  6  of  the  Regula- 
tions aforesaid,  or  shall  carry  and  show  in  lieu  thereof,  and  in 
substitution  therefor,  but  not  in  addition  thereto,  other  lights 
of  the  description  set  forth  in  Part  II.  of  the  Schedule  hereto. 

The  red  and  green  lights,  which  are  by  this  Order  permitted 
as  aforesaid  to  be  carried  in  lieu  of  the  lights  required  hy 
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A^rtide  3  and  Article  &oft\e  said  recited  Regulatums  respec^      Art  10, 
fitely^  shall  be  of  such  a  character  as  to  be  tnsible  at  a 
distance  of  not  less  than  tipo  miles  on  a  dark  night  tcith  a 
clear  atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  orj^cards^  and 
sailing  vessels  of  twenty  ton^net  register  tonnage  or  upwards^ 
engaged  in  trawling^  when  ufider  way  between  sunset  and  sun^ 
riite,  but  not  havifig  their  trawls  in  the  watery  shally  if  steam- 
ships, carry  and  show  the  lights  required  by  Article  3  above 
reciiedy  andy  if  sailing-shipsk  shall  carry  and  show  the  lights 
required  by  Article  6  above '  recited.  Provided,  however,  that 
fJte  modifications  and  additions  set  forth  in  Parts  /.,  //.,  of 
the  Schedule  hereto  shall  not  be  applicable  to  the  fishing  vessels 
and  boats  of  any  foreign  couniryy  unless  atid  until  the 
same  shall  have  been  made ,  applicable  thereto  by  Order  in 
Council, 


Schedule. 


Part  I. — Steam  Vessels.  J  t 

(1)  On  or  in  front  of  the  fore-mast  head,  and  in  the  same 
position  as  the  white  light  which  other  steam-ships  are  re- 
quired to  carry,  a  lanthorn*  shotcing  a  white  light  ahead,  a 
green  light  on  the  starboard  sidcy  and  a  red  light  on  the  port 
side.  Such  lanthorn  shall  be  so  consttmcted,  fitted,  and 
arranged,  as  to  show  an  uniform  and  unbroken  white  light 
over  an  arc  of  the  horizon  of  four  points  of  the  compass,  and 
an  uniform  and  unbroken  green  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass,  and  an  uniform  and 
unbroken  red  light  over  an  arc  of  the  horizon  of  ten  points  of 
the  compass ;  and  it  shall  be  so  fixed  as  to  show  the  white 
light  from  right  ahead  to  two  points  on  the  bow  on  each  side  of 
the  ship,  the  green  light  from  two  points  on  the  starboard  bow 


^  me. 


t- 
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Art.  10.  to  four  points  abaft  the  beam  on  the  starboard  side^  and  the 
red  light  from  two  points  on  the  port  bow  to  four  points  abaft 
the  beam  on  the  port  side;  and  (2)  a  white  light  in  a  globular 
lanthom  of  not  less  than  eight  inches  in  diameter^  and  so  con- 
structed  a^  to  shoic  a  clears  uniform^  and  unbroken  light  all 
round  the  horizon;  the  lanthom  containing  such  white  light 
shall  be  carried  lower  than  the  lanthoim  shoieing  the  green, 
white,  and  red  lights  as  afoi'esaidy  so,  howevei',  that  the 
vertical  distance  between  them  shall  not  be  less  titan  six  feet 
nor  more  than  twelve  feet. 

Part  II. — Sailing  Vessels, 

(1)   On  or  in  front  of  Ithe  fore-mast  liead,  a   lanthom 

liaving  a  green  glass  on  tlw  ^arboard  side  and  a  red  glass  on 

the  port  side  J  so  constructed,  Jittedj  and  arranged  that^he  red 

and  green  do  not  converge,  md  so  as  to  show  an  uniform  and 

unbroken  green  light  over  kin  arc  of  the  horizon  of  twelve 

points  of  the  compass,  and  a\(i  uniform  and  unbroken  rt^  light 

over  an  arc  of  the  horizon  of!  twelve  points  of  tlie  compass,  and 

it  shall  be  so  fixed  as  to  sho^  the  green  light  from  right  ahead 

to  four  points  abaft  the  beahi  on  the  starboard  side,  and  ifte 

red  light  from  right  ahead  to  four  points  abaft  the  beam  on 

tlie  port  side ;  and  (2)  a  white  light  in  a  globular  lanthom  of 

not  less  than  eight  inclies  in  ^diameter,  and  so  constf^ucted  as  to 

show  a  clear,  uniform,  and  unbroken   light   all  round  the 

horizon.     The  lanthom  containing  such  white  light  shall  be 

carried  lower  than  the  lanthom  slwwing  the  said  green  afid 

red  lights  as  aforesaid,  so,  however,  that  the  vertical  distance 

between  them  shall  not  be  less  tlian  six  feet  and  not  more  than 

twelve  feet. 

« 
A  further  modification  of  Art.  10  was  made  by  Order  in 

Council  of  24th  Jime,  1885.  By  it  British  sailing  traw- 
lers,  in  the  seas  north  of  Finisterre,  when  fislilng  and  not 
stationary,  were  authorized,  instead  of  the  Tights  men- 
tioned in  Art.  6  of  the  Eegulations  of  1884,  and  in  the 
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Order  in  Council  of  30th  December,  1884,  to  carry  and 
show : 

A  white  light  in  a  globular  lanthom  of  not  leas  than  eight 
inches  in  diameter^  and  so  constrmted  as  to  show  a  clear ^ 
uniform,  and  unbfoken  light  all  round  the  horizon,  and  visible 
m  a  dark  night  with  a  clear  atmosphere  for  a  distance  of  at 
least  two  miles  ;  and  also  a  sufficient  supply  of  red  pyrotechnic 
lights  which  shall  each  burn  /(W  at  least  thirty  seconds,  and 
shall,  when  so  burning,  be  visible  for  the  same  distance  under 
the  same  conditiojis  as  the  white  light.  The  white  light  shall 
be  shown  from  sunset  to  sunrise,  and  one  of  the  red  pyrotechnic 
lights  sJiall  be  shown  on  approaching,  or  on  being  approached 
oy  another  ship  or  vessel  in  sufficient  time  to  prevent  collision. 

It  will  he  observed  that  Art.  10  of  the  Begnlations  of 
1884  relates  only  to  fishing  vessels  in  certain  waters ;  and 
the  addition  made  by  the  Order  in  Council  of  30th  Decem- 
ber, 18§4,  only  to  British  craft  {a).  The  law  as  to  other 
craft,  and  to  all  fishing  craft  in  other  waters,  is  in  an 
imsatisfactory  state.  To  ascertain  what  are  the  proper 
lights  for  a  fisherman  to  whom  Art.  10  does  not  apply,  it 
is  necessary  to  examine  the  following  Acts  of  Parliament 
and  Orders  in  Council :— 6  &  7  Vict.  c.  79 ;  25  &  26  Vict. 
c.  63 ;  31  &  32  Vict.  c.  45 ;  38  Vict.  c.  16 ;  40  &  41  Vict, 
c.  42 ;  46  &  47  Vict.  o.  22 ;  Orders  in  Council  of  the 
following  dates :  9th  January,  1863 ;  6th  January,  1869  ; 
14th  August,  1879;  24th  March,  1880;  26th  August, 
1881;  18th  August,  1882;  23rd  August,  1883;  2nd 
February,  1884 ;  and  a  notice  pursuant  to  46  &  47  Vict. 
c.  22,  s.  29,  and  dated  26th  March,  1884,  and  gazetted 


Art.  10. 


(a)  The  Begrnlations  of  1884  have 
been  applied  only  to  British  ships, 
tod  i£e  ships  uf  certain  foreign 
eoantrieB  (see  above,  p.  340).  The 
fishing' craft  of  those  countries  to 
irhich  they  have  not  heen  applied 
are  stUl  subject  to  Art.  10  of  the 
Regnlations    of  1880,  which   re- 


quires  altogether  different  lights. 
The  Regulations  of  1880  will  be 
found  in  Maude  &  Pollock,  2nd  ed. 
vol.  2,  p.  175  seq.y  and  in  Ord.  in 
Council  of  14th  August,  1 879.  Art. 
10  does  not  apply  to  Danish  fishing 
craft:  Ord.  in  0.  17th  Nov.  1888. 


C  C 
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Art.  10.  28ai  March,  1884,  that  the  Sea  Fisheries  Act,  1883,  is  to 
come  into  force  on  the  15th  May,  1884.  It  is  probably 
intended  eventually  to  apply  Art.  10  to  all  foreign  fisher- 
men. It  is  to  be  hoped  that  this  will  be  done,  or  that  the 
law  with  regard  to  fishermen's  lights  will  be  redaced  to  a 
more  satisfactory  state  than  it  is  in  at  present.  The  exist- 
ing law,  which  provides  difPerent  lights  for  fishing  craft  of 
different  countries,  many  of  which  fish  in  the  same  waters, 
must  lead  to  difficulties,  both  at  sea  and  in  the  law  courts. 
The  Orders  in  Council  of  30th  December,  1884,  which 
enable  British  craft  to  carry  lights  different  from  all  other 
countries,  and  that  of  17th  November,  1888,  which  excepts 
Danish  fishing  craft  from  the  operation  of  Art.  10,  aggra- 
vate these  difficulties. 

There  is  a  difficulty  with  regard  to  the  lights  of  French 
fishing  boats  off  the  coasts  of  France  north  of  Cape  Oris 
Nez.  By  the  Regulations  of  1884,  applied  to  French 
craft  by  Qrder  in  Council  of  9  th  September,  1884,  and 
■  by  46  &  47  Vict.  c.  22,  s.  6,  and  Art.  24  of  the  First 
Schedule  to  that  Act,  they  are  required  to  carry  the  h'ghts 
specified  in  Art.  10  of  the  Begulations  of  1884.  By  46  & 
47  Vict.  c.  22,  s.  24,  re-enacting  6  &  7  Vict.  o.  79,  Sched.  1, 
Art.  53,  they  are  required,  in  the  waters  above  men- 
tioned, to  carry  the  lights  specified  in  the  last-mentioned 
Act.  The  two  enactments  are  inconsistent,  and  it  remains 
to  be  decided  which  is  applicable  at  the  present  dsLj, 

The  Sea  Fisheries  Act,  1883  (6),  above  mentioned,  gives 
certain  powers  to  sea  fishery  officers  with  reference  to  the 
inspection  of  the  lights  of  British  fishing  boats  in  the 
North  Sea,  as  defined  by  that  Act,  similar  to  those  given 
to  surveyors  by.  the  Merchant  Shipping  Acts  (c). 

Art.  24  of  the  First  Schedule  to  46  &  47  Vict.  c.  22, 
requires  the  boats  of  the  nations  who  are  parties  to  the 

{b)  This  Act  came  into  force  on  {c)  See  46  &  47  Vict.  c.  93,  ss.  9| 

the  15th  May,  1884 :  see  London       12 ;  25  &  26  Yict.  c.  63,  8.  30. 
Gazette,  28th  May,  1884. 
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Convention  scheduled  to  the  Act,  namely,  Ghreat  Britain,      Art.  10. 
Germany,  Belgium,  Denmark,  Prance,  the  Netherlands  {d)y 
to  oonform  to  the  Eegulations  as  to  lights  made  under 
25  &  26  Yict.  0.  63,  and  for  the  time  being  agreed  to  by 
tlie  parties  to  the  Convention  (e). 

Before  the  enactment  of  the  Eegulations  of  1884  there 
was  some  difficulty  in  determining  whether  a  trawler  at 
work  was  required  to  carry  the  mast-head  light  mentioned 
in  Art.  9  of  the  Begulations  of  1863,  or  the  side  lights  of 
Arts.  4  and  6  of  the  Eegulations  of  1880  (/).  The  ques- 
tion was  much  discussed  in  The  JDunelm,  a  case  which, 
though  decided  before  the  Eegulations  of  1884  came  into 
force,  is  still  of  importance. 

In  I7ie  Dumlm{g)y  it  was  held  that  a  paddle-wheel  TheJDuneim. 
steamship  (A)  with  her  trawl  down,  going  two-and-a-half 
knots  through  the  water,  and  four-and-a-half  over  the 
ground,  was  in  fault  for  a  collision  with  a  steamship 
because  she  had  no  side  lights  exhibited  (i).  She  was 
carrying  at  her  mast-head  a  bright  light  in  a  globular 
lantern.  The  collision  occurred  on  the  24th  of  March, 
1884,  at  which  date  Art.  10  of  the  Eegulations  of  1880 
was  in  suspense.  Art.  9  of  the  Eegulations  of  1863  having, 
hy  Order  in  Council  of  February,  1884,  been  substituted 
"in  lieu  thereof  and  in  substitution  therefor."  The  efEect 
of  the  Order  in  Council,  and  the  construction  of  Art.  9  (of 
1863)  were  much  discussed.  Butt,  J,  held  that  Art.  9 
appUed  only  to  "  vessels  which  are  either  stationary,  as  a 
vessel  at  anchor  would  be,  or  at  all  events,  if  we  are  to 
depart  from  this,  at  the  utmost  to  vessels  drifting  without 

(<0  Ab  to  Norway  and  Sweden,  18 ;   The  Mithl  Ir.  Bep.  10  Eq. 

Bee  additional  article  to  the  Sche-  345  ;  The  Bunelmy  9  P.  D.  104. 

dule.  isf)  9  P.  D.  164. 

(e)  This  appears  to  be  the  effect  (A)  Probably  a  Tyne  tug,  or  yes- 

of  Art.  24  of  the  Conrention ;  but  sel  of  that  class, 

the  wording  is  not  dear.  (t)  Under  3d  &  37  Vict.  c.  85, 

(/)  See  TheBobert  and  The  Ann,  s.  17. 
Holt,  55  ;  The  Bnffluhtnm,  3  P.  D. 

cc2 


The  Warwick, 
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Art.  10.  waythrough  the  water."  The  Court  of  Appeal  (Brett, M.E., 
Bowen,  and  Fry,  L. JJ.)  affirmed  the  decision  of  the  Court 
below,  that  the  trawler  should  have  carried  side  lights,  but 
held  that  the  term  "  stationary  "  in  Art.  9,  as  applied  to  a 
trawler,  described  a  vessel  not  absolutely  without  motion 
over  the  ground  or  through  the  water,  but  a  vessel  going 
just  as  fast  as  is  necessary  to  keep  herself  under  command. 

The  Chusan :  The  decision  in  The  Dunelm  was  followed  by  the  pro- 
mulgation of  the  Eegulations  of  August  11th,  1884. 
Under  those  Eegulations,  Butt,  J.,  in  Hw  Chusan  (/•)> 
held,  though  with  some  doubt,  sailing  smacks,  "when 
trawling,  i,e,^  when  moving  through  the  water  with  their 
trawls  down,  are  bound  by  Art.  10  (a)  to  carry  the  side 
lights  that  ordinary  saiKng  vessels  carry."  The  collision 
in  that  case  occurred  before  the  Orders  in  Council  of 
Dec.  30th,  1884,  and  June  24th,  1885.  Since  those  orders 
came  into  effect,  a  sailing  smack  which  in  clear  weather 
showed  a  bright  light,  and  burned  red  flares  after  she  had 
become  stationary  by  getting  fast  to  some  obstruction,  was 
held  in  fault  imder  Art.  10  (d)  for  not  making  the  fog 
signal  for  a  vessel  at  anchor  (/). 

TheTweeds-y  From  The  Ticeedsdale{m)j  recently  before  Butt,  J.,  it 
appears  that  a  steam-trawler  fishing  is  not  at  liberty  to 
carry  which  lights  she  pleases— the  ordinary  steamships' 
lights  of  Art.  3,  or  the  steam-trawlers'  lights  of  the  Order 
in  Council  of  30th  Dec.  1884.  She  has  an  option,  but  the 
option  "  must  be  exercised  with  discretion,  and  I  think  the 
discretion  given  must  be  used  in  this  sense.  If  a  trawler 
has  not  only  sufficient  way  on  her  to  keep  herself  in 
command,  but  also  sufficient  way  to  act  with  effect  in 
altering  her  course  for  an  approaching  ship,  then  what  I 
may  call  the  ordinary  Eegulation  side  lights,  that  is,  the 
lights  prescribed  by  Art.  3,  should  be  carried,  and  those  in 
charge  of  her  should  act  as  the  Eegulations  reqmre  an 

{k)  5  Asp.  476.  (m)  U  P.  D.  164, 

(0  The  irarwiek,  15  P.  D.  189. 
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Tmencumbered  vessel  to  act.  If  the  trawler  has  no  more  Art.  10. 
than  just  steerage  way,  and  has  little  power  therefore  of 
keeping  out  of  the  way  of  another  vessel,  she  should  oany 
what  I  call  the  extraordinary  Eegulation  lights,  namely, 
the  lights  prescribed  in  the  schedule  (to  the  Order  in 
Council  of  30th  Dec.  1884).  .  .  .  She  should  refrain  from 
making  any  alteration  of  her  course  and  leave  the  other 
vessel  to  keep  clear  of  her  "  (n). 

In  this  case  The  City  of  Gloucester^  steam-trawler,  was 
held  free  from  fault  for  a  collision  with  the  four-masted 
barque  Ttceecbdale.  The  trawler  was  carrying  on  her  mast 
the  two  steam-trawlers'  lights  described  in  the  Order  in 
Comicil  of  30th  Dec.  1884,  and  did  not  alter  her  course  up 
to  the  collision.  The  construction  placed  upon  the  Order 
in  Council  by  the  learned  judge,  as  he  remarks,  throws  a 
serious  responsibility  upon  persons  in  charge  of  trawlers, 
namely,  that  of  deciding  whether  their  way  is  sufficient  to 
require  them  to  carry  side  lights  or  not.  Practically,  the 
question  must  generally  be  decided  in  favour  of  the  mast 
lights  and  against  side  lights,  for  the  fishing  is  carried  on 
more  by  the  tide  than  by  the  ship's  head-way,  and  the 
trawl  warp  and  gear  have  at  least  as  powerful  an  effect 
upon  the  ship's  course  as  has  the  rudder,  even  in  a  fresh 
breeze.  It  was  probably  intended  by  the  framers  of  the 
Order  in  Council  not  to  compel  steam-trawlers  to  carry  the 
lights  of  Art.  3  or  those  of  the  Order  in  Council  according 
to  circumstances,  but  to  give  them  the  liberty  of  carrying 
which  lights  they  preferred. 

As  regards  British  and  French  (o)  trawlers  in  the  North 
Sea,  the  English  Channel,  and  elsewhere  '^  in  the  sea  off 
the  coasts  of  Europe  lying  north  of  Cape  Finisterre,"  the 
law  is  now  clear  (/?).    Art.  10  of  the  Regulations  of  1884 

In)  Per  Butt,  J.,  14  P.   D.  p.  of  1884  are  applied. 
171.  ip)  46  &.47  Vict.  c.  22,  8.  24, 

(o)  The  cafle  is  the  same  as  re*  keeping  in  force  the  Schedule  to 

garda  fiahing  craft   of   all  other  6  &  7  Vict.  o.  79,  which  included  a 

ooontries  to  which  the  Regpilations  provision  aa  to  the  lights  of  drift* 
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Art.  10.  proTides,  paragraph  (a),  that  when  under  way,  whether 
fishing  or  not,  thej  shall  carrj  their  side  lights.  As 
regards  British  and  French  trawlers  elsewhere,  and  all 
other  trawlers  to  which  the  Begulations  of  1884  do  not 
apply,  Art.  10  of  the  Eegulations  of  1880  (q)  is  explicit ; 
they  must  carry  the  red  and  green  lights  on  the  mast  as 
mentioned  in  that  Article,  and  they  must  carry  their  side 
lights  besides. 

It  is  belieyed  that  the  almost  universal  praotioe  of 
trawlers,  when  fishing,  is,  and  always  has  been,  to  carry  a 
white  light  at  the  cross-trees  or  mast-head,  and  that  fisher- 
men have  a  strong  objection  to  carry  any  other  lights. 
Indeed,  Art.  10  of  the  Eegulations  of  1880  was  suspended 
on  the  express  ground  that  the  lights  provided  by  it  for 
trawlers  were  considered  by  the  fishermen  to  be  dangerous 
for  the  fishing  boats  and  misleading  to  other  vessels.  In 
a  recent  case  (r)  it  was  proved  that  the  white  light,  and  no 
side  lights,  was  carried  whilst  the  trawl  was  on  the  rail. 
It  remains  to  be  seen  whether  the  specific  enactments  of 
the  Eegulations  of  1880  and  1884  will  be  followed  by  any 
change  in  the  practice  of  fishermen.  The  decision  in  lite 
Diuielm  shows  that,  if  they  persist  in  carrying  the  white 
light  at  the  mast-head  or  cross-trees,  and  a  collision  occurs, 
they  will  almost  inevitably  be  held  in  fault  («). 

From  The  Dunclm  (t)  it  is  clear  that  a  steam  trawler, 
and  it  would  seem  also  any  steamship  fishing  with  a  trawl, 
is  a  trawler  or  fishing  vessel. 

The  Eegulations  of  1884,  except  as  regards  the  red, 


net  boats,  outside  the  exclusive 
fisheiT  limits  of  the  British  islands, 
as  defined  by  sect.  28  of  the  Act  of 
1883,  is  no  longer  in  force :  see  46 
&  47  Vict.  c.  22,  s.  30  [e). 

[q)  This  Article,  whidi  was  sus- 
pended until  1st  Sept.  1884,  is  no-w- 
in force  for  all  trawlers  not  pro- 
vided for  by  Art.  10  of  the  Begu- 
lations  of  1884. 

(r)  The  Ladu  Elizabeth  and  The 
Premier,  Wreck  Enquiry,  3rd  Dec. 


1885. 

(«)  The  existing  law,  which  re« 
quires  a  trawler  to  cany  lights 
intended  to  show  to  another  ship 
the  direction  in  which  the  trawla 
is  approaching,  is  a  mistake,  and, 
if  obeyed,  will  lead  to  collision.  A 
trawler's  head  never  points  in  the 
direction  in  which  she  is  moving, 
and  is  often  nearly  at  right  angles 
to  it. 

(0  9  P.  D.  164. 


STERN  LIGHTS.'  391 

white  and  green  Kghts  authorized  by  the  Order  in  Council  Art,  lo. 
of  30th  December,  1884,  have  not  altered  the  law  with 
regard  to  the  lights  of  British  and  French  trawlers  in  the 
seas  north  of  Cape  Finisterre.  Now,  as  formerlj,  they 
are  required  to  carry  the  ordinary  side  lights,  and  no 
bright  light  aloft.  The  law  on  the  subject  has  been 
strangely  misunderstood  or  neglected* 


Article  11  (w). 

A  ship  tchich  is  being  ovetiaken  by  another  shall  alioicfrom      Art.  11. 
her  stern  to  such  last^mentioned  ship  a  tchite  light  or  aflare-iip 
UghL 

This  Article  is  identical  with  Art.  11  of  the  Begulations  Light  for 
of  1880.  The  Eegulations  of  1863  contained  no  provision  ^^p  ^ 
as  to  an  overtaken  ship  showing  a  stem  light.  It  was, 
however,  held,  under  the  Begulations  of  1863,  that  the 
duty  of  a  ship  being  overtaken  at  night  by  another  coming 
in  such  a  direction  that  the  side  lights  of  the  overtaken 
ship  were  not  visible  to  her,  and  so  that  there  was  risk  of 
collision,  was,  to  keep  the  overtaking  ship's  lights  in  view, 
and,  if  necessary,  to  warn  her  of  the  danger  by  showing  a 
Eght  over  the  stem  {x). 

It  will  be  observed  that  the  application  of  Art.  11  is  not  ThougH  no 
in  terms  limited,  as  are  the  steering  and  sailing  rules,  to  ^  <»  - 
cases  where  there  is  risk  of  collision.  It  applies  where  the 
ship  astern  is  broad  on  the  quarter,  and  is  broadening,  so 
long  as  she  is  overtaking  the  ship  ahead.  And  it  is  not 
necessary  that  she  should  be  upon  a  course  such  that  there 
is,  or  will  be,  risk  of  collision  (y). 


sion. 


(«)  Corresponding  to  Art.  10  of  500  ;  The  Earl  Spencer,  L.  R.  4  A. 

the  WaBhington  Regulations,  t;}/ra.  &  E.   431;    contra^   The  Cybele,  6 

[x]  The  CUy  of  Brooklyn,  1  P.  D.  Qaebec,  L.  B.  262.    But  see  Art. 

276;  8  Asp.  230;  The  Anglo-Indian^  10  (of  the  Regulations  of  1880),  e, 

3  Asp.  1 ;  The  Hannah  Park  ▼.  The  supra,  p.  381. 
Lena,  2  Har.  L.  C.  O.  S.  346 ;  The  (y)  The  Main,  11  F.  D.  132. 

John  Fenwick,  L.  B.  3  A.  &  £. 
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Art.  11. 


WHat  is  an 

overtaken 

ship? 


The  duty  to  exhibit  the  stem  Eght "  does  not  arise  till  the 
vessel  which  is  being  overtaken  has  had  an  opportunity  of 
seeing  that  the  vessel  which  is  overtaking  her  is  a  vessel 
coming  nearer  to  her,  and  that  she  is  approaching  upon 
such  a  course  that  she  cannot  see  the  lights  of  the  over- 
taken ship.  When  the  overtaking  ship  is  seen  to  be  thus 
approachiDg,  then  the  duty  arises  to  give  the  specified 
warning  within  a  reasonable  time,  to  afford  an  opportunity 
to  the  other  vessel  to  keep  out  of  the  way  "(s). 

It  was  held,  in  an  early  case  (a)  under  this  Article,  that, 
after  risk  of  collision  had  apparently  ceased,  the  obligation 
to  exhibit  the  stem  light  also  ceased.  But  this  decision 
was  overruled  in  The  Main  {uhi  supra).  The  stem  light 
must  be  shown  so  long  as  the  ship  from  which  it  is  shown 
is  being  overtaken  (i). 

The  question  arises  under  this  Article,  as  under  Arts.  16 
and  20,  When  is  a  ship  "  being  overtaken  by  "  another  ? 
The  Eegulations  contain  no  definition  of  the  term,  and 
the  decisions  upon  the  point  are  not  conclusive  (c).  It  is 
difficult  to  draw  the  line  between  crossing  and  overtaking 
vessels ;  but,  as  a  general  rule,  it  may  be  assumed  that 
Art.  11  does  not  apply  so  long  as  the  side  lights  of  the 
vessel  in  question  are  visible  to  the  other ;  in  other  words, 
it  applies  only  when  the  other  ship  is  coining  up  from 
more  than  two  points  abaft  the  beam  on  either  side.  "A 
vessel  approaching  another  from  aft,  and  being  more  than 
two  points  abaft  the  beam  of  the  foremost  ship  ...  is  an 
overtaking  vessel  within  the  meaning  of  Art.  11 ;  and  a 
vessel  is  not  an  overtaking  vessel  within  the  meaning  of 


(fi)  Per  Lord  Herachell,  The 
Main,  11  P.  D.  132,  136. 

(a)  The  Reiher,  4  Asp.  M.  L.  C, 
478.  A  smack  hove-to  obsenred 
the  three  lights  of  a  steam-ship 
coming  up  with  her  astern.  She 
showed  her  stem  light  until  the 
steamship  shut  in  her  green,  and 
then  she  oeased  to  show  the  Ught. 
The  steamship  then    altered    her 


helm  again  and  ran  into  the  smack. 
It  was  held  (wrongly)  that  the 
smack,  having  exhibited  her  light 
imtil  liskof  o<3li8ion  was  apparentlj 
determined,  had  complied  with  Art. 
11,  and  was  free  from  blame. 

{b)  See  per  Hannen,  P.,  T^ 
EBuquibo,  13  P.  D.dl,  53. 

{e)  See  infra,  pp.  426,  462. 
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this  Article  unless  she  is  more  than  two  points  abaft  the  Art.  11/ 
beam  of  that  other"  (d).  But  until  a  satisfactory  defini- 
tion of  a  crossing  ship  is  arrived  at,  the  question  cannot  be 
considered  as  settled.  If  the  rule  suggested  above  as  to 
the  appHcation  of  Art.  11  is  correct,  and  it  should  be  held, 
as  to  Art.  16,  that  a  vessel  coming  up  with  another  from 
three  or  four  points  abaft  the  starboard  beam  of  the  latter 
is  a  Grossing  ship  within  the  meaning  of  Art.  16,  the  result 
follows,  that  it  is  the  duty  of  the  former  both  to  exhibit 
the  stem  light  under  Art.  11,  and  to  keep  out  of  the  way 
und^Art.  16. 

A  smack  hove-to  is  "  being  overtaken "  by  another 
coming  up  vdih.  her  astern,  and  is  required  to  show  the 
stem  light  (e).  It  would  seem  that  to  be  an  "  overtaken  " 
ship  within  the  meaning  of  Art.  11,  the  ship  must  be  imder 
way,  and  that  a  vessel  at  anchor  is  not  required  to  show  the 
stem  light.  The  question  will  arise  whether  a  sailing  ship 
beating  to  windward  across  the  bows  pf  a  steamship,  with 
her  red  light  visible  to  the  steamship,  is  being  overtaken 
by  the  steamship  when  she  puts  her  helm  down  to  go  about. 

Art.  11  imposes  upon  those  in  charge  of  a  ship  the  duty  Look-out 
of  keeping  a  look-out  astern.  Under  the  Eegulations  of  *^™- 
1863,  which,  as  stated  above,  contained  no  express  direc- 
tion as  to  showing  a  stem  light,  it  appears  to  have  been 
held  that  a  ship  was  not  necessarily  in  fault  because  she 
did  not  see  and  warn  an  overtaking  ship  (/).  Under  the 
existing  Regulations  a  ship  would  probably  be  held  in 
fault,  under  36  &  37  Vict.  c.  85,  s.  17,  if  she  were  struck 
by  an  overtakiog  ship  to  which  flhe  had  not  shown  a  stem 
light,  when  she  might  have  shown  it  {g). 

Art.  11  does  not  require  the  stem  light  to  be  fixed  (A),  Fixed  stem- 
and  it  would  seem  to  be  improper  to  carry  it  fixed  and  ^^^*' 

{d)  Per  Butt,  J.,  The  Imbro,  14  (/)  See   The  Hannah  Fark  and 

P.  I>.  73,  77  ;  see  also  The  Main,       The  Lefia,  2  Mar.  L.  C.  0.  S.  346. 
ubi  9Ujn-a,  [g)  The  Main,  11  P.  D.  132 ;   The 

{e)   The  IteiheTy  4  Asp.  Mar.  Law      ImbrOf  14  P.  D.  73. 
Gas.  478.  (A)  See  The  Breadalbane,  7  P.  B. 

186  ;  The  Pacijic,  9  P.  D.  124. 
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Art.  11,  showing  oontinuoudy  (f).  If  a  lantern  is  used,  the  Artide 
will  be  oomplied  with  if  it  is  carried  on  deck  in  a  box  or 
bucket,  and  exhibited  as  occasion  requires.  It  is  a  oommon 
practice  in  the  Thames  and  elsewhere  to  carry  the  stem 
light  fixed.  In  the  Mersey  the  local  rales  require  it  to  be 
so  carried  (j). 

In  The  Imbro  {k)  Butt,  J.,  held  that  Art.  11  does  not 
authorize  the  carrying  of  the  stem  light  when  there  is  no 
overtaking  vessel  in  sight;  and  Hannen,  P.,  in  The 
JSseequibo  (Q,  said  that  the  light  should  be  shown  "from 
time  to  time  "  to  the  other  ship. 

To  carry  the  stem  light  in  such  a  way  that  its  rays  show 
forward  so  as  to  overlap  those  of  the  side  lights  has  been 
held  to  be  an  infringement  of  the  Begulations.  This  was 
the  case  in  The  Hubbuck  (m),  where  the  stem  light  was  a 
globe  lantern  on  a  flagstaff  on  the  taffrail;  and  in  The 
Palinurus  (n),  where  the  light  was  hung  over  the  tafEraiL 

The  binnacle  light,  although  visible  astern,  is  not  a 
compliance  with  Art.  11  (o). 

In  The  Pacific  (p)  a  smack  was  held  in  fault  for  exhibit- 
ing no  light  or  flare  to  a  steamship  which  overtook  and 
ran  into  her.  The  smack  had  her  trawl  down,  and  was 
carrying  suspended  from  her  weather  cross*tree  a  white 
light  in  a  globular  lantern.  It  was  held  that,  even  if 
the  light  was  not  obscured  to  a  vessel  coming  up  on  the 


(t)  But  see  The  Siakeshy,  15  P. 
D.  166,  which  decides  that  it  is  not 
an  inf  ringrement  of  the  Kegulations 
to  carry  the  stem  light  (Art.  11) 
fixed.  In  that  case  it  was  held 
that  where  there  were  a  number 
of  vessels  ahoat  and  oyertaking' 
a  barque  in  tow,  it  was  not  im- 
proper for  the  barque  to  cany 
the  stem  light  fixed  and  perma- 
nent, as  a  guide  to  passing  vessels. 
**  I  should  be  inclined  to  construe 
the  article  (Art.  11)  thus :  that  the 
fiashing  of  a  light,  which  is  a  thing 
done  on  a  sudden,  is  sufficient ;  but 
not,  therefore,  that  a  fixed  light  is 


an  infringement  of  the  article," 
per  Sir  James  Hannen,  16  P.  I). 
167.  The  Washingtcm  Begola- 
tions  (Art.  10)  allow  thestemlight 
to  be  fixed,  but  it  must  not  show 
ahead. 

{J)  See  infra,  p.  670. 

(k)  14  P.  D.  73. 

(0  13  P.  D.  61. 

(«)  Ad.  Div.  28th  June,  1887. 

(n)  13  P.  D.  14 ;  see  also  7^ 
Fire  Queen,  12  P.  D.  147,  where 
the  light  was  on  a  raised  deck  aft. 

(o)  The  JSreadalhaney  ubi  iupru; 
The  Tatroclus,  13  P.  D.  64. 

{p)  9  P.  D.  124. 
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smack  s  lee  quarter  by  the  peak  of  her  mainsail,  and  was      Art.  11; 
visible  all  round  the  horizon,  the  light  carried  was  not 
sach  a  light  as  is  required  by  Art.  11. 

Before  Art.  11  was  in  force  (in  1874),  it  was  held  that  a 
ship,  not  haying  a  bright  light  available,  was  not  in  fault 
because  she  showed  over  her  stem  to  an  overtaking  ship 
one  of  her  side  lights  {q). 

The  second  riding  light  required  by  the  Mersey  and  the 
Humber  rules  (r)  to  be  exhibited  at  the  after-part  of 
vessels  riding,  and  the  fixed  stem  light  required  by  the 
Mersey  river  rules  for  a  steamship  under  way,  are  to  be 
distinguished  from  the  temporary  light  for  overtaken  ships 
required  by  Art.  11  of  the  General  Eegulations. 

Sound  Signab/or  Fog^  8fc. 
Article  12  («). 

A  sieam-ship  shall  be  provided  icith  a  steam  whistle  or  other      Art.  12. 


efficient  steam  sound  signal^  so  placed  that  tlie  sound  may  not  gound  signals 

be  intercepted  by  any  obstructions^  and  with  an  efficient  /og^  ^^^  *^o^ 

horn  to  be  sounded  by  a  bellows  or  other  mechanical  meanSy 

and  also  with  an  efficient  bell.    A  sailing-ship  shall  be  prO' 

tided  with  a  similar  fog-horn  and  bell  {t).    In  fog^  mist^  or 

falling  snoiCy  whether  by  day  or  nighty  the  signals  described  in 

this  Article  shall  be  used  as  follows — that  is  to  say^ — 

(a)  A  steam-ship  under  way  shall  make  with  her  steam 
whistle f  or  otha'  steam  sound  signal,  at  intervals  of  not  more 
than  two  minutes,  a  prolonged  blast. 

(b)  A  sailing-ship  under  way  shall  make  with  herfog-liorn 
at  intervals  of  not  more  than  two  minutes,  when  on  the  star- 
board  tack  one  blast,  when  on  the  port  tack  two  blasts  in. 

{q)  The   Anglo-Indian^    3    Asp.  towed ;  when  under  way  but  sta- 

Har.  Law  Cas.  1.  tionary. 

(r)  See  Appendix,  pp.  667,  570 ;  (t)  In  the  copy  of  the  Regnla- 

Tke  Ripon,  10  P.  D.  65.  tions    published    in   the   London 

(f)  Article  15  of  the  Washington  Gazette  of  22nd  August,  1884,  is 

Begolations,  to  which  this  corre-  the  following  note: — "In  all  cases 

spends,   contains   many  new  fog  where  the  Kegulations  require  a 

signiUs ;  c.  <7.,  for  vessels  anchor-  bell  to  be  used,  a  driim  will  be  sub- 

iog   at  sea;    towing   and   being  stituted  on  board  Turkish  vessels.*' 
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Art.  12.      mccesmuy  aiid  when  toith  t/ie  wind  ahaft  the  beam  three  blasts 
in  succession. 

(c)  A  steani'ship  and  a  sailing-ship  when  not  under  toay 
shall^  at  intervals  of  not  more  than  ttco  minutes^  ring  the 
bell{u). 

This  Article  is  identical  with  Art.  12  of  the  EegalatioiLS 
of  1880.  It  goes  into  more  detail,  and  is  in  some  respects 
different  from  the  corresponding  Eegulation  (Art.  9)  of 
1863.  It  contemplates  sirens  taking  the  place  of  steam 
whistles ;  it  makes  the  blasts  of  the  whistle  and  horn  more 
frequent ;  and  the  indication  of  the  sailing  ship's  tack  by 
sound  is  entirely  new  (x). 

Care  must  be  taken  that  the  "prolonged"  blasts  of 
Art.  12  are  such  as  to  be  distinguishable  from  the  "  short" 
blasts  of  Art.  19  used  to  indicate  an  alteration  of  the 
helm(y). 

It  is  the  duty  of  a  sailing  ship  tacking  in  a  fog  to 
continue  to  make  the  signals  for  the  tack  that  she  was 
on  when  she  began  to  go  about,  and  not  to  change  the 
signal  until  she  gets  the  wind  on  the  other  side  (s). 

Sound  signals  to  be  used  in  thick  weather  first  received 
statutory  sanction  by  the  Admiralty  Regulations  of 
1st  October,  1858.  A  direction  to  indicate  a  sailing  ship's 
tack  by  sound  signal  (a  horn  on  the  starboard  tack  and 
a  bell  on  the  port)  was  also  contained  in  these  Bega- 
lations.  The  Eegulations  of  1863  contained  no  reference 
to  this  latter  precaution. 

A  ship  is  under  way  within  the  meaning  of  this  Airticle 
when  she  is  not  fast  to  the  shore,  or  to  moorings,  or  held 
by  her  anchor  (a).  Therefore,  a  ship  stationary  in  the 
water,  making  no  way,  in  a  flat  calm,  must  sound  her  fog- 

(«]  "  Rapidly  for  about  five  sc-  (^)  By  the  Washington  B^^- 

conoB  " :    Waaning^n  Conference  tions  a  prolonged  blast  is  from  four 

Begulations,  Art.  16  ((Q.  ^  to  six  seconds'  dnratian. 

(x)  In  America  these  sound  sig-  (s)  The  Constantiaf  6  Asp.  M.  G. 

nals  have  been  in  use  for  several  478. 
years.  (a)  See  tupraj  p.  366. 
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horn  or  steam  whistle,  provided  her  anchor  is  not  down      Art.  19. 
and  holding.    Under  the  Eegulations  of  1863  it  was  held 
that  a  sailing  ship  hove-to  in  a  fog  should  sound  her  bell  {b) . 

Before  the  enactment  of  any  regulation  as  to  sound 
signals,  it  was  held  to  be  the  duty  of  a  yessel  to  soimd  a 
horn  in  a  fog  {c). 

By  local  rules  in  force  in  different  waters  ships  are 
required  to  sound  their  horns  at  various  intervals.  In 
America  it  has  been  held  gross  negligence  in  a  steamship 
not  to  be  fitted  with  a  whistle  {d). 

What  amount,  or  density,  of  fog  must  exist  so  as  to  What  is 
make  the  use  of  the  fog  signals  necessary,  has  not  been  the^mea^^ 
decided  by  the  Courts  of    this   country.    A  definition  oi  Art.  12. 
arrived  at  by  an  American  Court  is  probably  suflSciently 
accurate.     It  was  there  said  that,  to  give  the  Article  a 
reasonable  meaning,  we  must  suppose  that  its  intent  is  to 
give  to  approaching  vessels  a  warning  of  which  the  fog 
would  otherwise  deprive  them,  and  that  it  applies  where 
there  is  fog  enough  to  shut  out  the  view  of  the  sails,  or 
hull,  by  day,  or  of  the  lights  by  night,  until  the  vessels  are 
Bo  close  that  there  would  be  risk  of  collision  (e). 

Where  a  vessel  is  in  the  neighbourhood  of  a  fog  bank, 
or  has  reason  to  think  that  there  may  be  other  vessels 
near  her  enveloped  in  fog,  the  fog  signals  should  be 
sounded,  though  she  herself  is  not  in  a  fog  (/).  This  is 
a  reasonable  precaution,  but  it  does  not  appear  to  be 
expressly  directed  by  Art.  12,  and  the  omission  to  do  so 
could  hardly  be  held  to  be  an  infringement  of  the  Begu- 
lations. 

A  vessel  using  a  mouth-horu,  and  not  provided  with  a 
mechanical  fog-horn,  was  held  in  fault  for  a  collision  under 
36  &  37  Yict.  c.  85,  s.  17  (g). 

{h)  The    Pennsylvania^    3    Mar.  {e)  The  Montieello,  DIst.  Ct.  of 

Iaw  Gas.   O.    S.   477  ;   and   eee  Kass.  U.  S. ;  1  Parsons  on  Shipp. 

19  WaU.  125.  566  (ed.  1869). 

{c)  The  Carron,  1  Sp.  E.  &  A.  (/)  The  Milanese,  4  Asp.  Mar. 

91.  Iiaw  Cas.  318. 

{d)  The  Eleetra,  1  Bened.  282.  (^)  The  Love  Bird,  6  P.  D.  80. 
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Art-  H.  Art.  12  does  not  in  terms  require  the  fog-horn  to  bo 

Bounded  bj  meohanioal  means.  Manj  meohanical  hornd 
are  capable  of  being  sounded  by  mouth,  and  there  is 
reason  to  think  that  they  are  sometimes  so  used.  If  it 
were  proved  that  the  horn  had  been  blown  by  mouth,  and 
not  by  the  bellows  or  piston,  when  the  ships  were  at  such 
a  distance  apart  that  the  horn  might  have  been  heard 
earlier  if  it  had  been  sounded  by  the  meohanisni,  the  ship 
on  board  of  which  it  was  blown  by  mouth  would  probably 
be  held  in  fault  for  the  collision. 

It  appears  to  be  the  custom  of  Nova  Scotia  fishermen  to 
sound  a  fog-horn  when  at  anchor  (A).  Such  a  practice  is 
illegal.  • 

The  Thames  rules  differ  from  Art.  12  of  the  general 
Begulations  in  not  requiring  the  mechanical  fog-horn  (t). 

Proof  that  a  fog-horn  was  blown  at  proper  intervals  on 
board  ship  A.  will  not  always  raise  a  presumption  of  negli-- 
gence  on  the  part  of  those  on  board  ship  B.,  who  swear 
that  they  were  listening  and  heard  no  fog-horn.  Nor  will 
such  evidence  on  the  part  of  B.  necessarily  prove  that  no 
horn  was  blown  by  A.  (k). 

Art.  10,  supra,  provides  special  fog-signals  for  trawlers 
with  their  gear  fast  to  the  bottom ;  for  trawlers  with  their 
trawls  down ;  and  for  drift-net  fishermen  riding  to  their 
nets. 

Speed  of  Ships  to  be  moderate  in  Fog^  Sfc. 

Article  13  (/). 

Art.  18.  Everf/  ship^  whether  a  sailing  ship  or  steam-ship,  shaUy  in  a 

Speed  in  thick  /^^'  ^*^^>  or  falling  snow,  go  at  a  moderate  speed. 
Z^nt^""  ^       ^^^^  Article  is  identical  with  Art.  13  of  the  Regulations 
of  1880.    The  Begulations  of  1863  contained  no  similar 

(A)  See  Zohnes  y.  The  Barcelona,  (I)  Corresponding  to  Art.  16  of 

10  Quebecli.  B.  306.  the  Washington  R^TulAtiona.  This 

(t)  See  infra,  p.  580.  article  contains  a  spedal  rule  for 

[k)  See  euprOf  p.  32.  Bteamships  hearing  a  fog  signaL 
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pioTision  as  to  sailing  ships'  speed ;  and  the  ref erenoe  to      Art.  IS. 
mow  is  new.     As  to  steamships  the  Article  ooiresponds, 
and  is  in  terms  nearly  identical,  with  part  of  Art.  16  of 
the  Begalations  of  1863. 

Apart  from  the  Kegnlations,  the  law  requires  a  ship  to 
be  navigated  in  a  fog  at  a  moderate  speed  (m) .  The  Article 
makes  no  alteration  in  the  law  in  this  respect.  But  the 
effect  of  an  infringement  of  it,  comhined  with  the  opera- 
tion of  36  &  37  Yict.  c.  85,  s.  17,  must  not  be  overlooked. 
A  ship  navigating  at  an  improper  rate  of  speed  in  thick 
weather  would  almost  inevitably  be  held  guilty  of  negli- 
gence contributing  to  the  collision ;  and,  under  the  existing 
law,  without  reference  to  the  question  whether  the  rate  of 
speed  was  a  cause  of  the  collision  (n). 

Article  13  cannot  be  broken  without  at  the  same  time 
breaking  Article  18  (o). 

"Moderate"  speed  is  a  relative  term.  It  cannot  be  What  is 
defined  so  as  to  apply  to  all  cases ;  what  it  should  be  in  gp^.^*^ 
each  case  depends  on  the  circumstances  of  the  particular 
case.  It  may  be  stated  as  a  general  rule,  that  speed  such 
that  another  vessel  cannot  be  seen  in  time  to  avoid  her,  is 
unlawful  (jo).  Speed  which  is  justifiable  in  an  unfre- 
quented part  of  the  ocean  is  unlawful,  and  even  criminal, 
in  a  crowded  roadstead  or  highway  (-7) ;  and  speed  that 
would  be  moderate  for  a  handy  paddle-wheel  tug,  may  be 
highly  improper  for  a  low  powered,  heavy,  screw  steam- 
ship (/•). 

In  the  case  of  The  Eurapa  (s),  it  was  said  by  the  Privy 
Council :  "  This  may  be  safely  laid  down  as  a  rule  on  all 


(m)  See  The  Juliet  ErsJcine,  6  Not. 
of  Cas.  G33 ;  The  Lord  Saumarez,  6 
Xot.  of  Cas.  600. 

(ji)  Ab  to  the  effect  of  improper 
irpeed  under  the  old  law,  see  The 
Lord  Saumarezy  6  Not.  of  Gas.  600. 

(o)  Fer  Lord  Eaher,  M.  B.,  11 
P.  D.  25. 

{p)  The  City  of  Brooklyn,  IV.  D. 
276 ;  3  Asp.  Har.  Law  Cas.  230 ; 


The  Smyrna,  2  Mar.  Law  Cas.  O.  S. 
93;  The  Samphire  and  The  Fanny 
Beck,  Holt.  193  ;  The  Zadok,  9  P. 
D.  114;  The  Attila,  5  Quebec 
L.  B.  340. 

(q)  The  Europa,  14  Jur.  627 ;  The 
Dordogne,  10  P.  D.  6. 

(r)  See  The  Elysia,  4  Asp.  Mar. 
Law.Cas.  640. 

{»)  14  Jot.  627. 
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Art.  IS.  ocoafiions,  fog  or  clear,  light  or  dark,  that  no  steamer  has 
a  right  to  navigate  at  such  a  rate  that  it  is  impossible  for 
her  to  prevent  damage,  taking  all  precaution  at  the  moment 
she  sees  danger  to  be  possible ;  and  if  she  cannot  do  that 
without  going  less  than  five  knots  an  hour,  then  she  is 
bound  to  go  at  less  than  five  knots  an  hour."  In  The 
Batainer  (^),  it  was  said  by  Dr.  Lushington :  "  At  what- 
ever rate  she  (the  steamship)  was  going,  if  going  at  such 
a  rate  as  made  it  dangerous  to  any  craft  which  she  ought 
to  have  seen,  she  had  no  right  to  go  at  that  rate." 

A  rate  of  speed  which  is  "  moderate  ".  for  vessels  in  the 
open  sea,  and  out  of  anchorage  ground,  would  not  neces- 
sarily be  "  moderate  "  for  a  vessel  navigating  with  a  fair 
tide  in  a  river  or  roadstead,  where  vessels  are  likely  to  be 
brought  up.  As  regards  danger  to  vessels  at  anchor,  the 
speed  of  the  other  ship  over  the  ground,  and  not  through 
the  water,  is  that  which  must  be  considered ;  and  in  such 
cases  the  strength  and  direction  of  the  tide  must  be  taken 
into  account.  As  regcurds  danger  to  vessels  under  way  the 
tide  is  immaterial. 

The  duty  of  a  steamship  in  a  fog  hearing  another 
approaching  her  is  considered  below  in  connection  with 
Art.  18 ;  but  Art.  13  applies  ako  in  such  a  case,  and  speed 
which  was  "  moderate  "  when  no  vessel  was  known  to  be 
near  may  be  illegal  after  the  whistle  or  horn  of  another  is 
heard  to  be  approaching  (u).  With  a  fog-whistle  sounding 
ahead,  moderate  speed  for  a  steamship  is  '^  to  go  as  slowly 
as  he  can,  only  keeping  his  vessel  well  imder  command." 

The  object  of  Art  18  is,  not  merely  that  vessels  should 
go  at  a  speed  which  will  lessen  the  violence  of  a  colUsioii, 
but  also  that  they  should  go  at  a  speed  which  will  give  as 
much  time  as  possible  for  avoiding  a  collision  when 
another  ship  suddenly  comes  into  view  at  a  short  dis- 
tance (x). 

(0  1  Sp.  E.  &  A.  378.  (x)  See  per  Sir  J.  Haaneni  Tki 

(u)  The  Dordopie,  10  P.  D.  6, 11.      Zadok,  9  P.  D.  114,  116, 
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Seven  knots  an  hour  was  held  by  the  Privy  Council  to  Art.  18. 
he  too  high  a  rate  of  speed  for  an  ocean  steamship  in  a 
fog  in  the  track  of  ships  200  miles  to  the  eastward  of  Sandy 
Hook  (y) ;  and  even  four  knots  has  been  held  too  fast  for 
a  steamship  in  the  ocean  in  a  fog  so  dense  that  another 
ship  could  not  be  seen  seventy  yards  off  (2).  In  The 
Zadok  (cr),  something  over  five  knots  was  held  by  Sir  J. 
Hannen  too  fast  for  a  barque  in  a  fog  in  the  English 
Channel.  In  the  Clyde  six  or  seven  knots  over  the  ground 
"was  held  too  much  for  a  steamer  in  a  thick  fog  (b).  Off 
Cromer,  with  a  whistle  sounding  ahead,  three-and-a-half 
knots  (c),  and  in  the  sea  ten  miles  off  Ushant  four  knots, 
have  been  held  too  fast  (d). 

It  has  been  held  in  America  that  it  is  not  enough  to 
slacken  until  the  speed  is  such  as  would  enable  the  steam- 
ship to  avoid  another  vessel  which  is  soimding  her  fog- 
horn {e).  And  from  the  English  decisions  it  appears  that 
the  rate  must  be  regulated  by  the  thickness  of  the  fog, 
and  the  probability  of  falling  in  with  other  ships,  rather 
than  by  the  supposed  distance  at  which  a  horn  or  bell 
would  be  audible. 

It  is,  of  course,  no  excuse  for  excessive  speed  that  the  Mail  ships, 
ship  is  carrying  mails,  and  under  contract  to  deliver  them 
hy  a  certain  date  (/).     The  common  excuse,  that  a  rate  of  Excuses  for 
speed  greater  than  is  consistent  with  safety  to  other  ships  gp©^^*^ 
is  necessary  for  steerage  way,  is  seldom  listened  to  by  the 
Coui^s ;  nor  the  suggestion  that  the  ship  was  run  at  con- 
siderable speed  in  order  to  get  out  of  the  fog  (g). 


(y)  The  Tenntylvaniay  3  Mar.  Law 
Cas,  0.  S.  477  ;  see  also  The  City 
of  Brooklyn,  1  P.  D.  276. 

(i)  The  Magna  Charta,  1  Asp. 
H&r.  Law  Cas.  153.  ^  in  The 
^dognc,  10  P.  D.  6,  Uiree-and-a- 
qaaiter  to  four  was  said  to  be 
^  fast  in  the  sea  ten  miles  ofi 
Ushant. 

(«)  9P.  D.  114. 

{b)  Link  V.  Bums,  The  Owl  and 


The  Ariadne,  9  Sess.  Cas.  4th  ser. 
118. 

(c)  TheEbor,  11  P.  D.  25. 

(d)  The  Dordogne,  10  P.  D.  6. 
{e)  The  If  anna,  5  Bened.  601. 
(/)  The  Vivid,  Swab.  Ad.  88  ;  10 

Moo.  P.  C.  C.  472 ;   The  Mrthem 
Indiana,  3  Blatchf.  92. 

[g)  The  If  ansa,  5  Beued.  501, 
521 ;  The  Chancellor,  4  Bened.  158, 
164. 

1)  D 
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It  is  a  common  excuse  that  tlie  ship  was  going  as  slow 
as  she  could ;  that  she  would  not  steer,  or  that  her  engines 
would  not  turn  over,  if  she  had  tried  to  go  slower.  The 
answer  to  this  was  given  by  Hannen,  P.j  in  a  recent  case. 
He  said  that  if  a  steamship  is  so  constructed  that  she  can- 
not go  at  a  moderate  speed,  she  navigates  at  her  own 
risk  (A).  And  Butt,  J.,  said,  in  another  case  (/),  that  it 
was  the  duty  of  a  steamer  in  such  circumstances  to  occa- 
sionally stop  her  engines. 

Where  the  fog  was  so  dense  that  a  steamship  heard  the 
whistle  and  hailing  from  another  without  being  able  to  see 
her,  it  was  held  that  her  duty  was  to  stop  at  once  and  hail 
the  other  vessel  (k).  In  a  fog  so  dense  that  it  is  not 
possible  for  a  ship  to  see  others  in  time  to  avoid  them,  she 
is  not  justified  in  being  under  way  at  all,  except  from 
necessity.  Neither  Art.  13,  nor  Art.  18,  justifies  her  in 
being  under  way  under  such  circumstances  (/) .  In  America, 
it  was  said  by  the  Supreme  Court  of  the  United  States 
that  a  steamship  must  lie-to  if  she  is  in  a  fog  in  a  crowded 
part  of  the  sea  and  cannot  go  ahead  so  as  to  have  steerage 
way  on  her  without  danger  to  other  vessels  {m). 

An  inward-bound  ocean  steamship  of  2,435  tons  register 
was  overtaken  near  the  North- West  Lightship  in  Liver- 
pool Bay  by  a  very  dense  fog.  She  lay  with  her  engines 
stopped  driving  stem  foremost  in  an  E.S.E.  direction  to- 
wards Liverpool  with  the  fiood  tide.  It  was  held  that  she 
was  not  in  fault  for  not  having  brought  up  (/i). 


(A)  The  Itrawaddt/j  Ad.  Div., 
16th  June,  1887. 

(t)  The  Jiesolution,  6  Asp.  M.  C. 
363 ;  see  also  per  Hannen,  P.,  in 
TheRoaHta,  ibid.  310. 

(k)  The  Frankland  and  The  Ket- 
trel,  L.  R.  4  P.  C.  529 ;  The  Kirby 
Hall,  8  P.  D.  71 ;  The  Bordogne,  10 
P.  D.  6 ;  and  see  The  Teutoniay  23 
Wall.  77. 

(0  The  Zanctuhirey  L.  R.  4  A.  & 
E.  198 ;  The  Otier^  ibid,  203 ;  The 


Girolamo,  3  Hag.  Ad.  169;  Thf 
Xorih  American  and  The  Wild  Jtote, 
2  Mar.  Law  Caa.  O.  S.  319 ;  Smith 
V.  St.  Latcrenee  Tow  Boat  Co.,  L.  B. 
6  P.  0.  308 :  The  Orion,  2  Mur. 
Law  Ca«.  O.  S.  Dig.  822 ;  The  Vie- 
toria,  3  W.  Rob.  49 ;  The  Tertk,  3 
Hagg.  414 ;  and  see  cases  cited 
supra,  pp.  250,  397. 

(m)  The  Fennsylcania,   19  Wafl. 
125. 

(»)  The  Kirby  Hmll,  8  P.  D.  71. 
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It  would  seem  that  Art.  13  does  not  apply  to  a  steam-      Art.  18. 
ship  Ijing  dead  in  the  water  with  her  engines  stopped.    It  steamfiHp 
neither  requires  her  to  get  under  way,  nor  forbids  her  to  J^^  ^^  ^ 
move  her  engines  ahead  or  astern  (o).     Whether  a  heavy 
steamship  in  the  track  of  ships  is  justified  in  placing  her- 
self in  such  a  helpless  position,  or  whether  it  is  her  duty  to 
do  so  under  some  circumstances,  is  a  difficult  question  for 
an  officer  to  decide,  and  must  depend  upon  the  circum- 
stances of  the  particular  case. 

The  duty  of  a  steamship  under  way  in  a  fog  has  been  I>uty  of 
thus  stated  by  the  Supreme  Court  of  the  United  States : —  i^  ^  fog!^ 
"  The  best  precautions  are  bright  signal  lights ;  very  low 
speed — ^just  sufficient  to  subject  the  vessel  to  the  command 
of  her  helm ;  competent  look-outs  properly  stationed  and 
vigilant  in  the  performance  of  their  duties ;  constant 
ringing  of  the  bell  or  blowing  of  the  fog-horn,  as  the 
ease  may  be ;  and  sufficient  force  at  the  wheel  to  efEect, 
if  necessary,  a  prompt  change  in  the  course  of  the 
vessel"  (p). 

It  has  been  said  in  an  American  case  that  the  meaning  Pressure  of 
of  the  rule  that  a  steamship  shall  in  a  fog  go  at  a  moderate  g^i^  slow^ 
speed  is,  not  that  she  shall  only  have  such  a  pressure  of 
steam  as  vnll  enable  her  to  go  slow,  but  that  she  shall 
have  her  full  steam  power,  and  still  go  slow,  so  that  she 
may  be  able  to  bring  herself  to  a  standstill  as  soon  as 
possible  (g). 

The  mere  alteration  of  course  in  a  fog  by  a  steamship  Alteration  of 
hearing  the  whistle  of  an  approaching  vessel,  is  not  neces-  ®**'*"®' 
sarily  negligence,  though  it  is  made  upon  a  guess  as  to 
the  distance,  position,  and  course  of  the  other  ship  (r). 

(o)  See  T/ie  Boskenna  Saij,  infra,  Butt,  J.,  had  held  that  it  was  wrong 

p.  407.  to  starboard  for  a  whistle  supposed 

[p)  The  Colorado f   1  Otto,   692 ;  to  be  two  and  a-half  points  on  the 

cf.  The  Franeoniay  4  Bened.  181.  starboard  bow,  and  that  the  proper 

[q)  The  Hamay  5  Bened.  501.  manceuvre  would  have  been  at  once 

(r)  The  Vindomora,  14  P.  D.  172  ;  to  stop.     It  seems  that  no  general 

af!d.in  H.  L.,  60  L.  J.  Ad.  1.     In  rule  can  be  laid  down.     See  also 

The  lUMohttion,  6  Asp.  M.  C.  363,  The  Rogeita,  6  Asp.  M.  C.  310. 

I)  D  2 
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Art.  18.  Art.  18  does  not  apply  to  sailing  ships  {t)  ;  but  undue 

Speed  of  Speed  in  a  fog  or  thick  weather  is  not  more  justifiable  for 
^a  foff  ^'^*  sailing  ships  than  for  steamships.  Where  a  sailing  ship 
had  her  studding  sails  set  in  a  thick  fog  and  came  into 
collision  with  another  ship,  Dr.  Lushington  said :  "  It  is 
unquestionably  the  duty  of  a  master  in  intense  fog  to 
exercise  the  utmost  vigilance,  and  to  put  his  vessel  under 
command,  so  as  to  secure  the  best  chance  of  avoiding  all 
accidents,  even  though  such  precautions  may  occasion  some 
delay  in  the  prosecution  of  the  voyage  "  (m).  But  in  this, 
and  in  another  case  (2*),  the  sailing  ship,  though  under  a 
press  of  sail  in  a  fog,  was  not  therefore  held  in  fault  for 
the  collision.  And  in  The  Elysia  a  brig  in  the  Atlantic 
carrying  all  plain  sail  and  going  five  knots  in  a  fog  was 
held  free  from  blame  {y). 

In  The  City  of  Brooklyn  (s:).  Lush,  J.,  said,  as  to  speed: 
"  I  think  the  rule  of  law  with  regard  to  travelling  at  sea 
is  identical  with  the  law  of  travelling  on  the  high  road. 
No  one  on  a  dark  night  has  a  right  to  go  at  such  a  rate  of 
speed  as  not  to  bo  able  to  escape  an  accident  if  he  happens 
to  follow  immediately  in  the  wake  of  another,  whether  it 
be  by  sea  or  land." 

In  very  thick  weather,  or  great  darkness,  a  vessel  is  not 
justified  in  running  through  a  crowded  roadstead,  but 
should,  if  possible,  bring  up  (a).  Nor  is  she  justified  in 
the  Thames  in  leaving  a  wharf  in  a  dense  fog  for  the 
purpose  of  going  up  the  river  on  a  fiood  tide ;  and  it  has 
been  said  that  the  proper  way  to  go  up,  under  such  circum- 
stances, is  stern  first,  dredging  with  the  anchor  on  the 
ground,  so  as  to  be  able  to  bring  up  at  a  moment's 
notice  (6). 


(0  The  Dordogne,  10  P.  D.  6,  12.  (a)  The  Victoria,  3  W.  Rob.  49; 

(a)  The  Itinerant,  2  W.  Bob.  236.       The  George,  4  Not.  of  Caa.  161 ;  The 


x)  The  Ebeneur,  ibid.  206.  Lochlibo,  7  Moo.  P.  C.  C.  427. 

)/)  4  Asp.  Mar.  Law  Cas.  540.  (b)  The jiguadiilana,  Q  Asp.  M.  C. 

(s)  3  Asp.  Mar.  Law  Caa.  230.         390. 
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A  sailing  ship  going  six-and-a-half  knots  over  a  fishing      Art.  18, 
ground  on  a  dark  night,  when  vessels  were  visible  only 
100  or  200  yards  off,  was  held  in  fault  for  a  collision  with 
a  trawler  (c). 

In  The  Hartonj  a  steamship  entering  a  fog  bank  at  a 
speed  of  eight  knots  was  held  in  fault  {d). 

In  TJie  Zadok  (^),  a  barque  with  nearly  all  the  canvas 
set  which  she  could  carry,  going  five  knots  or  upwards  in 
a  fog  in  a  frequented  part  of  the  English  Channel,  was 
held  in  fault,  under  Art.  13,  for  not  going  at  a  moderate 
speed.  In  the  same  case  Sir  J.  Hannen  said,  that  it  is  the 
duty  of  a  sailing  ship  in  a  fog,  where  she  cannot  see  her 
way,  to  moderate  her  speed  to  the  point  at  which  she  has 
just  way  sufficient  to  have  the  power  of  controlling  her 
movements.  A  similar  rule  has  been  laid  down  (obiter) 
in  the  Court  of  Appeal  (/). 

A  vessel  going  at  too  great  a  rate  of  speed  on  a  dark  Inevitable 
night,  or  in  thick  weather,  cannot  be  heard  to  say  that  a  ^^^i,e 
collision  was  the  result  of  inevitable  accident  (g).     Under  pleaded 
such  circumstances  it  is  her  duty  to  go  at  such  a  rate  of  is  excessive, 
speed  as  will  enable  her,  after  discovering  another  vessel, 
to  avoid  her  by  stopping  and  reversing  her  engines  {h). 
If  her  speed  is  higher  than  this,  she  will,  almost  certainly, 
be  held  in  fault  for  any  collision  that  may  occur,  although 
she  does  her  best  to  avoid  it  when  the  other  ship  is  seen  (t ). 
It  has  been  said  that  where  a  sailing  ship  in  a  fog  is 
aware  of  the  proximity  of  another  vessel,  though  unable  to 
see  her,  it  is  the  duty  of  the  person  in  charge  to  order  his 
people  to  stand  by  the  sheets  and  braces,  in  order  to 
mancBuvre  the   sails,  and  assist  the  helm,   at   the  first 
moment  the  other  ship  is  seen  (j). 

{e)  The  Tepperell,  Swab.  Ad.  12 ;  (g)  The  Juliet  Erskine,  6  Not.  of 

cf.  The  Frank,  2  Quebec,   L.  B.  Gas.  633. 

295,  a  barque  on   the    banks  of  (A)  The  Smyrtta,  2  Mar.  Law  Gas. 

Newfoundland.  0.  S.  93. 

W  Ad.  Div.,  crd  Aug.  1886.  (i)   The  Samphire   v.  The  Fanny 

[e)  9  P.  D.  114.  Beck,  Holt,  193. 

(/)  The Dordoffne,  10  P.  D.  6,  12.  {j)^iieTheZadok,^V.'D.  114, 117, 
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THE  REGULATIONS. 


Art.  18. 


American 
caaes  as  to 
moderate 
Bpeedin  a 
fog. 


Steamship's 
smoke  ob- 
BOTiring  lights 
and  view. 


In  The  Beta  (A),  a  schooner  at  night  in  a  dense  fog  in 
the  Bristol  Channel  was  held  in  fault  for  not  going  at  a 
moderate  speed  within  the  meaning  of  Art.  13.  It  does 
not  appear  what  her  speed  was ;  but  she  had  all  plain  sail 
set,  and  it  was  held  that  she  was  going  faster  than  was 
necessary  "  to  keep  her  under  command."  It  is  submitted 
that  the  decisions  as  to  what  is  a  "  moderate  "  speed  for 
small  sailing  ships  bear  heavily  upon  such  yessels,  and 
that  they  should  not  be  carried  any  further.  A  small 
coaster  with  all  plain  sail  set,  sailing  by  the  wind,  is  seldom 
going  more  than  four  or  five  knots,  and  it  may  be  doubted 
whether  she  would  be  less  likely  to  do  damage  if  she 
shortened  sail. 

The  necessity  of  moderate  speed  in  thick  weather  has 
been  insisted  upon  in  numerous  American  cases.  In  a 
judgment  of  the  District  Court  of  New  York  it  was  said 
that  in  a  dense  fog  a  ship  is  bound  to  go  as  slow  as 
possible  consistent  with  steerage  way  (/).  Though  not 
bound  to  lie-to  (w),  ships  are  required  to  use  extra  caution, 
and  to  put  themselves  under  moderate  sail  in  a  fog  (w).  A 
schooner  carrying  on  at  night,  and  racing  with  another 
vessel,  was  held  in  fault  for  a  collision  (o). 

If  a  steamship  has  the  wind  aft,  so  that  her  own  smoke 
is  blown  ahead,  obscuring  her  lights  or  the  view  from  her 
deck,  it  is  her  duty  to  go  at  a  moderate  speed,  and  so  that 
she  may  see  and  be  seen  by  other  vessels  in  time  to  avoid 
collision  (/?). 

The  duty  of  a  steamship  approaching  another  vessel 
with  risk  of  collision,  to  slacken  her  speed,  or  to  stop  and 
reverse,  is  considered  below  (Art.  18). 

The  case  of  a  steamship  lying  dead  in  the  water  in  a 
thick  fog,  and  hearing  the  whistle  or  horn  of  an  approaeh- 


(k)  9  P.  D.  134. 

(/)  The  Westphalia,  4  Bened.  404. 
(m)  The  Morning  Light,  2  Wall. 
550 ;  The  Coloradoy  I  Otto,  692. 
(n)  The  Colorado^  ubi  supra. 


(o)  The  Thomas  Martin,  3  Blatchf . 
517. 

(p)  The  Bona  and  The  Ava,  2 
Asp.  Mar.  Law  Cas.  182;  The 
Vivid,  7  Not.  of  Cas.  127. 
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ing  vessel^  is  not  proTided  for  by  the  Regulations  {q).      Art.  18. 

Art.  13  does  not,  it  is  submitted,  require  her  to  get  way 

on;  nor,  on  the  other  hand,  does  Att.  18  require  her  not 

to  move  her  engines  (r).     It  is  submitted  that  a  sailing 

ship  would  not  be  held  in  fault  for  heaving-to  for  safety 

in  a  fog  (jj). 

The  Lancashire  was  a  Liverpool  and  Birkenhead  ferry  perry  boate 
steamer.     She  left  her  landing  stage  to  cross  the  Mersey  J^^*^^^^ 
in  a  dense  fog,  and  ran  into  The  Levant^  a  vessel  brought 
up  in  her  track.     It  was  contended  for  The  Lancashire 
that  it  was  the  custom  of  the  ferry  boats  to  run  in  all 
weathers,  and  that  it  was  necessary  for  the  convenience  of 
the  public  that  they  should  do  so.     The  Lancashire  was 
held  in  fault  for  the  collision,  on  the  ground  that  she  had 
no  right  to  be  under  way  at  all  in  such  weather  (t).     In 
dehvering  judgment,  the  learned  judge  of  the  Admiralty 
Court  (Sir  R.  Phillimore)  said  (e/)  :  "  The  question  arises 
in  this  case,  whether  it  was  proper  and  right  in  this  ferry 
boat  to  go  deliberately  across  the  river  in  a  fog  of  such  a 
dense  nature  as  here  described,  and  with  the  knowledge 
of  these  vessels  Ijdng  in  her  track,  or  one  of  them  in  her 
track  and  the  others  nearly  so,  and  also  with  the  know- 
ledge that  one  of  them  had,  as  she  contends,  an- insufficient 
watch  ?    It  has  been  urged  very  strongly  on  the  Court 
that,  if  this  were  not  to  be  so,  if  the  steam  ferry  boat  was 
to  be  delayed  on  account  of  the  fog,  the  greatest  possible 
inconvenience  would  ensue  to  the  public.     I  have   no 
doubt  that  it  is  very  much  for  the  convenience  of  the 
public  that  the  ferry  boat  should  go  in  all  weathers,  and 
at  all  times ;  but  at  the  same  time,  I  cannot  myself  think 
it  right  to  set  the  convenience  of  the  public  in  competition 

{q)  See  the  WasMngton  Begula-  («)  See  The  AttHa^  5  Quebec  L. 

tionis,  Art.  15  (^),  as  to  a  specdal  fog  B.  340. 

lignal  for  a  steamship  under  these  (t)  The  Lancashire^  L.  B.  4  A.  & 

drcumBtances.  £.  198. 

(r)  The  Boskenna  Bay,  Ad.  Ct.  (t*)  L.  B.  4  A.  &  E.  201. 

14th  Jan.  1885. 
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.  Art  18.  with  the  possibility,  or  rather  the  probability,  of  injuring 
human  life  and  greatly  damaging  property.  A£  the  same 
time,  the  custom  appears  to  have  been  for  this  vessel  to 
have  gone  across  in  foggy  weather,  as  at  other  times,  and 
regulations  appear  to  have  been  made  with  a  view  to 
preventing  accidents,  surrounding  her  with  every  pre- 
caution that  was  possible.  .  .  .  But  one  thing  appears  to 
me  quite  dear,  that  if  this  ferry  steamer  thinks  herself 
justified  in  going  across  the  river  in  such  a  dense  fog  as 
this,  she  takes  upon  herself  all  the  responsibility  incident 
to  such  a  course.  She  has  the  advantage  if  she  goes  over 
safely,  and  she  must  have  the  disadvantage  if  she  injures 
life  or  property  in  the  course  of  the  passage." 
Law  in  The  law  in  America  as  to  ferry  steamers  being  under 

ferry  boats  way  in  a  f og  seems  to  be  more  favourable  to  the  ferry 
r^ing  in  a  ^j^ats  than  that  of  this  country,  as  laid  down  in  The  Lan- 
cashire.  In  Tfw  ExcJuinge  (;r),  the  U.  S.  Circuit  Court  held, 
that  while  owners  of  ferry  boats  have  not  any  exclusive 
privileges  of  navigation  over  owners  of  other  vessels, 
nevertheless,  while  the  public  convenience  requires  the 
ferry  boats  to  be  running  as  constantly  as  possible,  the 
rules  which  are  applicable  to  the  running  of  such  a  boat 
are,  that  while  more  than  ordinary  care,  vigilance  and 
caution  are  required  on  the  part  of  the  ferry  boat,  she  is 
entitled  to  more  than  ordinary  diligence  on  the  part  of 
other  vessels  to  avoid  her. 

In  another  case  (y),  it  was  held  that  a  ferry  boat  is  not 
bound  to  stop  running  in  a  dense  fog.  There  are  other 
American  cases  to  the  effect  that  vessels  are  required  to 
know  the  usual  track  of  ferry  boats,  and  to  take  precau- 
tions accordingly,  and  particularly  not  to  anchor  in  their 
track  (s). 

Tlie  speed  of  vessels  in  some  rivers  {a)  is  regulated  by 

(jr)  lOBlatchf.    lf^8.      See    also  (;}  The  fftuism,  6  Bened.  206; 

IfoJ)nan  V.  Union  J'lrnj  of  Brook hjn^  The  Relief  Oloott,  104. 

68  N.  York  Rep.  38.).  {a)  As  in  tho  Thames  and  Tmb; 

(y)  Th€  Lydia,  11  Blatchf.  415.  see  in/r*,  pp.  o7i,  580. 
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local  rales.      These  rules  are  usually  applicable  in  all      Art  18. 
weathers,  whether  thick  or  fine. 


Steering  and  Sailing  Rules. 

Article  14  (6). 
When  two  miling-Bhipa  are  approaching  one  another  so  as      Art.  14. 


to  involve  risk  o/collisiany  one  of  them  shall  keep  out  of  the  Two  sailing- 
tray  of  the  other  J  as  follows,  viz, : —  ^hipa. 

(a)  A  ship  which  is  running  free  shall  keep  out  of  the  way 
of  a  ship  which  is  close-hauled. 

(b)  A  ship  which  is  close-hauled  on  the  port  tack  shall  keep 
(fut  of  the  way  of  a  ship  which  is  close-hauled  on  the  starboard 
iack, 

(c)  When  both  are  running  free  with  the  wind  on  different 
iides,  the  ship  which  has  the  unnd  on  the  port  side  shall  keep 
out  of  the  way  of  the  other, 

(d)  When  both  are  running  free  with  the  wind  on  the  same 
««/e,  the  ship  which  is  to  windward  shall  keep  out  of  the  way  of 
the  Hhip  which  is  to  leeward. 

(e)  A  ship  which  has  the  unnd  aft  shall  keep  out  of  the  way 
^fthe  other  ship. 

This  Article  is  identical  with  Art.  14  of  the  Regulations 
of  1880.  It  is  diflEerent  in  form  from  the  meeting  and 
crossmg  rules  (Arts.  11  and  12)  of  the  Regulations  of 
1863(c).    Its  effect,  however,  is  the  same,  except  in  one 


(i)  Corresponding  to  Art.  17  of 
the  Washington  Regnlations. 

{c)  As  to  the  origin  of  the  **  port- 
tack"  mle,  and  of  the  mle  that  a 
>hip  with  the  wind  free  shaU  keep 
out  of  the  way,  see  supra,  p.  339. 
Except,  perhaps,  as  to  para- 
^ph(a],  the  rules  of  Art.  14 
embody  the  previous  practice  of 
^i^cn,  irrespective  of  legislation. 
^ut  the  practice  seems  to  have  been 
loose.  Whether  the  ship  on  the 
P^  tack  was  always  required  to 
°|^  up  and  go  under  the  stem  of 
the  other,  or  whether  she  was  at 


liberty  to  keep  out  of  the  way  by 
taking  other  steps,  was  uncertain : 
see  The  Hose,  2  W.  Rob.  1 ;  The 
Dumfries,  Swab.  Ad.  126;  The 
Gazelle,  5  Not.  of  Gas.  101.  The 
rule  that  the  ship  on  the  port  tack 
must  give  way  was  applied  to  a 
ship  with  the  wind  a  point  or  two 
free  :  The  Stranger,  6  Wot.  of  Oas. 
36 ;  and  also  where  the  course  of 
the  other  ship  was  doubtful :  The 
Traveller,  2  W.  Rob.  197 ;  The  Anne 
and  Mary,  ibid.  189  ;  The  George,  5 
Not.  of  Gas.  368. 
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Artie 


'*  Running 
free  : 


mean- 


ing of  the 
term. 


case — ^that  of  two  sailing  ships  meeting  end  on,  that  is  to 
say,  with  their  masts  or  keels  in  a  line,  or  nearly  so.  Such 
vessels  were  required  by  Art.  11  of  the  Eegolations  of 
1863  to  put  their  helms  to  port,  a  manceuvre  obviously 
dangerous  for  a  vessel  close-hauled  on  the  starboard  tacL 
The  effect  of  putting  the  helm  of  a  ship  close-hauled  on 
the  starboard  tack  to  port  being,  in  many  cases,  to  throw 
the  ship  out  of  command,  and  to  cause  imminent  risk  of 
collision,  it  was,  under  the  port-helm  rule  of  former  Acts, 
often  a  question  of  difficulty  whether  a  ship  close-hauled 
on  the  starboard  tack  broke  the  law  by  not  porting  (d). 
As  to  what  is  "  risk  of  collision,"  see  above,  p.  348. 

The  classification  of  sailing  ships  contained  in  this  Article 
occasions  some  difficulty.     It  is  probably  intended  to  be 
an  exhaustive  and  not  a  cross  classification.     It  is  doubtful 
whether  it  is  either  the  one  or  the  other ;  and  the  wording 
is  at  least  ambiguous.     "  Running  free "  appears  to  mean 
not  close-hauled ;  but  the  phrase  is  not  happily  chosen  to 
describe  a  ship  ramp  full,  /.  c,  having  the  vrind  a  point  or 
two  free  and  forward  of  the  beam  {e).     The  words  "  witli 
the  wind  abaft  the  beam"  occur  in  Art.  12.     Again,  the 
question  arises,  whether  a  vessel  which  "has  the  wind  aft" 
can  at  the  same  time  be  "  running  free  " ;  and,  if  so,  whether 
(d)  or  (e)  prevails;  whether,  if  she  is  to  leeward  of  the  other 
ship.  Art.  14  requires  her  to  keep  out  of  the  way  under  (e), 
or  to  keep  her  course  under  the  combined  operation  of  (d) 
and  Art.  22.     A  further  question  arises,  as  to  how  the 


(rf)  See  The  Norge  and  The  TTol- 
verine,  Holt's  Rule  of  the  Road,  89 ; 
Tfie  Arnalia  and  Tlie  Maria,  ibid, 
87  ;  The  Friucestan  Lovisa  and  The 
ArtetMu^  ibid.  75.  Under  the 
former  Acts  see  The  BeUy,  1  Sp.  E. 
&  A.  34,  note ;  The  Clarence^  ibid. 
206;  The  Halcyon,  Lush.  100; 
Chadwick  v.  City  of  Dublin  Steam 
racket  Co.,  6  Ell.  &  Bl.  771 ;  The 
Dumfries,  S  wab.  Ad.  1 25.  American 
oases  on  the  same  point  are — The 


Tracy  J.  Jironson,  3  Bened.  341; 
The  Helen  J.  HoUcay  and  The  Moore, 
6  Bened.  536  ;  The  Annie  Lindsay, 
ibid.  290  ;  The  SyhesUr  Hale,  ibid. 
523. 

(r)  A  ship  in  this  condition 
appears  to  be  treated  as  close- 
hauled  in  the  trades,  though  such 
a  view  was  not  coimtenanoed  bj 
the  Court:  The  Earl  Wemyss,  6 
Asp.  M.  C.  364  ;  on  app.  61  L.  T. 
N.  S.  289. 
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diyiding  line  between  "running  free"  and  having  "the      iUrt.  14. 

wind  aft"  is  to  be  drawn ;   whether,  for  example,  a  ship 

with  the  wind  on  the  quarter,  say,  thi-ee  points  from  dead 

aft,  "  has  the  wind  aft."     These  diflBculties  will  be  found 

discussed  at  length  in  The  Privateer  (/),  an  Irish  case. 

In  that  case  the  Court  appears  to  have  been  of  opinion  that 

a  ship  may  at  the  same  time  be  "  running  free"  and  have 

**  the  wind  aft"  ;  and  it  appears  to  have  been  held  in  the 

same  case  that  a  ship  with  the  wind  about  two  points  free 

was  close-hauled ;  but  the  latter  view  receives  no  support 

from  the  Master  of  the  Rolls,  who  recently  expressed  the 

opinion  that  a  ship  might  be  close-hauled  when  sailing  a 

pint  off  the  wind,  but  doubted  whether  she  would  be  so 

when  sailing  a  point  and  a-half  off  {g). 

In  The  Singapore  (A),  decided  under  the  Eegulations  of 
1863,  Lord  Westbury  appears  to  have  used  the  phrase 
"running  free"  as  equivalent  to  "free" — the  term  used 
in  Art.  12  of  of  the  Regulations  of  1863.  But  in  that  case 
the  ship,  heading  E.  with  the  wind  at  N.W.,  was  clearly 
hoth  free  and  running. 

In  The  Spring  (i)  a  smack  with  the  wind  from  two  to 
four  points  from  dead  aft  was  held  to  have  the  wind  aft 
within  the  meaning  of  Art.  12  of  the  Eegulations  of  1863. 

A  ship  required  by  the  Regulations  to  keep  out  of  the  A  ship  re- 
way  of  another  may  do  so  in  any  way  she  thinks  proper.  ^      ^^^^^ 
She  may  go  ahead  or  astern  of  the  other,  and  she  may  put  *^®  ^ay  ™ay 
her  helm  to  port  or  starboard,  as  she  thinks  best  (A*).     But  way  she 
she  has  no  right  to  embarrass  the  other,  or  to  put  her  into  *^^"^  proper, 
a  difficulty.     Thus,  it  has  been  held  in  America  (/),  that 
where  two  courses  are  open  to  a  vessel  required  to  keep  out 
of  the  way,  and  she  selects  the  more  hazardous,  she  is 

(/)  7  L.  K.  Ir.  105 ;  infra,  p. 418.  Cas.  264 ;  TJie  Carroll,  8  WaU.  302 ; 

See  also  The  Byfoged  Chrittmsen,  4  The  Great  Eastern,  2  Mar.  Law  Cas. 

App.  Cas.  C69.  O.  S.  97.     The  Washington  Regu- 

\<g)  The  Earl  IFemj/ss,  61  L.  T.  lations,   Art.    22,   require    her    to 

N.  S.  at  p.  290.  ,  avoid    **  crossing    ahead    of    the 

{h)  L.  R.  1  P.  C.  378.  other." 

(i;  L.  K.  1  A.  &  E.  90.  (/)  The  Empire  State,  1  Boned. 

{k)  The  yor,  2  Asp.  Mar.  Law  ol. 
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Art.  14. 


Art.  14  is 
supplemented 
and  qiodified 
by  Art.  20 
and  Art.  22. 


Duty  of  nhip 
required  to 
keep  her 
course  to 
stand  on ; 


though  it  is 
an  infringe- 
ment to  come 
up  as  mucli  as 
two  points 
and  a-half. 


responsible  for  a  oollision  that  would  not  haye  oocnrred  if 
she  had  taken  the  safer  oourse. 

Art.  14  is  supplemented  by,  and  must  be  read  with, 
Arts.  20  and  22 ;  the  former  requires  a  sailing  ship  over- 
taJdng  another  to  keep  out  of  the  way  {tn) ;  the  latter 
requires  the  overtaken  ship  to  keep  her  course  (n).  The 
difficulty  which  arose  under  the  Rules  of  1863,  of  drawing 
the  line  between  "crossing"  and  "overtaking"  ships  ((»), 
is  intended  to  be  removed  by  the  opening  words  of  Art.  20. 
It  seems  that  under  the  existing  Regulations  a  sailing 
ship  which  is  travelling  faster  than  another  ahead  or  any- 
where forward  of  her  own  beam  and  coming  up  with  her, 
must  keep  out  of  the  way  (p).  It  will  be  observed  that  the 
word  "crossing,"  which  governed  the  corresponding  Article 
(12)  of  the  Regulations  of  1863,  does  not  occur  in  the 
Article  now  under  discussion. 

The  duty  of  the  ship  close-hauled  on  the  starboard  tack, 
under  Art.  14,  is  strictly  to  obey  the  rule  requiring  her  to 
keep  her  course.  She  can  excuse  a  departure  from  that 
rule  only  by  showing  that  it  was  necessary  to  avoid  imme- 
diate danger  {q),  "  Keeping  her  course  "  under  Art.  22 
means  keeping  her  course  by  the  wind.  If  in  so  doing 
she  comes  to  or  breaks  off  a  little,  she  does  not  thereby 
infringe  Art.  22  (r) ;  though  it  is  an  infringement  if, 
alleging  that  she  is  close-hauled,  she  comes  up  as  much  as 
two  and  a-half  points  (rr).  But  a  vessel  would  not  be 
justified  by  Art.  14  in  standing  on  obstinately  where  it 
is  clear  that  a  collision  may  be  avoided  if  she  alters  her 
helm,  and  in  no  other  way  (»). 

The  rule  requiring  a  ship  close-hauled  on  the  starboard 
tack  to  stand  on  appears  formerly  not  to  have  been  so 
strict  as  it  is  under  the  existing  law.     Formerly,  where 


(m)  See  infra,  p.  457. 

(n)  See  infra^  p.  471. 

(o)  See  infra,  p.  42G. 

Ip)  See  TheScaton,  infra,  p.  459. 

Iq)  See  Art.  23,  infra,  p.  480. 

(r)   The  Jfannion,  1    Asp.  Mar. 


Law  Cas.  412  ;  The  Aitno  and  The 
Amelia^  2  Asp.  Mar.  Law  Cas.  96. 

(rr)  The  Karl  l^rmyss,  6  Asp.  M. 
C.  364 ;  on  app.  61 L.  T.  N.  S.  289. 

(«)  The  Lake  St.  Clair  and  The 
rndrnrrifrr,  2  App.  Can.  389. 
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twoveesels  on  opposite  tacks  were  approaching  with  risk  of  Art.  14. 
collision,  it  was  held  to  be  the  proper  course  for  both  to  put 
their  hehns  to  port  (^).  Such  is  not  now  the  law.  Before 
altering  her  helm,  a  ship  must  ascertain  what  course  the 
other  ship  is  upon,  and  how  she  has  the  wind.  Her  duty 
is  to  wait  until  she  knows  what  the  Kegulations  require 
her  to  do.  A  wrong  step  taken  by  a  ship  in  ignorance  of 
the  other's  course  will  cause  her  to  be  held  in  fault  if  a 
collision  ensues. 

Hence  arise  cases  of  great  perplexity  to  seamen.  A  Ahardcaae. 
ship,  A.,  close-hauled  on  the  port  tack,  sees  a  red  light  of 
another,  B.,  ahead,  and  a  point  or  two  on  his  starboard 
bow.  He  cannot  make  out  what  is  B.'s  course.  Not 
knowing  which  Article  of  the  Eegulations  applies  to  his 
case,  A.  stands  on,  and  at  the  last  moment  bears  up, 
thinking,  erroneously,  that  B.  is  close-hauled  on  the  star- 
board tack.  At  the  same  moment,  B.,  who  has  the  wind 
free,  bears  up.  A  collision  follows,  for  which  A.  is  pro- 
bably held  in  fault,  because  he  did  not  keep  his  course. 
The  temptation  for  A.,  on  first  seeing  B.,  to  bear  up,  go 
about,  wear,  or  to  take  other  steps  which  he  thinks  will 
avoid  risk  of  collision,  without  regard  to  the  Eegulations, 
is  strong. 

The  foUowing  iUustration  may  be  suggested  :— TKe 
wind  being  north,  a  ship  close-hauled  on  the  port  tack  and 
•heading  E.N.E.,  sees,  within  a  quarter  of  a  mile,  and  on 
her  lee  bow,  a  red  light.  The  vessel  to  which  it  belongs 
may  be  either  in  stays,  and  heading  N.,  or  she  may  be 
close-hauled  on  the  starboard  tack,  and  heading  from 
N.W.  to  "W.N.W. ;  or,  again,  she  may  have  the  vrind  free 
aad  be  heading  from  "W.N.W.  to  W.  by  S.  In  the  first 
case  supposed,  the  rapid  alteration  in  the  bearing  of  the 
light  as  it  crossed  her  bows  would  assist  her  in  arriving  at 
the  conclusion  that  the  other  ship  was  close-hauled  on  the 

{t)  Thi  Smuiopatamf  5  Kot.  of  Cas.  61,  66, 
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Art.  14.  starboard  tack  and  heading  about  N.W.,  and  in  this  case 
the  duty  of  the  first  ship  is  dear — to  keep  out  of  the  way. 
On  the  other  hand,  if  the  ship  to  which  the  red  light 
belonged  were  light,  under  low  sail,  and  making  consider- 
able lee-way,  the  alteration  in  the  bearing  of  the  light 
would  be  very  slow,  and  it  might  easily  be  mistaken  for 
the  light  of  a  ship  having  the  wind  free.  In  this  case  it 
would  be  very  difficult  for  the  ship  on  the  port  tack  to 
appreciate  the  actual  circumstances  of  the  situation  in  time 
to  comply  with  the  Regulations  so  as  to  avoid  a  collision. 

In  The  Theodore  H,  Rand  (c),  the  ship  on  the  port  tack 
was  held  not  to  be  in  fault,  although  she  bore  up  and  so 
caused  the  collision,  because  she  could  not,  -with  reasonable 
care,  have  known  that  the  other  ship  was  running  free. 

A  vessel  may  be  close-hauled  within  the  meaning  of 
Art.  14,  although  she  is  not  lying  so  close  to  the  wind  that 
she  cannot  luff  a  trifle  without  throwing  herself  in 
stays  {d) .  In  The  Breadalbane  {e) ,  a  brig,  heading  six  points 
from  the  wind,  and  a  ship,  with  her  fore-topsail  carried 
away,  heading  seven-and-a-half  points  from  the  wind,  were 
held  to  be  both  close-hauled.  A  ship  sailing  full  and  by, 
and  being  kept  "  a  good  full,"  would  be  close-hauled 
within  Art.  14. 

A  ship  with  the  wind  free  must  keep  out  of  the  way  of 
a  ship  hove-to,  by  virtue,  it  seems,  of  Art.  14  (a)  or 
Art.  14  (e) ;  for  a  ship  hove-to  is  close-hauled  within  the 
meaning  of  this  Article  (/). 

It  has  already  been  stated  {g)  that  Art.  5,  relating  to 
wi^n  Art.  14  ^V^  ^^^  imder  command,  probably  does  not  apply  to  a 
and  required    ghip  hove-to  in  the  ordinary  course  of  navigation.     Art.  14, 


KeaniDg  of 
*  *  close- 
hauled." 


Whether  a 


(c)  12  App.  Cas.  247. 

{d)  The  Singapore  and  The  ITehe, 
Holt,  124  ;  L.  R.  1  P.  C.  378,  383 ; 
Chadwick  v.  The  City  of  bublin 
Steam  Faeket  Co,,  6  Ell.  &  Bl.  771 ; 
The  £arl  Wemysi,  6  Asp.  M.  C. 
364;  on  app.  61  L.  T.  N.  S. 
289. 


(e)  7  P.  D.  186. 

(/)  The  Eleanor  ▼.  The  Alma,  2 
Mar.  Law  Cas.  O.  S.  240;  The 
Jlosalie,  5  P.  D.  215  ;  The  Jamt, 
Swab.  60  ;  The  London,  6  Not.  of 
Cas.  29 ;  The  Blenheim,  1  Sp.  £.  ^ 
A.  286. 

{jH)  Supra,  p.  373. 
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therefore,  applies  to  a  ship  IjdDg-to,  so  as  to  require  her      Art.  14. 
to  keep  out  of  the  way,  notwithstanding  her  comparatively  to  keep  out 
helpless  condition.     In  a  case  (A)  decided  in  1847,  the  ^  *^®  ^*y- 
facts  were  as  follows:    The  Latinia,   a  schooner  close- 
hauled  on  the  starboard  tack,  came  into  collision  in  broad 
daylight  with  The  London^  a  schooner  hove-to  on  the  port 
tack.     The  crew  of  The  London  were  engaged  in  reefing 
her  topsail.     The  helm  of  Tlie  Lavima,  which  had  been 
lashed   a-lee,   was  put  over   to  port  shortly  before  the 
collision.     The  Lavinia  kept  her  course  up  to  the  moment 
of  collision,  and  hailed  The  London  to  port.    It  was  held 
that  I7ie  London  was  solely  in  fault. 

In  the  case  of  The  Young  Alonso  a  dandy-rigged 
smack,  hove-to  on  the  port  tack,  was  held  in  fault  under 
Art.  12  of  the  Eegulations  of  1863,  for  a  collision  with 
The  RosaliCy  a  three-masted  schooner,  close-hauled  on  the 
starboard  tack.  The  collision  was  in  the  daytime  in  clear 
'weather,  and  The  Rosalie  {i)  was  held  to  be  also  in  fault. 
It  does  not  appear  that  either  vessel  did  anything  to  avoid 
the  collision. 

A  tug  drifting  about  in  the  track  of  ships  without  Tug  drifting, 
sufficient  steam  to  get  way  upon  her,  was  held  in  fault  in 
a  colonial  case  {1%). 

The  following  American  case  is  instructive  upon  a  point  Sailiug  ship 
which  does  not  appear  to  have  been  sufficiently  considered  ^^^"  °' 
in  the  English  cases.  A  schooner,  with  the  wind  free, 
■was  in  collision  with  a  pilot  boat  lyiug-to  with  her  helm 
lashed  a-lee.  The  pilot  boat  was  forging  ahead  at  the 
rate  of  about  a  knot  an  hour,  as  she  kept  coming  to  and 
falling  off.  Both  vessels  were,  in  1866,  held  by  the 
District  Court  of  the  United  States  to  be  in  fault  for  the 
collision  :  the  schooner  for  not  keeping  out  of  the  way  of 

{h)  The  London,  6  Not.  of  Cas.  But  Bee  The  Eleanor,  ubi  supra. 

29.     The  Blenheim,  I  Sp.  E.  &  A.  (t)  5  P.  D.  245. 

285   (decided  in  1854),  is  a  yery  [k)  The    Byroti,   2    New    South 

naiilaT  cafie ;  The  James,  Swab.  60.  Wales  L.  B.  Ad.  I. 
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Art.  14.  a  vessel  which  was  "  close-hauled,"  and  the  pilot  boat  for 
not  keeping  her  course.  The  Court  said  that  the  proper 
course  for  those  on  board  the  pilot  boat  to  have  taken  was 
to  get  way  on  her,  so  as  to  keep  a  steady  course  (/).  This 
seems  a  reasonable  decision  as  regards  the  duty  of  the 
pilot  boat.  It  may  well  be  doubted  whether  heaving-to  in 
the  track  of  ships  and  lashing  the  helm  a-lee,  in  order  to 
save  the  trouble  of  a  hand  at  the  helm,  is  not  in  itself 
negligence  for  which  the  ship  should  be  held  liable  in  case 
of  collision  (m).  A  vessel  so  situated  is  practically  helpless 
to  keep  out  of  the  way  herself ;  and  her  lights  are  mis- 
leading to  other  ships  because  of  her  unsteady  course  and 
the  lee-way  she  makes.  It  is  a  common  practice  for 
shrimpers  in  the  Thames,  and  trawlers  in  the  North  Sea,  to 
leave  their  vessels  to  drive  with  the  tide  in  the  manner 
described  above.  Line  fishermen  in  the  Channel  and 
in  the  North  Sea  lower  their  head-sails  and  ease  off  the 
main  sheet.  A  vessel  so  handled  is  wholly  out  of  control, 
and  in  case  of  collision  it  is  submitted  she  could  not 
be  heard  to  say  that  she  was  not  in  fault  («). 

Heaving-to  for  safety,  or  other  reason,  in  the  ordinary 
course  of  navigation,  is,  of  course,  not  negligence.  It  is 
submitted,  however,  that  a  ship  hove-to  is  required  to 
exercise  more  than  ordinary  care,  so  that  she  may  not  be 
an  obstruction  to  navigation  (o). 

The  following  cases,  decided  under  the  Regulations  of 
1863,  illustrate  the  application  of  Art.  14,  and  the  circum- 
stances under  which  it  may  be  departed  from  : — 
Gases  illus-  Two  ships  were  turning  to  windward  in  a  narrow  clian- 

Art.  14.  iielj  both  on  the  starboard  tack,  and  one  following  in  the 

wake  of  the  other.     The  leading  ship,  having  stood  as  far 
towards  the  side  of  the  channel  as  was  prudent,  went 

(/)  The  Transit,  3  Bened.  192.  the  case  of   The  Story  26th  Kor. 

(m)  See  The  Eleanor,  ubi  supra,  1887. 

(n)  Notwithstanding  the  resulc  (o)  See  The  Attiia,  5  Quebec  !>• 

of  the  Board  of  Trade  inquiry  in  R.  840. 
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about.     There  was  risk  of  collision  if  the  other  ship  stood      Art.  14. 
on.    It  was  held  that  it  was  the  duty  of  the  following  ~ 

ship,  although  on  the  starboard  tack,  to  go  about  when  the 
leading  ship  did  so  {p). 

In  a  case  where  the  courses  of  the  two  ships  were  within 
a  point  of  being  directly  opposite  (W.N.  W.  and  S.E.  by  E.), 
flie  Privy  Council  held  that  they  were  "  crossing,"  and  not 
"meeting,"  ships  (q). 

Where  two  vessels  close-hauled  on  opposite  tacks  sighted 
each  other  at  so  short  a  distance  that  it  was  not  possible 
for  the  ship  on  the  port  tack  to  avoid  the  other  if  the  latter 
stood  on,  it  was  held  that  it  was  the  duty  of  the  latter  to 
port  and  let  go  her  head  sheets  (r). 

Where  a  ship  close-hauled  on  the  port  tack  was  unable 
to  bear  up  owing  to  her  head-gear  being  carried  away,  and 
the  other  ship,  in  ignorance  of  her  disabled  condition,  kept 
her  course,  a  collision  which  followed  was  held  to  be  an 
inevitable  accident  («). 

Two  heavy  full-rigged  ships  were  turning  to  windward 
in  the  St.  Lawrence.  One  of  them.  The  Lake  St.  Clair^ 
whilst  in  stays,  was  struck  by  the  other.  The  Underwriter^ 
nearly  at  right  angles  on  the  starboard  side.  Those  on 
hoard  The  Underwriter  could  not  see  that  The  Lake  St,  Clair 
was  in  stays  in  time  to  avoid  her ;  but  they  might  have 
avoided  her  if  they  had  ported  their  helm  when  hailed  to 
do  80.  The  Undericriter  was  held  in  fault  for  not  porting, 
and  The  Lake  St.  Clair  for  not  having  braced  her  head 
yards  aback,  and  for  having  hauled  her  fore-yard  (t). 

The  wind  being  somewhere  from  S.  to  S.S.E.,  the  sloop 
Constantine^  heading  N.N.E.,  fell  in  with  the  cutter  Springy 
heading  W.  by  S.,  and  to  leeward.    It  was  held  that  it 

(p)  The  FriseiOa,  L.  E.  3  A.  &  (r)  The  Lady  Anne,  16  Jur.  18. 

E.  126 ;  and  see  The  Lake  8t.  Clair  (»)  The  Aimo  and  The  Amelia,  2 

Mid  The  Underwriter,  3  A£^.  Mar.  Asp.  Mar.  Law  Cas.  96. 
Law  Cas.  361 ;  infra.  (0   WiUon    v.    Canada    Shipping 

[q)  The  Comtituti(m,2yLoo.V,0.  Co.,  The  Lake  St.   Clair  and   The 

C.  463.  Undertoriter,  2  App.  Cas.  389. 

M.  B  E 


M    I 
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Art,  li.      was  the  duty  of  The  Comtantine  to  keep  out  of  the  way, 
and  that  the  duty  of  The  Spring  was  to  keep  her  course  (w). 

A  full-rigged  ship,  with  the  wind  free,  crossing  a  brig 
and  a  schooner  close-hauled  on  the  same  tack,  was  held  in 
fault  for  approaching  them  so  close  that,  upon  the  schooner 
going  about,  a  collision  with  the  brig  was  inevitable  (a?). 

A  ship  just  gathering  way  on  the  port  tack,  after  going 
about,  was  held  free  from  blame  for  a  collision  with  another 
close-hauled  on  the  starboard  tack,  which  had  approached 
her  too  near  whilst  in  stays  (y). 

A  collision  occurred  between  the  barque  St.  Jean  and 
the  barque  Privateer.     The  St.  Jean  had  the  wind  on  the 
port  side  about  two  points  free.     The  Privateer  had  the 
wind  somewhere  between  dead  aft  and  three  points  on 
the  starboard  quarter.     It  was  held  (in  Ireland)  that  it 
was  the  duty  of  The  Privateer  to  keep  out  of  the  way  (ff), 
either  by  virtue  of  Art.  14  (a)  or  Art.  14  (e).     The  case 
of  The  Singapore  {a)  was  relied  on  as  an  authority  for  the 
proposition,  that  a  vessel  heading  as  much  as  eight  points 
from  the  wind  is  "  close-hauled  '*  within  the  meaning  of 
the  Eegulations.     In  that  case  a  laden  barque  was  heading 
seven  points  from  the  wind,  and  was  held  to  be  close- 
hauled.     It  is  submitted  that  The  Singapore  is  an  extreme 
case,  and  that  a  vessel  heading  more  than  seven  points 
from  the  wind  cannot  be  properly  said  to  be  close-hauled. 

A  brig  was  heading  E.  by  N.  on  the  starboard  tack, 
close-hauled,  and  a  ship,  also  on  the  starboard  tack,  and 
said  to  be  close-hauled  (6),  heading  N.E.  by  E.  half  E., 
was  to  windward  of  her.  Each  vessel  pleaded  that  the 
other,  when  first  seen,  was  about  four<points  abaft  her  own 
{i.e.  the  complainant's)  beam.     It  appears  to  have  been 

(«}  The  Spring,  L.  K.  1  A.  &  E.  (c)  The  IHvaUer,   9  L.  B.  Ir. 

99.  105. 

(x)  The  Mohile,  Swab.  Adm.  69 ;  (a)  L.  R.  I  P.  G.  378. 

on  app.  ibid.  127;   this  cose  was  (b)  She  had   carried  away  her 

under  a  former  Act.  fore-topsail  shortly  before  the  ool- 

(y)  The  Charhtte  Saab,  Brown,  lision. 
Ad.  453. 
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held  that  the  allegation  of  the  brig  was  proved — ^that  the  Art.  14. 
ship  was  overtaking  the  brig ;  and  that  her  duty,  there- 
fore, was  to  keep  out  of  her  way.  But  the  case  is  not 
satisfactory,  for  the  Court  appears  to  have  been  of  opinion 
that  the  ships  were,  in  fact,  not  within  the  overtaking 
(Art.  22)  rule,  but  within  Art.  14  (c). 

Two  ships,  close-hauled  on  opposite  tacks,  were  crossing 
each  other.  The  ship  on  the  starboard  tack  was  held  in 
fault  for  not  keeping  out  of  the  way  when  the  other,  being 
ahead  and  to  windward,  could  not  bear  up  without  risk  of 
collision,  and  could  not  go  about  because  of  a  shoal  {d). 

A  sloop,  with  the  wind  free,  was  running  through  a 
narrow  channel  agarost  a  strong  tide  close  to  the  shore. 
Two  schooners,  the  combined  length  of  which  was  equal  to 
half  the  breadth  of  the  channel,  were  beating  to  windward 
in  the  opposite  direction.  It  was  held  that  the  stemmost 
of  the  schooners  was  in  fault  for  standing  on  when  under 
the  stem  of  the  leading  schooner,  so  that  when  she  was 
obliged  to  go  about  she  ran  into  the  sloop,  which  could  not 
avoid  her  without  going  ashore  (e). 

Article  16  (/). 

Jf  two  ships  under  steam  are  meeting  end  ow,  or  nearly  end      Art.  15. 
on^  so  as  to  involve  risk  of  collision,  each  shall  alter  her  course  Two  ships 
to  starboard,  so  that  each  may  pass  on  the  port  side  of  the  ^^^  ®*®*™ 
Uher, 

This  Article  only  applies  to  cases  where  ships  are  meeting 
end  ow,  or  nearly  end  otiy  in  such  a  manner  as  to  involve  risk 
ofeollisiony  and  does  ndt  apply  to  two  ships  which  musty  if  both 
kep  an  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 

(e)  neBreadalbane,TP.  D.  184.  {e)  The  Mark  Eveline,  16  WaU. 

\i)  The   Ann    Caroline,  2  Mar.  348. 

Uw  Gas.  O.   S.   208   (American  (/)  Corresponding  to  Art.  18  of 

CMe) ;  cp.  The  Maggie  /.  Smith,  the  Washington  Begnlations. 
16  Davis,  IT.  S.  at  p.  354. 

ee2 
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^Jft.  10.  ttiio  ships  M  end  ouy  or  nearly  end  on,  to  the  other  ;  in  other 
icordSf  to  cases  in  whichy  by  day,  each  ship  sees  the  masts  of  the 
other  in  a  line^  or  nearly  in  a  line^  with  her  men  ;  and  by 
night  to  cases  in  which  each  ship  is  in  such  a  position  as  to  see 
both  the  side  lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  ship  sees  another 
ahead  crossing  her  own  course;  or  by  night  to  cases  where  the 
red  light  of  one  ship  is  opposed  to  the  red  light  of  the  other ^  or 
where  the  green  light  of  one  ship  is  opposed  to  the  green  light 
of  the  other y  or  where  a  red  light  without  a  green  light y  or  a 
green  light  without  a  red  lights  is  seen  aheady  or  where  both 
green  and  red  lights  are  seen  anywhere  but  ahead. 

This  Article  is  identical  with  Art.  15  of  the  B^egulations 
of  1880.  It  contains  the  substance  of  Art.  13  of  the 
Begulations  of  1863,  and  of  an  Order  in  Council  of  the 
30th  of  July,  1868,  explaining  the  meaning  of  "end 
on"  {g).  The  interpreting  Order  is  said  to  have  been 
made  in  consequence  of  the  decision  in  The  Cleopatra  (A), 
by  which  the  port  helm  rule  of  a  former  Act  (t )  was  held 
to  apply  where  the  ships  were  on  parallel  courses  green 
to  green,  each  being  on  the  starboard  bow  of  the  other  {k). 

The  words  ''each  shall  altar  her  course  to  starboard" 
are  exactly  equivalent  to  ''  the  helms  of  both  shall  be  put 
to  port"  of  the  Eegulations  of  1863  (/).    The  words  "so 


is)  It  IB  not  clear  that  25  &  26 
Vict.  0.  63,  authorizee  an  interpie- 
tation  of  the  RegnlationB  hj  Order 
in  Council.  No  Order  in  Council 
applied  the  inteipretinff  Order  to 
foreign  ships  out  of  British  juris- 
diction, and  it  has  been  doubted 
whether  the  interpreting  Order 
ever  affected  foreign  ships.  Any 
diffiddty  upon  this  point  is  at  an 
end  sinoe  the  existing  Art.  16  has 
been  in  force. 

(A)  Swab.  135.  The  case  was 
followed  in  The  Arabian,  2  Stuart's 
V.-Ad.  Rep.  72. 

(i)  17  &  18  Vict.  c.  104,  s.  296. 

(k)  See  The  Odsua,  4  Asp.  Mar. 


Law  Cas.  493. 

(Q  The  alteration  in  the  word- 
ing of  the  Regulations  was  pro- 
bably made  with  a  view  to  a  possible 
uniformity  of  system  amongst  the 
seamen  of  all  nations  as  n^ards 
orders  to  the  helm.     In  Englisfa 
ships  the  order  which  sends  the 
ship's  head  to  starboard  is  <*port!" 
In  France  the  equivalent  order  is 
'<  tribord ! '  '—the  literal  translatioa 
of   which   is    *'  starboard."      In 
London  School    Board  y.   Lordlier, 
Times,  20th  Feb.,  1884,  a  Thames 
pilot  was  held  liable  for  a  ooIlisioB 
caused  by  his  giving  the  order  in 
French,  "  tribord  I '*^  with  the  in- 
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that  each  may  pass  on  the  port  side  of  the  other ''  appear      Art.  16. 
to  be  merely  explanatory.  ~ 

The  vessels  desoribed  in  this  Article  as  '^  ships  under 
steam"  are  probably  the  same  as  those  described  elsewhere 
in  the  Begulations  as  '^  sea-going  steamships,"  or  '*  steam- 
ships " ;  and  it  is  not  clear  why  the  same  term  is  not  used 
Uiroughout.  It  may  here  be  noticed  that  a  steamship 
towing  another  vessel  is  a  steamship  within  the  meaning 
of  the  Steering  and  Sailing  Kules ;  and  that,  so  far  as  she 
is  able,  she  is  required  to  comply  with  Articles  15,  16,  17, 
18, 19,  20,  21,  22,  and  23  (m). 

As  to  the  meaning  of  *'  so  as  to  involve  risk  of  collision," 
see  above,  p.  349. 

In  the  existing  Eegulations  vessels  approaching  each  GlaMifioation 
other  are  described  as  "  meeting  "  (n),  "  crossing,"  and  ^JS^,^*^ 


teniion  of  sending  his  ship*  a  head 
to  port.  The  man  at  the  hehn,  a 
Frenchman,  carried  out  the  order 
in  the  French  custom,  hy  putting 
his  hehn  to  port,  and  thereby  caused 
the  collision.  Some  nations,  in- 
chiding  America,  Austria,  and 
Italy,  adopt  the  English  system, 
others  the  French ;  with  the 
Scandinavian  nations,  the  practice 
is  said  to  vary  in  different  ships : 
see  Naut.  Mag.  1877,  p.  340.  Since 
pilots  of  one  nation  are  frequently 
in  charge  of  ships  of  another  na- 
tion, it  is  manifest  that  a  uniform 
syBtem  is  very  desirable.  The  ap- 
parent paradox  involved  in  the 
English  system  originated  with  the 
use  of  the  tiUer,  the  movements  of 
which  are  opposite  to  those  of  the 
ship's  head.  Most  vessels  being 
now  steered  by  a  wheel,  and  the 
tiller  being  frequently  aft  of  the 
rodder-hetd.,  the  orders  to  the  helm 
are  altogether  anomalous.  With  a 
wheel,  Mid  a  tiller  aft  of  the  rudder- 
head,  the  order  to  send  the  ship's 
head  to  starboard  is  still  **  port ! " 
whilst  the  wheel,  the  tiller,  and 
the  ship's  head  all  move  together 
in  the  same  direction,  to  starboard. 
It  is  stated  (Naut.  Mag.  1879, 
p.  216)  that  in  most  French  ships 
the  tiUer  chains  are  so  rove  that 


the  wheel  turns  to  port  as  the  ship's 
head  goes  to  starboard.  From  Sir 
H.  Manwayring's  Seaman's  Dic- 
tionary (1644),  it  appears  that  the 
existing  practice  is  at  least  as  old 
as  the  early  part  of  the  1 7th  cen- 
tury. Probably,  it  has  been  the 
saoae  since  rudc(ers  and  tillers  were 
invented.  It  must  be  remembered 
that  when  going  astern  the  action 
of  the  rudder  is  reversed,  and  that 
the  order  *  *  port ! '  *  and  correspond- 
ing movement  of  the  rudder  to 
starboard,  send  the  ship's  head  to 
port. 

Another  source  of  confusion  exists 
in  the  absence  of  a  uniform  system 
of  orders  to  the  helm  given  by  the 
hand  by  the  pilot  or  officer  on  the 
bridge.  In  some  waters,  the  order 
to  starboard  the  helm  is  given  by 
extending  the  right  hand,  in  others 
by  extending  the  left. 

(m)  The  Independence  and  The 
Arthur  Gordon,  Lush.  270;  infra, 
p.  427. 

(«)  **Meets"  in  17  &  18  Vict.  c. 
104,  s.  296,  see  tn/ra,  p.  422,  had 
a  wider  meaning  than  **  meeting  " 
in  the  existing  Beg^ulations :  see 
7*he  Cleopatra^  Swab.  135 ;  see  also 
The  Jnjlexible,  Swab.  32,  as  to  the 
application  of  sect.  296. 
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oyertakmg 
ships. 


oase. 


Art.  15.      "  overtaking,"  or  being  overtaken.    It  appears  that  tluB 
oioflsm^,  and  classification  is  intended  to  include  all  cases  of  ships  ap- 
proaching or  being  approached  bj  others.    It  is  a  cross 
classification,  for  although  no  ship  that  is  a  ^^  crossing  " 
ship  can  at  the  same  time  come  within  the    rule   for 
"  meeting  "  ships,  yet  a  "  crossing  "  ship  may  at  the  same 
time  be  an  "  overtaking "  ship,  and  be  bound  by  Article 
20  (o). 
Abolition  of         The  rule  contained  in  Article  15  is  not  identical  with 
•*  port  helm  "  the  "  port  helm  "  rule  of  former  Acts,  or  with  the  older 
^^P*  ^  **°®   practice  of  seamen  mentioned  in  a  former  page  (p.  340, 
above)  (p).    The  existing  Eegulations  limit  the  application 
of  the  "  port  helm  "  to  one  case  only,  namely,  where  both 
the  ships  are  steamships  (g),  and  they  are  proceeding  in 
directly  opposite  directions  on  the  same  line,  or  nearly  so. 
In  every  other  case  the  "  port  helm  "  rule  is  inapplicable, 
and  the  two  ships  must  act  as  required  by  the  particular 
Article  applicable  to  the  case.     There  is  reason  to  think 
that  the  important  alteration  of  the  law  effected  by  the 
Eegulations  of  1863,  and  continued  by  those  of  1880,  has 
not  produced  a  corresponding  change  in  the  practice  of 
seamen.     The  proper  application  of  the  "  port  helm  "  rule 
in  its  existing  shape  requires  the  careful  attention  of  sea- 
men.    Its  indiscriminate  application  has  been  a  fruitful 
source  of  collision. 

It  appears  from  the  explanatory  part  of  Art.  15  that 
the  application  of  that  Article  is  determined,  not  by  the 
directions  in  which  two  ships  are  approaching  each  other 
differcaat  from  over  the  ground,  but  by  the  directions  in  which  their  heads 
of  hOTh«adr    ^'^  pointing.     The  case  of  a  steamship  crossing  a  tideway, 


Case  of 
steamship 
making  oyer 
the  ground 
a  course 


(o)  See  Arts.  14,  16,  and  20.  As 
to  the  distinotion  between  *' meet- 
ing" and  ** crossing"  ships,  see 
2%e  Franemia,  2  P.  D.  8;  2%* 
Ftineestan  Lovisa  and  The  Artemat, 
Holt,  76 ;  The  Eliza  and  The  Ori- 
noeo,  ibid.  98 ;  The  Superb  and  The 
Florence  Bragington,  2  Mar.  Law 
Gas.  0.  S.  237  ;  The  Peekfortm 
Ccutle, ZV.B.U;  The Brcadalbane^ 


7  P.  D.  186;  TheSeaioH,  9P.  D.  1 ; 
The  Columbia,  10  WaU.  246. 

(p)  As  to  the  application  of  the 
port  helm  role  of  the  M.  S.  A.  1864, 
see  The  Arthur  Gordon  and  The 
Independeneey  Lush.  270;  and  see 
cases  cited,  pp.  423,  424. 

(^)  17  &  18  Vict.  c.  104,  8.  296, 
appUed  to  a  steamship  and  a  sailing 
ship :  The  Ann,  Lush.  65, 
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of  a  vessel  dropping  up  stem  foremost  with  the  tide  and  Art.  15. 
guiding  herself  with  her  hekn  and  anchor  (r),  or  of  a  tog 
^th  a  heavy  ship  in  tow  making  considerable  lee-waj,  so 
that  she  is  approaching  another  vessel  upon  a  course  over 
the  ground  directly  opposite  to  that  of  the  other,  but  in  a 
direction  different  from  that  in  which  her  head  is  pointing, 
does  not  seem  to  be  expressly  provided  for.  It  will  be 
noticed  that  under  the  existing  Begulations  there  is  no 
^  end  on  "  rule  for  sailing  ships,  as  there  was  under  the 
Eegdations  (Art.  11)  of  1863. 

"Altering  her  course  to  starboard"  under  Art.  16  means  Howmuoh 
altering  sufficiently  to  take  her  clear  if  the  other  ship  does  must  be 
not  starboard  Is).    The  law  is  that  both  ships  are  to  alter  aj^^red;  both 

,  ^  '  ^  ships  must 

their  courses  to  starboard,  and  the  neglect  by  one  to  obey  port;  neither 

the  law  will  be  no  excuse  to  the  other,  although  there  ^^S^^ 

would   have    been    no  collision  if    one  had    ported  {t).  determined. 

Where  a  ship  is  in'  a  position  to  which  Art.  15  applies, 

and  she  alters  her  course  sufficiently  to  determine  the  risk 

of  collision,  she  is  not  necessarily  required  at  the  same 

time  to  slacken  under  Art.  18  (w).     There  is,  however, 

some  obscurity  as  to  the  circumstances  under  which  Art. 

18  appUes.    It  has  been  held  to  apply  where  there  will  be 

risk  of  collision  if  the  vessels  continue  to  approach  each 

other  (ic). 

If  two  steamships  sight  each  other  nearly  right  ahead, 
but  80  that  each  is  a  little  on  the  starboard  bow  of  the 
other,  the  law  requires  each  to  put  her  helm  to  port, 
although  a  collision  would  be  avoided  if  each  were  to  star- 
board, and  that  appears  to  be  the  safer  and  more  conve- 
nient course.  '^It  is  essential  that  the  law  should  be 
universally  observed.    If  one  obeys  and  the  other  does  not, 

(r)  Afl  in  The  Smyrna^  mentioned  infra  ;  Little  ▼.  Bumt^  9  Court  of 

fifjuendo  in  The  George  Arkle,  Lnah.  Seas.  Cas.  4th  ser.  118. 
382.  (u)  The  Jeemond  and  The  Sari  of 

(«)  I%e  Jeemond  and  The  Earl  of  Elgin^  eupra. 
%w,  L.  R.4  P.  C.  1.  (x)  See   per  Brett,    M.R.,    The 

(0  See  The  America,  2  Otto,  432;  Seryl,   9  P.   D.   137,   141  ;  infra, 

The  Araxee  and  The  Block  Frinee,  p.  442 ;  and  see  supra,  p.  348, 
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Art.  16. 


Wliatis 
"Dearly  end 
on"P 


the  utmost  oonfusibn  and  danger  will  be  introduced.  A 
vessel  which  obeys  the  law  has  a  right  to  trust  that  the 
vessel  which  she  meets  ....  will  obey  it  too,  and  she  acts 
accordingly"  (y). 

The  meaning  of  *^  nearly  end  on  "  has  not  been  exactly 
defined.  Vessels  upon  parallel  and  opposite  courses,  each 
with  the  other  nearly  right  ahead,  and  vessels  upon 
courses  making  with  each  other  an  angle  or  two,  or  even 
three,  points,  were,  before  the  interpretation  of  the  term 
by  Order  in  Council  of  the  30th  July,  1868,  held  to  be 
meeting  "nearly  end  on"  (2).  But  in  a  case  where  the 
courses  of  the  two  ships  were  within  a  point  of  being 
directly  opposite  (W.N.W.  and  S.E.  by  E.)  the  Privy 
Council  decided  that  the  ships  were  "  crossing,"  and  not 
"meeting"  (cr).  In  a  case  subsequent  to  the  Order  in 
Council,  vessels  upon  courses  within  one  and  a  half  points 
of  being  directly  opposite  (S.S.W.  and  N.E.  ^  N.)  were 
held  to  be  not  end  on  (6).  In  another  case  (1870),  two 
steamships  going  [semble)  N.N.W.  and  S.E.  were  held 
to  be  "  nearly  end  on"  (c).  And  in  a  Scotch  case,  two 
vessels  proceeding  up  and  down  the  Clyde  were  held  to  be 
end  on,  each  being  about  half  a  point  on  the  starboaid 
bow  of  the  other  (d). 

These  cases  are  not  satisfactory.  If  two  vessels  are 
approaching  each  other  upon  opposite  and  parallel  courses, 
and  each  sees  the  two  side  lights  of  the  other,  two  miles 
off,  one  point  upon  her  bow,  they  will  pass  clear  by  about 


(y)  Fer  Lord  Eingsdown  in  The 
Araxes  and  The  Blaek  Prineey  16 
Moo.  P.  0.  0.  122;  and  see  The 
Cleopatra,  Swab.  Ad.  135.  These 
oases  were  under  17  &  18  Yiot.  c. 
104,  8. 296 ;  see  also  Little  v.  Bume, 
ubi  eupra. 

(z)  The  Fruiter  and  The  Tingal, 
2  Mar.  Law  Gas.  O.  S.  291 ;  The 
Ketia  and  The  Victoria,  Holt,  70 ; 
The  Frineeeean  Lovisa  and  The  Ar^ 
temas.  Holt,  76;   The  Thames  and 


The  Stork,  Holt,  161 ;  The  St,  Cyrtm 
and  The  Setiry,  Holt,  72. 

(a)  The  Constitution,  2  Moo.  P. 
C.  C.  463. 

(b)  The  Bona  and  The  Ate,  2 
Ai^.  Mar.  Law  Cas.  182. 

(c)  The  Jesmond  and  Ths  JSerlof 
Biffin,  L.  R.  4  P.  C.  1. 

(d)  Little  v.  Bume,  The  Muid 
The  Ariadne,  9  Seas.  Gas.  4th  aer. 
118. 
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600  yards.  The  side  lights  of  all  vessels  are  visible  across 
their  bows  to  some  extent,  and  of  many  to  a  very  con- 
siderable extent.  A  change  of  lights  from  red  and  green 
to  red  alone,  or  to  green  alone,  shows  that  Art.  15  does 
not  apply.  But  a  continuous  showing  of  both  red  and 
green  upon  either  bow  within  two  points  of  right  ahead 
would,  it  is  submitted,  justify  the  use  of  port  helm. 

It  would  seem  that  Art.  15  cannot  apply  to  two  ships 
rounding  in  opposite  directions  a  promontory  or  a  bend  in 
a  winding  channel,  and  in  such  a  position  that  the  red 
light  of  one  is  opposed  to  the  green  of  the  other.  But  it  is 
difficult  to  say  how,  in  such  a  case,  the  ships  are  required 
to  pass  each  other,  and  by  what  Article  of  the  Begulations 
ihey  are  governed.  It  seems  that  the  crossing  rule  (Art. 
16)  does  not  apply  to  them  (e). 

It  should  be  noticed  that  there  is  no  "  end  on  "  rule  in 
force  in  the  river  Thames.  The  corresponding  Article 
(Bule  22)  of  the  Thames  rules  has  a  wider  application 
than  the  Article  under  consideration  (/). 


Art.  15. 


Article  16  (^). 
If  ttvo  ships  under  steam  are  crossing  so  as  to  involve  nsk      Art.  16. 


of  collision^  the  ship  which  has  the  other  on  her  own  starboard  t^o  g^pg 

side  {h)  shall  keep  out  of  the  way  of  the  other.  u^ider  steam 

^  ^  Grossing. 

This  Article  is  identical  with  Art.  16  of  the  Regulations 
of  1880,  and  with  Art.  14  of  the  Regulations  of  1863. 


[e)  See  The  Velocity,  L.  R.  3  P. 
G.  44  ;  infray  pp.  427,  428. 

(/)  See  infra,  pp.  682,  685. 

\g)  Gorrespondiog  to  Art.  19  of 
the  Washington  Conference  Kegu- 
l&tioxiB. 

(h)  The  Portuguese  version  of 
thu  Article  is  so  worded  as  to  have 
giyen  rise  to  the  contention  that 
the  vessel  required  to  keep  out  of 
the  way  is  the  vessel  from  which 
the  starboaid  side  of  the  other  is 


seen.  There  seems,  however,  to 
be  no  ground  for  tins  suggestion. 
The  Artide  is  clear  as  to  the  ship 
intended — aquelle  que  vir  o  ouiro 
par  estibordo—and  its  meaning  has 
been  since  authoritatiTely  declared 
to  be  in  accordance  with  that  of 
the  English  version.  See  Pari. 
Paper,  o.  3443,  Sess.  1882,  corre- 
spondence relating  to  the  coUision 
between  The  Insulano  and  The  City 
of  Mecca, 
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Art.  l«.  As  to  the  meaning  of  "  risk  of  collision,*'  see  above, 
p.  349 ;  as  to  the  distinction  between  "  meeting,"  "  cross- 
ing," and  "  overtaking "  ships,  see  p.  468 ;  as  to  how  a 
ship  is  to  "keep  out  of  the  way,"  see  p.  411 ;  and  as  to 
the  duty  of  the  ship  which  has  the  other  on  her  port  side 
to  keep  her  course,  see  Art.  22,  p.  471,  below. 

A  vessel  coming  up  with  another  astern  or  on  her  quarter 
may  be  at  once  "  crossing  "  and  "  overtaking  "  her  within 
the  meaning  of  Arts.  16  and  20.     Under  such  circum- 
stances the  "  overtaking  "  rule  (Art.  20)  prevails,  and  it 
is  clearly  the  duty  of  the  faster  ship,  whether   she  has 
the  other  on  her  port  or  starboard  side,  to  keep  out  of 
the  way.     This  is  clear  from  the  case  of  The  Seaton  (i*), 
the  facts  of  which  will  be  found  stated  below  {k).     The 
following  observations  of  Butt,  J.,  explain  the  combined 
effect  of  Arts.  16  and 20:  "The  corresponding  Article  (17) 
of  the  Regulations  of  1863  (^«.,correspondingto  Art.20of 
the  Begulations  of  1880)  seemed  to  have  left  a  doubt  in 
some  cases  as  to  the  relative  duties  of  ships,  one  of  which 
was  at  once  a  crossing  and  an  overtaking  ship,  and  Art. 
20  of  the  Regulations  of  1880  was  passed  to  remove  such 
doubt.     Therefore  the  overtaking,  and  not  the  crossing, 
rule  is  to  prevail  where  there  is  any  doubt.     Tlie  Poleetera 
was  clearly  an  overtaking  ship,  although  she  may  have 
also  been  a  crossing  one.     A  vessel  may  be  both  overtaking 
and  crossing,  as  when  she  is  on  an  intersecting  course,  and 
is  also  overtaking  the  other  vessel "  (/). 

It  must  not  be  inferred  from  these  words  that  every 
"crossing"  ship  that  is  coming  up  with  the  other  is  an 
"overtaking"  ship  within  the  meaning  of  Art.  22.  In 
The  Main  (m),  and  again  in  The  Imbro  (n),  Butt,  J.,  said 
that,  to  be  an  overtaking  ship,  she  must  be  more  than  two 
points  abaft  the  beam  of  the  other.    This  was  said  with 

(i)  9  P.  D.  1.  (m)  11  p.  D.  132;  n^fra,  p.  391. 

(k)  P.  469.  (ft)  14  P.  D.  73,  77  ;  «Hpr»,  p. 

(0  The  Seaton,  9  P.  D.  1,  2.  393. 
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Teferenoe  to  Art.  11,  but  the  word  (overtake)  would  pro-      Art.  16. 
hablj  be  held  to  have  the  same  meaning  in  Art.  22. 

A  tug  or  a  steamship  with  a  vessel  in  tow  (o),  and  a 
steamship  Ijing-to  under  canvas  with  her  steam  up,  is  a 
ship  under  steam  within  the  meaning  of  this  Article  {p). 

Art.  16  applies  in  narrow  channels,  as  well  as  at  sea,  In  narrow 
and  although  some  other  Article  (e.g.y  Art.  21,  the  starboard 
Bide  rule)  is  applicable  at  the  same  time  (q). 

There  have  been  some  important  decisions  as  to  the  Application 
application  of  the  "  crossing"  rule  in  winding  rivers.     The  ^  winding 
steamship  Carbofiy  coming  up  the  Thames  on  the  flood-tide,  ^^^' 
and  rounding  a  point  where  the  river  turns  to  starboard, 
imder  a  port  helm,  saw  a  little  on  her  starboard  bow  the 
masthead  and  red  lights  of   The   Velocift/y  a  steamship 
coming  down  the  river.     In  that  part  of  the  river  it  is 
TiEual  for  ships  bound  down  to  keep  near  the  north  shore. 
It  was  held  that  the  ships  were  not  '^  crossing"  ships,  and 
that  The  Carbon  was  wrong  in  porting  and  attempting  to 
pass  to  the  north  of  The  Velocity.     It  was  held  by  the 
Privy  Council  that  the  duty  of  each  ship  was  to  continue 
her  course  round  the  point  in  the  usual  track,  in  which 
case  they  would  have  passed  clear  (r). 

The  case  of  The  Velocity  was  decided  upon  the  general 
or  sea  Eegulations  of  1863,  and  before  any  special  rules 
for  the  Thames  were  in  force.  According  to  this  case,  it 
appears  that  in  winding  rivers,  and  channels  where  no 
special  rules  are  in  force,  two  ships  on  opposite  sides  of 
a  point,  and  rounding  the  bend,  are  not  always,  or  for 
that  reason  alone,  ^'  crossing"  ships.  '  But  it  is  not  clear 
that  this  decLBion  would  be  followed  where  the  "  crossing" 
Tole  has  been  in  terms  enacted  for  the  regulation  of  navi- 

(o)  See  The  Independence  and  The  44.    See  also  The  Cologne  and  The 

Arthur  Gordon,  Lnah.  270.  Ranger,  L.  A.  4  P.  C.  519 ;  The 

(p)  The  Jennie  S.  Barker,  3  Aiip.  £tk  and  The  N%ord,  L.  B.  3  P.  C. 

ICar.  Law  Cas.  42 ;  eupra,  p.  359.  436 ;  and  the  obfleiration  of  JameSi 

[q)  The Leverington,  11  P.  D.  117.  L.J.,  on  The  Velocity  in  The  Oceano 

[r)  The  Velocitg,  L.  R.  3  P,  0.  and  The  Virgo,  3  P.  D.  60. 
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Art.  16.  gation  in  a  winding  river.  In  another  ease,  decided  under 
the  Thames  rules,  which  contained  an  Article  identical  in 
terms  with  Art.  16  of  the  general  Eegnlations,  a  steam- 
ship proceeding  up  the  river,  against  an  ebb  tide,  and  in  a 
reach  of  which  the  direction  is  S.W.,  was  crossing  the 
channel  obliquely  in  order  to  clear  a  ship  in  her  path. 
Whilst  so  doing,  there  was,  on  her  starboard  side,  and  in 
the  reach  above  her,  of  which  the  direction  is  about 
"W.N.W.,  another  steamship  coming  down.  The  collision 
occurred  about  the  meeting  of  the  two  reaches.  It  was 
held  by  the  Court  of  Appeal  that  the  ships  were  crossing 
ships,  and  that  it  was  the  duty  of  the  vessel  bound  up  the 
river  to  keep  out  of  the  way  (s). 

A  steamer  bound  for  Fenarth  Dock,  and  showing  the 
usual  docking  signal,  was  held  not  to  be  relieved  from  the 
duty  of  keeping  out  of  the  way  of  another  steamer  which 
was  coming  down  CardiflE  drain  on  her  starboard  bow  {t). 

Where  two  steamships  are  approaching  from  different 
directions  a  buoy,  lightship,  headland,  or  other  point  at 
which  each  must  in  the  ordinary  course  of  navigation  alter 
her  course,  and  before  either  of  them  rounds  the  point 
they  are  upon  courses  which,  if  continued,  will  intersect,  it 
is  doubtful  whether  they  are  crossing  ships  within  Art. 
16  (w).  It  would  seem  that  the  Article  assumes  that  the 
two  ships  will  in  the  ordinary  course  of  navigation  continue 
upon  intersecting  courses  until  they  clear  each  other.  But 
it  has  been  held  to  apply  where  one  of  the  ships  was  in 
Cardiff  drain  and  the  other  was  in  the  entrance  channel  to 
the  Eoath  basin  (x).  These  are  two  narrow  cuts,  running 
in  N.N.E.   and  N.E.  directions,  through  the  mud  off 

(«)  The  Oceano  and  The  Virgo^  3  (w)  The  question  was  raised,  bat 

P.  D.  60.    See  also  as  to  the  duty  not  decided,  with  reference  to  v»- 

of  two  ships  rounding  a  bend  in  a  sels  passing  the  Newarp  lightship, 

river,  one  outside  the  other,  The  off  Yarmouth,   in   The  Edgwoniky 

Bywell  CoBtU,  4  P.  D.  219.  17th  Nov.  188d. 

(0  The  St,  Audriesy  6  Asp.  Mar.  (x)  The Zeverittff tony  11  P.P.  H?. 
Gas.  652. 
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Gardiff  docks,  and  they  join  or  intersect  at  the  angle 
above  mentioned.  This  seems  a  strained  application  of 
Art.  16,  but  there' is  no  doubt  as  to  the  meaning  and  effect 
of  the  decision  (t/) . 

A  Bteamship,  The  Cayuga^  after  coming  out  of  her  dock 
in  New  York  harbour,  and  straightening  herself  down  the 
riyer,  was  heading  S.S.W.  At  the  same  time  The  James 
Watty  another  steamship,  was  coming  up  on  a  S.  by  E. 
course  abaft  the  beam  of  The  Cayuga  on  her  starboard 
quarter,  and  overtaking  her.  It  was  held  by  the  Supreme 
Court  of  the  United  States  that  they  were  crossing  ships, 
and  that  The  Cayuga  was  in  fault  for  not  keeping  out  of 
the  way  of  The  James  Watt  under  Art.  14  of  the  Begula- 
tions  of  1863  (z).  This  case,  it  is  submitted,  would  not  be 
followed  in  this  country  {a) ;  and  it  seems  to  be  inconsistent 
with  other  American  decisions  (i). 
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Art.  16. 


Article  17  (c). 
If  two.  ships  J  one  of  which  is  a  sailing  ship  and  the  other  a      Art.  17. 


steamship^  are  proceeding  in  such  directions  as  to  involve  risk  Sailing  ship 
of  collision^  the  steamship  shall  keep  out  of  the  tcay  of  the  "^  *^^P 
sailing  ship. 

This  Article  is  identical  with  Art.  17  of  the  Eegula- 
tions  of  1880,  and  with  Art.  15  of  the  Begulations  of 
1863. 

As  to  "  risk  of  collision,'*  see  above,  p.  349  ;  as  to  how 
to  "keep  out  of  the  way,"  see  pp.  411,  471 ;  and  as  to  the 
duty  of  the  sailing  ship  to  keep  her  course,  see  Art.  22. 


(y)  Lord  Esher,  M.R.,  by  way  of 
iUiutration  of  a  case  in  wmoh  Art. 
16  applies,  saggested  the  case  of 
two  Bnipa  rounding  Grain  Spit  at 
the  junction  of  the  Thames  and 
Kedway. 

(s)  The  Cayugay  14  WaU.  270. 
Aooording  to  &e  definition  pro- 
posed by  Brett,  L.J.,  in  The  Fran^ 
wniti,  2  P.  D.  8,  The  Jamee  JFatt 


was  an  "overtaking"  ship,  and 
bound  to  keep  out  of  the  way  of 
The  Cayuga, 

(a)  See  The  Seaton,  9  P.  B.  1. 

(b)  See  The  Oceanue,  6  Bened. 
645  J  The  Grosvenor,  Abbot,  Ad. 
108;  The  Rhode  Island,  Oloott,  505; 
I  Blatchf.  363. 

(c)Corresponding  to  Art.  20  of 
the  Washington  Regulations. 
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Art.  17. 


Beasonof  the 
role  that  a 
Bteamship 
must  keep 
out  of  the 
way. 


Duty  of  a 
steamship 
meeting, 
crossing,  and 
overtalang  a 
sailing  ship. 


A  steamship  may  "  keep  out  of  the  way "  of  the  other 
vessel  in  any  way  she  thinks  fit.  She  may  go  ahead, 
astern,  or  on  either  side  of  the  other.  "  Give  way  "  in  the 
Trinity  House  Bules  of  1840  had  a  narrower  meaning,  and 
required  the  ship  which  had  to  "  give  way  **  to  pass  under 
the  stem  of  the  other  (rf). 

A  steamship  hove-to  under  canvas  yntii  her  steam  up 
would,  it  is  submitted,  be  held  to  be  "  proceeding  "  within 
the  meaning  of  Art.  17  (e) ;  and  also  a  sedling  ship  in  a 
flat  calm. 

The  reason  of  the  rule  of  Art.  17  is  said  to  be  that  a 
steamship  is  more  completely  under  command   than  s 
sailing  ship.     She  can  go  ahead  in  the  teeth  of  the  wind, 
and  she  can  stop  or  go  astern,  as  she  pleases  (/).     This, 
however,  is  true  only  to  a  limited  extent  in  the  case  of  a 
tug  with  a  ship  in  tow ;  and  in  approaching  her  the  other 
ship  must  take  her  encumbered  condition  into  considera- 
tion (g).    In  America  a  schooner  was  held  in  fault  for  not 
holding  herself  in  stays  to  allow  a  tug  with  a  fleet  of  barges 
in  tow  to  pass  (A).     But  the  tug  is  a  steamship  within  the 
meaning  of  Art.  17,  and  must  comply  with  that  Article, 
so  far  as  she  can  (t).    In  narrow  waters  it  is  frequently 
dangerous  for  a  long  and  heavy  steamship  to  keep  out  of 
the  way,  where  the  sailing  ship  can  do  so  without  difficulty. 
But,  if  it  is  possible,  the  law  requires  the  steamship  to  keep 
out  of  the  way. 

The  duty  of  the  steamship  under  Art.  17  is  the  same, 
whether  thQ  sailing  ship  is  close-hauled  or  free,  and  whether 
she  is  on  the  port  or  starboard  tack.  If  the  steamship  is 
crossing  the  course  of  the  sailing  ship,  and  at  the  same 


i: 


(d)  See  The  Sose,  2  W.  Bob.  1. 

[e)  See  The  Jennie  S,  Barker^  3 
Asp.  Mar.  Law  Gas.  42  ;  The  Sun' 
nyeide,  1  Otto,  208.  The  JByron, 
eupray^.  416.  The  Melvetia,  3  Asp. 
Mar.  Law  Gas.  43  (note),  would 
probably  not  be  followed. 


(/)  The  Arthur  Gordon  and  The 
Independence,  Lush.  270. 

(^)  The  Arthur  Gordon,  tupre; 
The  Gala  and  The  Zmobia,  Holt, 
112. 

(A)  The  W,  C.  BedJUld,  4  Bened. 
227. 

(•)  See  supra,  p.  185. 
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time  overtaking  her,  she  is  required  to  keep  out  of  the  way  Art.  17. 
by  Art.  20  as  well  as  by  Art.  17.  If  she  is  meeting  the 
aailiiig  ship  end  on,  or  nearly  end  on,  she  is  not  required 
by  the  Regulations  to  pass  on  one  side  rather  than  the 
•other ;  she  may  "  keep  out  of  the  way,"  under  Art.  17,  as 
she  thinks  best.  If  she  is  being  overtaken  by  the  sailing 
ship,  it  appears  that,  by  the  operation  of  Art.  20  and  Art. 
22,  she  is  required  to  keep  her  eourse  {k). 

The  difference  between  the  rule  contained  in  Art.  17  and 
the  old  rule  of  "  port  helm  "  should  be  observed.  In  the 
case  of  a  sailing  ship  with  the  wind  free  meeting  a  steam- 
ship end  on,  her  duty  is  to  keep  her  course,  and  not,  as  has 
been  supposed,  to  put  her  helm  to  port  (/). 

The  obligation  which  Art.  17  throws  upon  a  steamship 
in  every  case  where  there  is  risk  of  collision  with  a  sailing 
ship,  is  heavy.  "  It  is  the  duty  of  a  steamer,  where  there 
is  risk  of  collision,  whatever  may  be  the  conduct  of  the 
Bailing  vessel,  to  do  everything  in  her  power  that  can  be 
done,  consistently  with  her  own  safety,  in  order  to  avoid 
collision"  (m).  At  the  same  time,  "When  a  steamer  is 
oondenmed  for  having  omitted  to  do  something  which  she 
ought  to  have  done,  it  seems  just  to  require  proof  of  three 
things:  first,  that  the  thing  omitted  to  be  done  was  clearly 
in  the  power  of  the  steamer  to  do ;  secondly,  that,  if  done, 
it  would  in  all  probability  have  prevented  collision ;  and, 
thirdly,  that  it  was  an  act  which  would  have  occurred  to 
any  officer  of  competent  skill  and  experience  in  command  \ 
of  the  steamer"  (w).  It  follows  from  this  that  the  mere 
fact  that  a  ship  required  to  keep  out  of  the  way  has  been 
in  collision  is  not  evidence  of  negligence  on  her  part. 

The  duty  of  the  steamship  has  been  thus  defined  by  the 


Difference 
between 
Art.  17  and 
the  old  role 
of  "  port 
helm." 


Heavy  obli- 
gation of 
Art.  17  on 
steamships. 


{k)  Under  the  Begolations  of 
1863,  there  was  a  donbt  as  to  the 
duty  of  a  steamship  being  over- 
taken by  a  sailing  ship:  see  Ths 
I*hihtaze,  3  Asp.  Mar.  Law  Cas. 
612. 


(/)  The  Bougainptlle  and  The  Jot, 
C,  Stevenson,  L.  B.  6  P.  G.  316. 

(m)  Per  Westbury,  C,  in  Intnan 
V.  Beck,  The  City  of  Antwerp  and 
The  Friedrieh,  L.  R.  2  P.  C.  26,  30, 
34. 

(fi)  Per  Westbnrj,  C,  ibid. 
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Art.  17.  Supreme  Court  of  the  United  States :  "  The  Eules  require, 
when  a  steamship  and  sailing  vessel  are  approaching  from 
opposite  directions  or  on  intersecting  lines,  that  the  steam- 
ship, from  the  moment  the  sailing  vessel  is  seen,  shall 
watch  with  the  highest  diligence  her  course  and  move- 
ments, so  as  to  be  able  to  adopt  such  timely  measures  of 
precaution  as  will  necessarily  prevent  the  two  boats  coming 
in  contact"  (k). 
And  of  a  tug  The  fact  of  a  tug  having  a  heavy  ship  in  tow,  and  a 
sMp  hi  tow7  stroi^g  head  wind  against  her,  does  not  justify  the  tug  in 
departing  from  Art.  17,  and  neglecting  to  keep  out  of  the 
way  of  a  sailing  ship  (/).  A  steamship  of  1,356  tons  was 
held  in  fault  for  not  keeping  out  of  the  way,  although 
she  had  in  tow  a  disabled  vessel  of  1,495  tons,  with  a  long 
scope  of  tow  rope,  so  that  the  towage  was  a  service  of  diffi- 
culty {m). 
Steam  trawler  But  the  case  is  otherwise  with  a  steam  trawler.  A  steam  i 
d^wn.  ^  trawler  with  her  trawl  down,  going  one  or  one  and  a  half 
knots  through  the  water  (n),  and  carrying  on  her  mast  the 
two  lights  prescribed  by  Order  in  Coimcil  of  30th  Dec., 
1884  (o),  saw  a  sailing  ship  approaching  her  so  as  to 
involve  risk  of  collision.  It  was  held  by  Butt,  J.,  that 
the  carrying  her  lights  on  her  mast,  and  not  side  lights, 
indicated,  as  the  fact  was,  that  she  had  little  power  of 
keeping  out  of  the  way,  and  that  Art.  23  applied,  so  as  to 
prevent  the  application  of  Art.  17.  The  sailing  ship  was 
held  to  be  alone  in  fault  for  the  collision,  though  the 
trawler  did  nothing  to  keep  out  of  the  way  (p). 
Duty  of  the  The  duty  of  the  sailing  vessel  is  to  keep  the  course  upon 
^  ^  ^'  which  she  was  when  the  other  vessel  was  sighted;  but 
where  a  sailing  ship,  when  at  a  distance  of  two  miles  from 

(k)  The  Carroll,  8  WaU.  302,  306 ;  («)  The  American  and  The  Sr*^ 

The  Lueile,    16   WaU.   676.      The  L.  R.  6  P.  C.  127. 
Faleon,  19  WaU.  76,  u  to  the  same  (n)  This  ia  dear  from  the  facts, 

effect.  (o)  See  above,  p.  382. 

(/)  The   Warrior,  L.  R.  3  A.  &  {p)  The    TweedadaU,    14    P.  D. 

E.  663.  164. 
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the  steamship,  altered  her  helm  slightly,  it  was  h^ld  that  Art.  17. 
she  was  not  therefore  in  fault  for  the  collision  (q).  The 
mere  fact  that  a  steamer  is  taking  no  step  to  keep  out  of 
the  way,  will  not  cast  upon  the  sailing  ship  the  duty  of 
manoeuYiing,  for  the  steamer  is  able  to  manoeuvre  and 
keep  out  of  the  way  even  when  the  sailing  ship  is  very 
dose  to  her  (r).  But  in  the  Thames,  in  a  case  where  it 
was  unsafe  and  impracticable  for  a  steamer  to  keep  out  of 
the  way  of  a  sailing  barge,  and  the  steamer  gave  the 
signal  prescribed  by  Art.  21  of  the  Thames  Byelaws,  the 
barge  was  held  to  blame  for  not  keeping  out  of  the 
way(s). 

A  sailing  ship  in  a  fog,  being  aware  of  the  proximity  of 
a  steamship  under  way,  will  not  be  held  free  from  blame 
if  she  simply  keeps  on  her  course  and  does  nothing.  It  is 
her  duty  to  be  on  the  alert,  with  her  people  stationed  at 
the  sheets  and  braces  ready  to  let  them  fly  and  haul  the 
yards,  if  necessary,  so  as  to  assist  the  helm  in  case  the 
steamship  comes  into  view  at  so  short  a  distance  that  a 
collision  can  be  avoided  only  by  action  on  the  part  of  the 
sailing  ship  {fj, 

A  Railing  ship,  turning  to  windward  in  the  Thames,  Gases  illus- 
went  about  when  she  got  to  the  edge  of  the  tide,  without  j^^f^^ 
giving  any  notice  to  a  steamship  astern  of  her.     The 
steamship  was  held  solely  in  fault  for  a  collision  which 
followed  (w). 

A  barque,  rounding-to  before  coming  to  an  anchor,  was 
held  not  to  be  in  fault  for  a  collision  vrith  a  steamship, 
although  the  steamship  alleged  that  she  was  baffled  by  the 
rapid  change  of  the  barque's  lights,  and  that  the  collision 
was  caused  by  the  barque's  departure  from  the  rule  re- 
quiring her  to  keep  her  course  {x). 

{q)  TkeNorma,  3  Asp.  Mar.  Law  it)  The  Zadok,  9  P.  D.  114,  118. 

Gas.  272.  \u)  The  Palatine,    1  Asp.  Mar. 

(r)  The  BighgaU,  62  L.  T.  N.  S.  Law  Gas.  468. 

841.  (x)  The  M(m»wm,Y.  The  Keptune, 

(i)  The  Long  Newton,  6  Asp.  M.  2  Mar.  Law  Gas.  0.  S.  289;  Holt, 

C.  302.  186.                                                                                         j 

M.  F  F  j 
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Art.  17.  But  a  sailing  ship  must  not  go  about  at  an  improper 

time  or  place,  so  as  to  embarrass  the  steamship  (y). 

Where  a  steamship  was  crossing  the  English  Channel  at 
twelve  knots  an  hour,  and  ran  down  a  sailing  ship  with 
her  lights  burning  and  obeying  the  Begulations,  it  was 
said  by  the  Court  that  she  must  be  in  fault.  If  it  was 
thick,  she  was  in  fault  for  going  so  fast;  and  if  it  was  fine, 
she  was  bound  to  see  and  avoid  the  other  ship  (s). 


Art.  18. 

Steamship  to 
Blow  or  re- 
verse engines 
if  necesBarj. 


Article  18  (a). 

Every  steam'Ship,  when  approaching  anotfier  ship,  so  as  to 
involve  nsk  of  collision,  shall  slacken  her  speed,  or  stop  and 
reverse,  if  necessary. 

This  Article  answers  to  Art.  18  of  the  Begulations  of 
1880,  and  is  identical  with  it.  It  is  almost  identical  with 
Art.  16  of  the  Eegulations  of  1863  ;  the  direction  in  the 
latter  as  to  speed  in  a  fog  being  omitted  from  the  present 
Art.  18,  and  forming  part  of  Art.  13  of  the  existing  Eegu- 
lations. 

Apart  from  the  Eegulations,  it  would  be  negligence  if  a 
steamship,  having  the  opportimity  to  do  so,  failed  to  stop 
and  reverse,  '*  if  necessary"  (6) ;  and  Art.  18  appears  to  be 
little  more  than  a  declaration  of  the  law  in  this  respect  (r). 
But  it  will  be  seen  below  that  an  infringement  of  the 
Article  may  cause  a  ship  to  be  held  in  fault  for  a  collision, 
although  it  did  not  in  fact  cause  or  contribute  to  it,  and 
although  there  was  no  actual  negligence. 


(y)  The  General  Zee,  3  Mar.  Law 
Cas.  O.  S.  204  (Irish  case) ;  The 
FotomaCy  8  WaU.  690 ;  and  see  infra^ 
p.  477,  as  to  the  daty  of  a  sailing 
ship  to  beat  out  her  tack. 

(t)  The  Samphire  and  The  Fanny 
BeeJtf  Holt,  193. 

(a)  Corresponding  to  Art.  23  of 
the  Washington  Reg^ulations, 
which,  however,   ai)plies  only  to 


steam  vessels  required  to  keep  <mt 
of  the  way. 

{b)  See  The  Birkenhead,  3  W. 
Rob.  76 ;  The  James  Watt,  2  W. 
Rob.  270;  The  Vivid,  7  Not  of 
Cas.  127. 

(e)  See  per  Lord  Halsbniy,  C, 
in  The  Ceto,  14  App.  Cas.  670, 67S; 
per  Lord  Bramweil,  %b.  p.  689. 
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Art  13  cannot  be  broken  vitbout  at  the  same  time      Art.  18. 
Iffeaking  Art.  18  {d). 

The  requirement  of  Art.  18  is  that  a  vessel,  when 
approaohiiig  another  with  risk  of  collision  shall,  whatever 
her  speed  may  then  be,  slacken  it,  if  possible ;  and,  at  the 
same  time  or  afterwards,  if  necessary,  stop  and  reverse  {e). 
This,  it  is  submitted,  is  the  meaning  of  the  Article,  though 
ihe  construction  is  not  altogether  clear ;  for  the  position  of 
the  words  "if  necessary"  admit  of  their  being  read  with, 
and  as  a  qualification  of,  the  direction  to  "  slacken,"  as  well 
as  of  the  direction  to  "stop  and  reverse."  In  The  CetOy  it 
was  assumed  by  the  learned  lords  (/)  who  referred  to  the 
point,  that  the  word  "  necessary"  applied  only  to  stopping 
and  reversing.  The  necessity  which  the  Article  speaks  of 
ifl  the  necessity  of  avoiding  risk  of  collision  (g).  "  Neces- 
Kuy"  does  not  mean  that  the  situation  is  such  that  without 
stopping  and  reversing  a  coUision  would  take  place;  it 
means  rather  prudent  or  expedient  {h).  Necessity  exists, 
if  "the  obcumstances  are  such  as  to  convey  to  the  mind  of 
a  skilled  seaman  that  risk  of  collision  is  so  imminent  as  to 
make  it  indispensable  to  stop  and  reverse  "  {i), 

A  steamship  in  a  fog  so  dense  that  a  vessel  could  not  be 
seen  her  own  distance  off,  hearing  the  whistle  of  another 
continually  approaching,  was  held  in  fault  for  not  reversing 
Tintil  the  other  vessel  was  seen  {k).  But  the  decisions  cited 
helow  show  that  the  direction  to  "  reverse  if  necessary  "  is 
not  confined  to  cases  of  imminent  danger  such  as  this. 

In  The  Ceto  {ubi  sujyi'a)^  Lord  Fitzgerald  seems  to  have  Necessity 
been  of  opinion  that,  where  risk  of  collision  exists,  for  a  J^arent. 
ship  without  necessity  to  stop  and  reverse  so  as  to  bring 

(4  I"^  Lord  Esher,  M.  B.,  The  14  App.  Gas.  670,  684. 

Snr,  11  P.  D.  26.  \h)  Far  Lord  BramweU,  14  App. 

(e)  See  The  Beryl,  9  P.  D.  137,  Gas.  689. 

145.  (i)  Fer   Lord   Fitzgerald,    ibid, 

(/)  Lords    Selbozne,    Watson,  p.  690 ;  and  see  per  Lord  HersoheU, 

Fitzgerald.  ib,  p.  694. 

{$)  Per  Lord  Watson,  The  Ceto,  (k)  The  Dordogne,  10  P.  D.  6. 

ff2 
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^rt.  18.  herself  to  a  standstill  is  negligence  (/).  It  ifl  submitted 
that  no  such  general  rule  can  be  laid  down,  though  under 
certain  circumstances  the  manoeuvre  may  be  wrong. 

In  The  Betyl  (w),  Bowen  and  Fry,  L.  JJ.,  questioned 
whether  the  words  "  if  necessary  "  mean  "  if  it  is  actually 
necessary,"  or,  **if  the  oTEcef  in  charge  should  reasonably 
think  that  a  necessity  nas  arisen."  In  'The  Veto  (n),  it  was 
held  that  tHe  latter  mterpfelation  is  the  correct  one  (o). 
The  exigency  of  the  rule  is  there  defined  by  Lord 
Watson ( J?)  :  "In  broad  daylight,  or  at  night  time,  so 
long  as  a  ship's  lights  are  discernible  at  a  moderate  dis- 
tance I  do  not  think  that  it  is,  within  the  meaning  of  the 
rule,  '  necessary  '  for  two  approaching  steamers  to  stop  and 
reverse  imtil  it  becomes  apparent  to  the  eye  that  if  they 
continue  to  approach  they  will  in  all  likelihood  either 
shave  close  or  collide.  When  approaching  vessels  are 
enveloped  in  a  fog  and  cannot  see  each  other,  the  rale 
must,  in  my  opinion,  apply  with  greater  stringency." 
After  describing  the  uncertainty  which  always  exists  as  to 
the  distance,  position,  and  course  of  a  steamship  in  a  fog, 
whose  presence  is  known  only  by  the  sound  of  its  whistle. 
Lord  Watson  proceeds :  "  When  two  steamships,  invisible 
to  each  other,  by  reason  of  a  thick  fog  find  themselves 
gradually  drawing  nearer  until  they  are  within  a  few 
ships'  lengths,  they  are,  in  my  opinion,  within  the  second 
direction  of  rule  18,  and  each  of  them  ought  at  once  to 
stop  and  reverse,  unless  the  fog  signals  of  the  other  vessel 
have  distinctly  and  unequivocally  indicated  that  she  is 
steered  on  a  relatively  safe  course  and  will  pass  dear  with- 
out risk  of  collision." 

So  Lord  Herschell  {q) :  "  The  necessity  must  not  be  such 
as  to  become  manifest  only  when  all  the  facts  are  ascer- 
tained.   It  must  be  such  as  would  be  apparent  to  a  seaman 

(t)  14  App.  Cas.  670,  698.  M.  B.,  in  The  Beryl^  M  tuprg; 

(m)  9  P.  D.  137,  144.  and  in  The  Dordogne,  10  P.  D.  6. 
(fi)  14  App.  Gas.  670.  (p)  Ibid.  p.  6S6. 

{o)  See  uie  judgment  of  Brett,  (q)  Ibid.  p.  694. 
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of  ordinary  skill  and  prudence  with  the  knowledge  which  Art  18. 
he  possesses  at  the  time."  Lord  Esher,  M.  B.,  had  pre- 
viously expressed  the  same  opinion :  "  When  you  speak 
of  rules  that  are  to  regulate  the  conduct  of  people,  those 
rules  can  only  apply  to  circumstances  which  must  or  ought 
to  be  known  to  the  people  at  the  time.  Tou  cannot  regu- 
late the  oonduct  of  people  as  to  unknown  circumstances"  (r). 

As  pointed  out  above  (Art.  18),  it  will  probably  be  held  Whether 
to  apply  in  rivers,  harbours,  and  other  narrow  waters,  as  ^ii^^^i^^ 
well  as  at  sea ;  and  that  in  waters  where  local  rules  of  navi-  waten. 
gation  are  in  force  it  supplements  the  local  rules,  and  must 
be  read  and  obeyed  in  conjunction  with  them,  so  far  as 
possible.     In  a  Scotch  case  it  was  held  to  apply  in  the 
Clyde,  where  local  rules  are  in  force  (a). 

In  consequence  of  a  leading  decision  of  the  House  of  Effect  of  non- 
Lords  (^),  it  is  of  the  highest  importance  that  the  con-  ^i^^^^^s- 
struction  and  application  of  Art.  18  should  be  properly  86  &  37  Vict, 
nnderstood.     Like  the  other  Steering  and  Sailing  Bules,  it    '     '  '     ' 
must  be  read  in  conjunction  with  Art.  23 ;  but  although 
that  Article  has  been  held  to  justify  a  steamship  in  not 
stopping  and  reversing  where  keeping  on  is  the  one  only 
ohanoe  of  avoiding  collision,  the  officer  who  elects  not  to 
stop  and  reverse  his  engines,  where  there  is  risk  of  colli- 
sion, takes  upon  himself  a  heavy  responsibility.     The 
requirements  of  the  law  in  this  matter  can  only  be  appre- 
ciated by  a  careful  examination  of  the  cases. 

It  was  held  by  the  Privy  Council  that  the  corresponding  The  Jetmond 
Article  (Art.  16)  of  the  Eegulations  of  1863  appUed  only  */^J^.^'"'' 
"  when  there  is  a  continuous  approaching  of  the  two  ships ;" 
that  Art.  13  and  Art.  16  (of  the  Regulations  of  1863)  were 
to  be  read  together ;  that,  so  reading  them,  it  was  evident 

(r)  The  Beryl,  9  P.  D.  137,  138.  (s)  Little  y.  Bums^  The  Owl,  and 

Theee   words   were   quoted   with  The  Ariadne,  9  Sees.  Gas.  4th  aer. 

approyal  by  Lord  Herschell  in  The  118. 

Theodore  If.   Band,    12  App.  Gas.  {t)  The  VoonvaarU  and  The  Khe- 

250 ;  and  by  Lord  Fitzgerald  in  dive,  5  App.  Gas.  876  ;  see  below, 

The  Ceto,  14  App.  Gas.  670,  691.  p.  440. 
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Art.  18.  that  the  duty  to  slacken  or  stop  and  reverse  under  Art.  16 
did  not  necessarily  arise  at  the  same  moment  Art.  13 
became  applicable;  and  that  if  two  ships,  approaching 
each  other  under  circumstances  such  that  the  "  meeting " 
rule  is  applicable,  port  their  helms  so  that  there  is  no 
longer  risk  of  collision,  Art.  18  never  becomes  applicable, 
and  there  is  no  duty  on  either  ship  to  slacken,  or  to  stop 
and  reverse  (^). 

This  seems  to  be  the  efPect  of  the  decisioii   in  The 
Jesmond  and  The  Earl  of  Elgin.    The  facts  in  that  case 
were  as  follows : — The  Jesmond  was  a  screw  steamship  of 
689  tons  register,  in  water  ballast.     The  Earl  of  Elgin  was 
a  screw  steamship  of  608  tons  register,  with  a  oargo  of 
coals  on  board.     Each  ship  sighted  the  other  in  the  open 
sea  at  a  distance  of  a  mile  and  a  half.     They  were 
approaching  each  other  at  a  joint  speed  of  eight  or  nine 
miles  an  hour,  on  courses  nearly  opposite,  and  nearly  end- 
on  within  the  meaning  of  Art.  13  of  the  Begulations  of 
1863.     The  Jeamond  put  her  helm  to  port  and  brought 
red  to  red.     She  did  not  slacken  her  speed,  or  stop  or 
reverse  her  engines.     It  was  contended  that  she  ought  at 
the  moment  when  she  ported  to  have  slackened  her  speed. 
It  was  held  by  the  Privy  Council  that,  having  ported  and 
brought  red  to  red,  the  original  risk  of  collision  was  deter- 
mined, and  that  she  was  under  no  obligation  then  or 
afterwards  to  slacken  her  speed  under  Art.  16  (of  the 
Begulations  of  1863).    This  case  was  followed  by  the 
Privy  Council  in  The  Rhondda  {u), 
TheBhmdda-       The  Circumstances  of  that  case  were  as  follows: — ^The 
steamship  Rhondda  rounding  Faro  Point  from  the  west- 
ward, to  enter  the  Straits  of  Messina,  saw  the  mast-head 
and  red  lights  of  The  Alsace  Lorraine  on  her  starboard 
bow,  distant  about  a  mile.    Her  hehn  was  put  hard-a-port 

(0  The  Jesmand  and  The  Sari  of      (Amer.  case). 
JSlffin,  L.  R.  4  P.  G.  1 ;  and  aee  («)  8  App.  Gas.  549. 

The  Milwaukee f  Brown,  Ad,   313 
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No  order  was  given  to  the  engines,  which  were  going  full  Art.  18. 
speed  ahead.  The  vessels  were  approaching  each  other  at 
a  combined  rate  of  fifteen  miles  an  hour.  Owing  to  a 
current,  or  eddy  tide,  taking  the  ship  on  her  starhoard 
bow,  she  did  not  properly  answer  her  helm.  As  soon  as 
this  was  perceived  her  engines  were  stopped  and  reversed. 
It  was  held  by  the  Privy  Council  that  The  Rhondda  was 
not  in  fault  by  the  rule  laid  down  in  The  Khedive  (^),  for 
not  stopping  and  reversing,  when  the  other  ship  was  first 
seen.  If  The  Rhondda  had  answered  her  port  helm,  the 
risk  of  collision  would  have  been  determined,  and,  accord- 
ing to  the  interpretation  of  Art.  16  of  the  Eegulations  of 
1863  (answering  to  Art.  18  of  the  existing  Eegulations), 
she  was  under  no  obligation  to  slacken  her  speed  or  to 
stop  and  reverse.  It  was  only  when  the  failure  of  her 
port  helm  manceuvre  became  apparent  that  the  duty  to 
stop  and  reverse  arose.  She  did  then  stop  and  reverse, 
and  was  therefore  free  from  blame.  In  the  words  of 
Lord  Watson  in  The  Khedive,  it  was  a  case  where  Art.  16 
"  could  not  reasonably  be  held  to  apply  before  the  moment 
at  which  it  was  actually  obeyed"  (y). 

There  is  some  difliculty  in  reconciling  The  Beryl  de- 
cided by  the  Court  of  Appeal  with  the  decisions  in  The 
Je«mond  and  The  Rhondda.  In  The  Jesmond  it  was  held 
that  the  "meeting"  and  the  "stopping  and  reversing" 
roles  (Arts.  13  and  16  of  the  Eegulations  of  1863),  were 
to  be  read  together;  in  The  Beryl,  Brett,  M.E.,  held 
that  the  corresponding  Eegulations  of  1880  (Arts.  16  and 
22)  were  wholly  independent  of  the  stopping  and  revers- 
ing rule  (Art.  18).  He  held  that  Art.  18  "does  ^ot  in 
any  way  modify,  clash  with,  or  require  to  be  construed  at 
the  same  time  as,  the  other  rules."  It  is,  he  said,  a  wholly 
independent  rule.  It  applies,  like  the  other  rules,  at  the 
moment  before  risk  of  collision  exists,  when  the  position 

[x)  5  App.  Gas.  876.  (y)  5  App.  Cas.  902. 


440 


THE  REGULATIONS. 


^rt.  18.  and  action  of  two  steamshipfl  is  such  as  to  involve  risk  of 
collision.  ^^It  must  apply  if  the  circumstances  are  sudi 
that  an  officer  of  ordinary  skill  and  care  would  be  bound 
to  come  to  the  conclusion  that,  if  the  ships  continue  to 
approach  each  other,  there  will  be  risk  of  collision"  (2). 
It  does  not  appear  that  either  The  Jesmond  or  Tfic  Rhwidda 
was  cited  in  The  Beryl  \  and  it  may  be  doubted  whether 
the  interpretation  placed  upon  the  "  stopping  and  revers- 
ing "  rule  in  The  Jesmond  is  not  preferable  to  that  adopted 
in  The  Beryl,  The  latter  case  has,  however,  been  followed 
in  the  Court  of  Appeal  and  House  of  Lords  (a). 
Th$  Beryl.  In  The  Beryl  it  was  not  held  that  the  duty  to  stop  and 

reverse,  on  the  part  of  the  one  ship,  arose  at  the  same 
moment  as  the  duty  to  take  steps  to  keep  out  of  the  way, 
on  the  part  of  the  other  ship.  On  the  contrary,  Brett, 
M.B.,  held  that,  after  it  became  the  duiy  of  The  Abeam 
to  take  precautions,  The  Beryl  was  not  wrong  in  continu- 
ing her  course.  But  before  the  vessels  came  within  300 
yards  of  each  other  (when  the  collision  was  inevitable) 
Art.  18  came  into  operation,  and  The  Beryl  was  in  fault 
for  not  having  stopped  and  reversed. 
The  Voor-  The  distinction  between  The  Jesmond  and  The  Khedite^ 

T^ Khedive.  Subsequently  decided  by  the  House  of  Lords,  should  be 
noted.  The  facts  in  The  Khedive  were  as  follows : — The 
Khedive  and  The  Voorwaarts  were  two  ocean  steamships  of 
3,740  and  3,000  tons  register  respectively.  They  were 
proceeding  off  the  coast  of  Penang  at  full  speed  upon 
nearly  parallel  and  opposite  courses,  each  having  the  other 
on  her  starboard  bow,  green  light  to  green  light.  When 
they  were  from  half  to  three-quarters  of  a  mile  apart  The 
Vooncaarta  suddenly  ported,  showing  her  red  to  The  Khe- 
divey  and  thereby  caused  risk  of  collision.  The  helm  of 
The  Khedive  was  put  hard-a-starboard.  This  was  held  to 
be  a  right  mancBuvre.    At  the  same  time  the  order  was 


i: 


z)  Fer  Brett,  M.B.,  9  P.  D.  141.       The  Memnm,  69  L.  T.  N.  8.  289 ; 
>)  The  Dordogne,   10  P.  D.  6 ;      62  t^.  84. 
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giyen  to  stand  by  her  engines ;  a  minute  and-a-half  after-      Art.  18. 

wards  the  engines  were  stopped  and  reversed ;  one-and-a- 

lialf   minutes  after  this  the  collision  occurred.     By  not 

slackening  her  speed  or  stopping  and  reversing  when  the 

red  light  of  T?ie  Vooncaarts  came  into  view  The  Khedive 

infringed  Art.  16   (of  the  Eegulations  of  1863).     The 

House  of  Lords  held  her  in  fault  under  37  &  38  Vict. 

c.  85,  s.  17.     The  Court  of  Appeal  had  gone  into  the 

question  whether,  having  regard  to  the  suddenness  of  the 

peril  caused  by  The   Vooncaarts^  change  of  course,  the 

captain  of  The  Khedive  had  shown  want  of  proper  care, 

skill  or  nerve  in  not  giving  the  absolutely  right  order  to 

the  engines  for  a  minute  and-a-half  after  The  Voorwaarts^ 

Ted  light  came  into  view ;  the  House  of  Lords  held  that, 

having  deliberately  elected  to  keep  his  engines  going  ahead 

fnU  speed,  and  not  to  stop  and  reverse,  he  had  infringed 

the  Regulations,  and  was  therefore  in  fault  under  36  &  37 

Yict.  c.  85,  s.  17  (6). 

There  is  difficulty  in  reconciling  the  decision  in  The  TheBenaret. 
Benares  (c),  a  case  subsequently  decided  by  the  Court  of 
Appeal,  with  some  of  the  dicta  of  the  learned  lords  who 
addressed  the  House  in  The  Khedive,  and  even  with  the 
principle  upon  which  the  decision  in  the  latter  case  appears 
to  be  foimded.  But  The  Khedive  was  before  the  Court  of 
Appeal  in  Ths  Benares,  and  the  intention  of  the  Court  was 
to  decide  nothing  contrary  to  The  Khedive.  That  case  was 
distinguished  as  depending  upon  special  and  different  cir- 
onmstances.  The  circimistances  differed  in  this:  that  in 
The  Khedive  the  not  stopping  and  reversing  was  wrong,  as 
matter  of  seamanship,  and  probably  contributed  to  the 
collision  (see  6  App.  Cas.  898,  899) ;  whereas  in  The 
Benares  the  departure  from  the  Begulations  was  'Hhe 
one  chance  still  left  of  avoiding  danger  which  was  other- 
wise inevitable."     The  manoeuvre  adopted — ^keeping  on  at 

(h)  See  further  as  to  this  caae,  (e)  9  P.  D.  16. 

ntfra,  p.  47. 
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Art,  n.      full  speed — ^though  misuccessful,  was  held  to  be  necessary 
The  jBmaret,     within  the  meaning  of  Art.  23,  and  therefore  in  aooordance 
with  the  law. 

At  first  sight  The  Khedive  seems  to  decide  that  a  steam- 
ship will  always  be  held  in  fault  if,  having  an  opportuniiy 
to  stop  and  reverse,  and  not  being  compelled  to  keep  on 
by  danger  other  than  that  of  collision,  she  does  not  stop 
and  reverse  before  the  collision  occurs.     But   although 
there  are  dicta  in  that  case  pointing  to  such  a  conclusion, 
the  deciBion  as  applied  to  the  facts  of  the  case  does  not  go 
so  far.     If  the  circumstances  are  such  that  departure  from 
Art.  18  was  necessary  within  the  meaning  of  Art.  23,  a 
ship  will  not  be  held  to  be  in  fault  though  she  does  not 
stop  or  reverse  before  the  collision.     Such  ciroumstanoes 
existed  in  The  Benares.     A  steamship,  The  OerardUy  going 
seven  knots,  saw  a  green  light  a  point  on  her  port  bow 
distant  about  three-quarters  of  a  mile.    Her  helm  was  put 
to  starboard,  and  very  shortly  afterwards  The  Benares  was 
seen  with  her  port  side  open  and  showing  no  red  light 
The  helm  of  The  Oerarda  was  put  hard-a-starboard  and 
the  engines  kept  on  full  speed.     The  Benares  struck  The 
Oerarda  on  her  starboard  side.     It  was  found  that  the 
first  starboarding  of  The  Oerarda  was  not  wrong,  and  that 
after  seeing  The  Benares^  port  side  the  only  chance  of 
escaping  collision  was  for  The  Oerarda  to  hard-a-starboard 
and  keep  on  at  fuU  speed,  as  she  did.     It  seems  therefore, 
that  not  to  stop  and  reverse  when  a  collision  is  in  fact  in- 
evitable, but  in  the  reasonable  opinion  of  the  person  in 
charge  may  possibly  be  avoided  by  keeping  on  full  speed, 
A<^.    /?  f  i  .        ifl  not  an  unnecessary  departure  from  the  Eegulations. 

The  Beryl,  The  case  of  The  Beryl  was  as  follows : — The  Abeona  and 

The  Beryl  were  steamships  crossing  at  right  angles,  Th» 
Abeona  having  The  Beryl  on  her  starboard  hand.  Th^ 
Berylf  when  some  considerable  distance  off,  whistled  twice, 
and,  when  from  a  quarter  to  half  a  mile  off,  eased  her 
engines.    At  this  time  The  Abeona  ought  to  have,  but  had 
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not,  stopped  or  reversed  her  engines,  or  altered  her  course.  ^t.  18. 
Then  she  eased  her  engines.  If  she  had  not  eased  there 
would  have  heen  no  collision ;  but  by  easing  she  ^*  counter- 
acted The  BeryPs  manoBuvre."  When  the  vessels  were  so 
dose  that  a  collision  was  inevitable — ^about  300  yards 
apart  (e/) — ^both  stopped  and  reversed.  It  was  held  by 
Butt,  J.,  that  The  Abeona  had  been  wrongly  manoeuvred 
from  first  to  last,  and  that  The  Beryl  had  been  '*  properly 
navigated  according  to  the  Regulations"  {e).  It  will  be- 
observed  that  The  Beryl  did  not  reverse  her  engines  until 
the  collision  was  inevitable.  Upon  appeal  the  decision  of 
Butt,  J.,  as  to  The  Beryl^  was  reversed.  The  Court  of 
Appeal  held  unanimously  that  the  duty  of  The  Beryly 
under  Art.  18,  was  not  fulfilled  by  slackening  her  speed 
at  the  time  of  her  whistling  the  second  time ;  and  that  her 
duty  was  to  have  stopped  and  reversed  her  engines  at 
acme  time  between  the  second  whistling  and  the  moment 
at  which  the  collision  became  inevitable. 

In  the  case  of  The  Memnon  (/),  that  vessel  was  held  to  The  Memnon, 
Uame  for  a  collision  with  The  San  Salvador.  They  were 
steamships  crossing  nearly  at  right  angles,  and  The  San 
Salvador^  though  she  had  The  Memnon  on  her  own  star- 
board bow,  took  no  step  to  avoid  collision  until  she  was 
within  three  ships'  lengths  of  her,  when  she  starboarded. 
The  coarse  and  speed  of  The  Memnon  were  such  that,  had 
The  San  Salvador  kept  her  course,  The  Memnon  would  have 
passed  ahead  of  her  without  collision,  and  The  Memnon 
stopped  her  engines  as  soon  as  The  San  Salvador  star- 
boarded. It  was  held  that  The  Memnon^  as  well  as  The 
San  Salvador,  was  to  blame ;  that  those  on  board  her  were 
not  justified  under  the  circumstances  in  assuming  that 
The  San  Salvador  would  do  what  was  right;  that  they 

(i)  Bee  the  report  of  the  ease  on  (/)  6  Abd.  M.  0.  317.    In  Dom. 

appeal,  9  P.  D.  137,  142.  Proc.  62  L.  T.  N.   S.  84.    This 

(«)  9  P.  D,  4.  case  is  referred  to  more  fully  ante, 

p.  62. 
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Art.  18.  ought  to  have  seen  that  the  courses  of  the  two  vessels 
were  involving  risk  of  collision,  and  aocordingly  that 
they  ought  to  have  complied  with  Art.  18  earlier  than 
they  did. 

T^eArratwm       A  steamship,  A.,  by  porting  to  another,  B.,  that  was 
^^^  approaching  her  with  all  her  lights  showing,  shut  in  the 

green  light  of  B. ;  but  B.  by  perverse  starboarding  brought 
her  green  again  into  view ;  thereupon  A.  again  ported  and 
shut  in  B.'s  green;  B.,  continuing  to  starboard,  again 
brought  her  green  into  view,  and  a  collision  followed.  It 
was  held,  under  37  &  38  Vict.  c.  85,  s.  17,  that  A.  was  in 
fault  for  not  having  stopped  and  reversed  before  the 
collision  (g). 

The  Stanmore,  In  The  Stanmore  the  duty  to  stop  and  reverse,  and  wi 
to  stop  only,  was  insisted  upon.  There  the  alteration  of 
the  other  ship's  course  at  the  distance  of  a  quarter  of  a 
mile  was  indicated  by  the  apparent  closing  of  the  mast 
head  and  side  light  (A\ 

The  ThamM  In  The  Thames  and  The  Lutetia  a  vessel  was  held  in 

Lutetia.  fault  f or  not  having  stopped  and  reversed  "  when  the  risk 

of  collision  must  have  been  apparent "  (e). 

So,  in  America,  where  two  steamships,  The  C  and 
The  M.y  were  approaching  one  another  on  nearly  parallel 
opposite,  but  slightly  converging  lines,  and  in  a  position 
to  pass  clear,  The  C.  ported  and  ran  across  TJie  Jf.,  render- 
ing collision  imminent,  and  The  M.  did  not  slacken,  signal, 
or  reverse  tiU  after  the  porting  of  The  C.  It  was  held  that 
The  M.  as  well  as  The  C,  was  to  blame,  the  Court  saying 
that  there  was  such  uncertainty  in  the  movements  ot 
The  C,  as  called  for  the  closest  watch  and  the  highest 
diligence  {f), 

{ff)  The  Arratoon  Apear,  16  App.  (»)  McLaren  v.  Compoffnie  Frtn- 

Cae.  37.  fatM  de  Nav%gatum  ^   Vapew^  Th» 

(A)  The  Stanmore,  10  P.  D.  134.  Thamea  and   The  Lutetia,  9  App* 

As  to  the  olosing  of  the   lights  Cas.  640,  661. 
indicatmga  change  of  oourse,  see  (»  The  Manitoba,  16DaTiflU-S- 

above,  p.  360.  97. 
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Where  A.,  a  steamship  rounding  Tilbury  Ness  in  the  Art.  18. 
Thames,  under  a  port  hehn,  was  approaching  B.  on  the  The  Libra. 
other  side  of  the  point  in  suoh  a  position  that,  if  she  had 
not  been  under  a  port  hebn,  there  would  have  been  lisk  of 
ooUision,  it  was  held  by  Brett,  L.  J.,  that  it  was  not  A/s 
dufy  to  stop  and  reverse  under  the  Thames  Bule  No.  14, 
which  is  very  similar  in  terms  to  Art.  18  (A). 

The  application  of  Art.  18  to  a  steamship  hearing  the  Application 
fog-horn  or  whistle  of  another  ship  in  a  fog,  is  illustrated  a  fog. 
by  the  following  cases : — 

The  Kestrel  was  a  loaded  steamship  of  392  tons  reirister,  The  FrankUmd 
and  TTie  Frankland  a  loaded  steamship  of  641  tons  register,  ^ggtrei. 
The  Frankland  was  at  sea,  going  at  a  moderate  speed,  in  a 
thick  fog,  on  a  S.S.E.  course.  She  heard  a  whistle  sounded 
many  times,  indicating  that  a  steamship  (The  Kestrel^  on 
a  N.N.W.  course)  was  approaching,  and  had  come  very 
near  to  her — so  near,  that  if  the  vessels  had  then  stopped, 
they  would  have  been  within  hailing  distance.  It  appears 
tiiat  when  she  first  heard  The  KestreVa  whistle  she  stopped 
her  engines,  and  that  she  did  not  reverse  them  until  The 
Kestrel's  red  and  mast-head  lights  were  seen  about  a  ship's 
length  off  a  point  on  the  starboard  bow.  It  was  held  that 
The  FranklancCs  engines  should,  in  compliance  with  Art.  16 
of  the  Begulations  of  1863,  have  been  not  only  stopped, 
hut  reversed,  so  as  to  bring  the  ship  to  a  standstill  as  soon 
as  the  approaching  whistle  indicated  that  the  ships  were 
within  hailing  distance  {I). 

In  The  Love  Bird  (m),  a  steamship  in  a  thick  fog,  going  The  Love 
three  knots,  heard  the  blast  of  a  fog-horn  nearly  ahead. 
She  was  held  in  fault  for  not  having  stopped  or  reversed 
her  engines  until  the  other  vessel  was   seen   about   a 
length  off. 
Li  The  Kirby  Hall{n)f  a  steamship  in  a  very  dense  TheXirbff 

Hall, 


iJc)  6P.  D.  189. 

\t)  The  Frankland  and  The  JTm- 
^tl,  L.  B.  4  P.  C.  629. 


(m)  6  P.  D.  80. 
(»)  8  P.  D.  71. 
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Art.  18.  fog  was  held  in  fault  for  not  stopping  her  engines  and 
bringing  herself  to  a  standstill^  as  soon  as  she  heard  the 
whistle  of  another  steamship  in  close  proximity.  The 
decision  in  this  case  went  further  than  the  facts  of  the 
case  required.  The  fact  was,  that  The  Kirby  Hail  heard 
the  whistle  of  the  other  ship,  The  City  of  Brussels^  twice, 
on  the  port  bow,  the  second  blast  being  nearer  than  the 
first.  The  engines  were  not  stopped  until  the  whistle  was 
heard  the  second  time  and  the  mast-head  light  of  The  City 
of  Bimssek  was  seen  nearly  right  ahead,  distant  from  one 
to  two  ships'  lengths. 

Th$  Earton.  A  steamship  sighting  a  barge  at  anchor  in  the  Thames 
without  a  light,  and  at  a  distance  of  a  ship's  length,  stopped 
her  engines,  but  did  not  reverse  them.  Butt,  J.,  expressed 
his  opinion  that  she  ought  to  have  reversed  her  engines 
upon  the  barge  being  reported  {o), 

2%«^7oAfi  A  steamship  in  a  dense  fog,  hearing  a  whistle  on  her 

port  bow,  slackened  her  speed ;  she  heard  the  whistle  again, 
and  nearer  to  her.  It  was  held  that  she  was  in  fault 
under  Art.  18  for  not  stopping  and  reversing  upon  hearing 
the  whistle  the  second  time'.  In  this  case  Brett,  M.  IL, 
said  :  ^^  It  may  be  laid  down  as  a  general  rule  of  conduct 
that  it  is  necessary  to  stop  and  reverse,  not  indeed  every 
time  that  a  steamer  hears  a  whistle  or  fog-horn  in  a  dense 
fog,  but  when  in  such  a  fog  it  is  heard  on  either  bow  and 
approaching,  and  is  in  the  vicinity ;  for  then  there  must 
be  risk  of  collision  "  {p).  Lord  Herschell,  in  The  Ceto  {q\ 
used  similar  language:  ^'I  think  when  a  steamship  is 
approaching  another  vessel  in  a  dense  fog  she  ought  to 
stop,  imless  there  be  such  indications  as  to  convey  to  a 
seaman  of  reasonable  skill  that  the  two  vessels  are  so 
approaching  that  they  will  pass  well  clear  of  one  another." 
And  Sir  James  Hannen,  in  The  Ro^etta  (r),  held  that  the 

io)  The  EarUm,  9  P.  D.  44.  687. 

\p)  The  John  M*Intyre,  9  P.  D.  (q)  14  App.  Cm.  670»  696. 

135,  139 ;  appioyed  by  Lord  Wat-  (r)  6  Asp.  H.  C.  310. 
■on,   The  Ceto,  14  App.  Gas.  670, 


M'Intyre. 
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duty  of  a  man  who  hears  in  a  fog  a  whistle  which  he  takes  Art.  18. 
(at  a  guess)  to  be  two  or  three  points  on  his  bow,  is  to 
reduce  his  speed  untQ  his  engines  are  only  just  moying, 
or  to  stop  them,  and  when  he  is  beginning  to  lose  steerage 
way,  then,  and  only  then,  put  them  on  again,  but  as 
slowly  as  it  is  possible  to  do  so. 

The  Dordogne  («),  in  a  fog  so  dense  that  vessels  could  Th$  Bordogne. 
not  be  seen  by  each  other  their  own  distance  apart,  in  the 
ocean  ofi  XJshant,  heard  three  times,  at  least,  the  whistle 
of  another  approaching.  Within  ten  or  fifteen  minutes 
of  the  first  whistle  being  heard,  the  ships  were  in  collision. 
The  Dordogne  stopped  and  reversed  her  engines  when  the 
other  ship  came  into  view,  and  not  before.  It  was  held 
that  she  had  broken  Art.  18,  and  that  she  had  also  broken 
Art.  13.  The  duty  of  a  steamship,  under  Articles  13  and 
18,  when  in  frequented  waters,  or  in  the  vicinity  of  other 
ships,  to  proceed  at  her  lowest  possible  speed,  or,  under  the 
circumstances  of  the  particular  case,  even  to  bring  herself 
to  a  standstill,  was  strongly  insisted  upon. 

The  Lebanon  and  The  Ceto  (0,  steamships  of  395  and  The  Geto, 
612  tons  respectively,  were  approaching  each  other  at 
night  off  the  Yorkshire  coast  upon  opposite  (S.  by  E.  ^E.  and 
N.  by  W.)  courses  in  a  fog  so  dense  that  neither  could  see 
the  other  more  than  a  ship's  length  off.  The  Lebanon^ a 
whistle  was  heard  from  The  Ceto  less  than  a  mile  off,  and 
four  points  on  her  port  bow.  The  Ceto^s  helm  was  ported. 
The  Lebanon^ 8  whistle  was  again  heard  nearer  and  on  the 
same  bearing.  The  Ceto' 8  helm  was  again  ported.  The 
Ceto  was  going  as  slowly  as  she  could  go  throughout.  The 
Lebanon^ 8  whistle  was  again  heard,  and  this  time  giving 
the  starboard  helm  signal.  Immediately  afterwards  she 
came  into  view  a  ship's  length  off  The  Ceto  and  a  point 
on  her  port  bow.  The  Ceto^  on  hearing  the  starboard 
helm  signal,  and  in  answer  to  a  hail  from  The  Lebanon^  put 

(»)  10  P.  D.  6.  (0  The  Ceto,  14  App.  Gas.  670. 


448 


THE  REGULATIONS. 


TheEbor. 
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Art.  18.      her  helm  hard  a-port  and  set  her  engines  full  speed  ahead. 
The  Lebanon  struck  her  on  her  port  quarter  thirty  feet 
from  the  stem,  and  she  sank.     The  Lebanon  was  found  to 
be  alone  in  fault  in  the  Admiralty  Division  and  Court  of 
Appeal.     The  House  of  Lords  {u)  varied  this  decision  by 
finding  The  Ceto  also  in  fault,  under  Art.  18  (ar),  for  not^ 
having  stopped  and  reversed  before  The  Lebanon  came  into 
view,  and  after  she  heard  the  second  whistle  an^  judged 
»  Bct  to  be  approaching  upon  tiie  same  bearing. 
"  ~~The  TelesiHa,  in  a  thick  fog  off  Cromer,  heard,  nearly 
right  ahead,  the  whistle  of  The  Ebor  about  a  mile  off.     She 
was  held  in  fault,  under  Art.  13  and  under  Art.  18,  for  not 
stopping  and  reversing  at  once  {y). 

The  result  of  these  cases  may  be  thus  summed  up: 
The  Frankland  decides  that  a  steamship  in  a  fog,  hearing 
the  whistle  of    another  steamship    approaching,   should 
bring  herself  to  a  standstill,  at  the  latest  when  the  ships 
are  within    hailing  distance.      The   Jesmond^    The  Lore 
Bird,   The   Dordogne,    The   Kirby   Hall,  and    The   Ceto, 
are  to  the  like  effect.     But  The  Jesrnond  does  not,  nor  does 
The  Kirby  Hall,  decide  that  in  a  fog  a  steamship  most 
stop  and  reverse  her  engines  as  soon  as  she  hears  the 
whistle  of  another.     The  Jesmond  decides  that  where  two 
steamships  are  approaching  each  other  with  risk  of  collision, 
and  one  of  them,  by  altering  her  course,  determines  the 
risk.  Art.  18  does  not  require  her  to  stop  or  reverse ;  but 
if  the  risk  is  not  in  fact  determined,  although  the  course 
may  have  been  altered,  The  Ceto  decides  that  the  engines 
must  be  stopped  and  reversed.     The  Khedive  decides  that 
if  the  omission  to  stop  and  reverse  might  by  possibility 
have  contributed  to  the  collision,  the  ship  will  be  held  in 
fault,  though  those  on  board  showed  no  want  of  ordinaij 
skill,  care,  or  nerve.     It  appears,  on  the  other  hand,  icom 


(m)  Lords  Halsbuiy,  Watson, 
Bramwell,  Herschell,  and  Mao- 
naghten ;  Lords  Selbome  and 
ViUgenid  dissenting. 


{x)  Lords  Bramwell  and  Half- 
buiy  intimated  that  she  was  in 
fault  apart  from  the  R^^nlatioDB. 

(y)  TKeJSbor,  11  P.  D.  26. 
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The  Khedive  (a),  The  Emmy  Haase,  The  Beryl,  The  Theo-      Art.  18. 


dore  H.  Rand,  The  Ceto,  and  The  Memnotiy  that  an  omission 
to  comply  with  the  Begulation  will  not  be  deemed  a  fault 
nnless  the  officer  knows,  or  ought  to  have  known,  and,  but 
for  his  negligence,  would  have  known,  that  the  Beg^ation 
in  question  was  applicable.  The  Benares  decides  that 
where  there  is  one  chance,  and  one  chance  only,  of 
escaping  collision,  and  that  is,  not  to  stop  and  reverse. 
Art.  23  applies,  and  justifies  a  departure  from  Art.  18. 
The  Beryl  and  The  Ceto  show  that  a  vessel  will  be  held  in 
fault  if,  although  she  slackens  her  speed,  or  if,  although 
going  as  slow  as  she  can,  she  does  not  stop  and  reverse 
imtil  the  collision  is  inevitable,  provided  those  on  board 
had  time  and  opportunity  to  stop  and  reverse,  after 
slackening,  and  before  the  collision  was  inevitable. 

Art.  18  does  not  require  a  steamship  to  slacken' and  Art.  18  is 
reverse  at  the  very  moment  when  danger  arises.     "  A  man  Snlesa  th  Je 
must  have  time  to  consider  whether  he  should  reverse  or  "  *?  oppor- 

tuzuty  of 

not  The  Court  is  not  bound  to  hold  that  a  man  should  obeying  it. 
exercise  his  judgment  instantaneously.  A  short,  but  a 
very  short  time,  must  bo  allowed  him  for  this  pur- 
pose" (a).  But  it  is,  of  course,  not  an  excuse  for  non- 
compliance with  Art.  18,  that  the  time  which  elapsed 
between  the  risk  of  collision  becoming  apparent  and  the 
collision,  was  so  short  that  the  engines  could  not  reason- 
ably have  been  stopped  and  reversed,  if  the  shortness  of 
the  time  was  due  to  want  of  a  proper  look-out.  Thus, 
where  it  was  proved  that  more  than  half-a-minute  must 
have  elapsed  from  the  red  light  of  an  approaching  steam- 
ship, A.,  coming  into  view  on  the  starboard  bow  of  the 
other,  B.,  had  a  good  look-out  been  kept  on  board  B., 
B.  was  held  in  fault  for  not  having  reversed  before  the 
ooUiaion.    If  the  red  light  had,  in  fact,  been  visible  for 

[i)  5  App.  Gas.  pp.  894,  902.  Brett,  M.  B.,  The  Beryl,  9  P.  D. 

(a)  Fer    Butt,    5!,    The    Emmy      137,  138,  mpra,  p.  47 ;  The  Hub- 
Satuej  9  P.  D.  81 ;  and  see  per      bueky  Ad.  Div.  2bth  June,  1887. 
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Art.  18. 


Object  of 
Art.  18  18  to 
Tninimize 
damage  as 
wellaa  to 
prevent 
ooUisioD. 


Art.  18  does 
not  apply  to 
Bteamsnip 
lying  dead  in 
uie  water. 


only  half-a-minute  before  the  collision,  it  seems  that  the 
Yessel  would  not  have  been  held  in  fault  for  not  stopping 
and  reversing  in  so  short  a  time  (b). 

From  a  Sootoh  case  before  the  House  of  Lords,  it  appears 
that  neglect  to  obey  Art.  18  vnll  cause  a  ship  to  be  held 
in  fault,  if  the  omission,  though  it  could  not  have  contri- 
buted to  the  collision,  might  have  caused  or  contributed  to 
the  damage  (c).  And  in  The  Voortcaarts  and  I7ie  Khedive^ 
Lord  Watson  said  that  the  rule  (Art.  16  of  the  Regular 
tions  of  1863)  was  enacted  "  with  a  view  to  obviate  the 
risk  and  minimise  the  remits  "  of  a  collision  {d). 

Art.  18  has  no  application  to  a  steamship  lying  dead  in 
the  water  with  her  engines  stopped.  There  is  some  diffi- 
culty in  saying  what,  under  the  ^Regulations,  is  the  duty 
of  a  vessel  so  situated  in  a  fog,  and  hearing  the  whistle 
or  horn  of  another  yessel  approaching  her.  Neither  does 
Art.  18  forbid  her  to  set  her  engines  ahead  or  astern, 
so  as  to  get  some  way  on  and  be  to  some  extent  under 
command  {e) ;  nor,  on  the  other  hand,  does  Art.  13  require 
her  to  move. 

A  paddle-wheel  steam  trawler,  going  through  the 
water  (/)  one  or  one-and-a-half  knots  with  her  trawl  down, 
saw  a  sailing  ship  approaching  her  with  both  side  lights 
open  for  ten  or  twelve  minutes.  She  stopped  without 
reversing  her  engines  as  soon  as  danger  became  imminent 
It  was  assumed  by  Butt,  J.,  that  Art.  18  applied  to 
her  {g)y  and  he  held  that  she  had  complied  with  it. 

Though  Art.  18  does  not  apply  to  sailing  ships,  it  has 
been  said  that  a  sailing  ship  in  a  fog,  or  under  aironni- 


{h)  The  Emmy  Haate^tupra. 

{e)  Maclarm  y.  Compagnie  Fran" 
^aiae  de  Navigation  d  Vapeur,  The 
Thamsa  and  The  ZutetiOf  9  App. 
Gas.  640,  649,  662. 

(d)  6  App.  Gas.  903,  904. 

(0)  In  The  Boskenna  Bay  and  The 
Earl  of  Dumfries^  Ad.  Gt.  14th 
Jan.  1886,  this  question  was  con- 


sidered. 

(/)  TheTufeedtdaie,WP,J>A^' 
That  she  was  going  through  the 
-water  is  clear  mm  me  faets. 

(g)  At  least  as  regards  stoppiof* 
As  to  reversing,  prohablj,  sheooiud 
not  with  safety,  because  of  if^ 
trawl  warp. 
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stances  similar  to  those  in  which  Art.  18  applies,  is  under      Art.  is. 
a  oorreBpondiDg  obligation  to  shorten  sail  and  reduce  her 
speed  as  much  as  possible  (A). 

Where  a  steamship  has  been  in  collision,  and  it  is  proved  The  burden 
or  admitted  that  she  did  not  before  the  collision  stop  or  ye^^blat 
reverse,  it  seems  that  the  burden  is  on  her  to  show  why  ^^  ^* 
she  did  not  comply  with  Art.  18.     This  burden  she  may  to  show  whj 
discharge  by  showiug  that  she  was  unable,  or  had  not  the  ^^^  ^* 
opportunity,  to  stop  and  reverse  (t),  or  that  the  omission  to 
do  so  was  the  one  only  chance  of  escaping  collision  (k). 

In  America,  it  has  been  held  by  the  Supreme  Court  that 
the  role  requiring  a  steamship  to  slacken  does  not  apply 
where,  if  both  ships  continue  their  courses,  they  will  pass 
clear,  although,  if  either  deviates  from  her  course,  there 
will  be  risk  of  collision  (/). 

A  steamship  being  overtaken  by  another  vessel  is  not  Overtaken 
"  approaching  "  the  overtaking  ship  within  the  meaning  ■*®*™*^P' 
of  Art.  18.     Her  duty,  therefore,  is  to  keep  her  course 
under  Art.  22,  and  not  to  slacken  under  Art.  18,  for  that 
Artide  does  not  apply  to  her  (m). 

To  comply  with  Art.  18,  a  vessel  must  not  only  slacken  Engines  not 
or  stop,  but  she  must  not  set  her  engines  ahead  again  until  J^^^^S 
the  risk  of  collision  is  past  (n).  risk  is  over. 

If  a  steamship  sights  another  ship  or  her  lights,  and  Daty  to  stop 
cannot  clearly  make  out  what  course  she  is  upon,  it  is  her  ^^^^^there 
duty  at  once  to  slacken  until  she  can  ascertain  what  the  the  other 
stranger's  course  is,  so  that  she  may  be  able  to  take  the  or^^urse 
measures  required  by  the  ErCgulations  (o) ;  and  she  must  *^°*  ^ 
do  80  before  altering  her  helm,  or  taking  any  dedsive  step; 

(h)  See  per  Brett,  M.  R.,    The  Im)  The  Franconia,  2  P.  D.  8. 

2hriogne,  10  P.  D.  6,  12 ,  and  see  (n)  In  Lowell  y.   General  Steam 

tupra,  p.  405.  Navigation   Co.,  6  EU.    &  B.  195, 

(t)  See  The  Khedive^  5  App.  Gas.  nnder  the  old  law,  it  was  held  that 

S76)  902.  a  ship  was  in  fault  if  she  did  not 

(k)  The  Benareey  9  P.  D.  16.  eontinue  to  exhibit  a  light  so  long 

(0  The  Free  Slate,  1  Otto,  200  ;  as  danger  of  collision  existed. 
Brown,  Adm.  251.    See,  however,  (o)  The  Mona  and  TheAva,  2  Asp. 

The  Mamiobu,    tupra,  p.  444,   15  Mar.  Law  Gas.  182 ;   The  General 

Bayis,  U.  S.  97.  I^^,  3  Mar.  Law  Gas.  O.  S.  204. 
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Art.  18.      for  if  she  does  not,  and  by  altering  her  helm  withont 
knowing  the  other  ship's  position  and  course,  causes  a 
collision,  she  will  be  held  to  be  in  fault  ( p). 
Sp®®^  V  *  Steamers  navigating  at  a  high  rate  of  speed  are  required 

approaching  to  slsusken  their  speed  when  approaching  other  ships,  when 
other  craft,  there  is  difficulty  or  danger  in  passing  them.  In  America, 
it  has  been  held  by  the  Supreme  Court  that  a  large  steamer 
approaching  a  tug  with  a  number  of  barges  in  tow,  and 
surroimded  by  other  vessels,  wsis  bound  to  slacken,  and 
not  ''hurl  herself  like  a  projectile  in  the  midst  of  them" 
at  the  rate  of  seventeen  miles  an  hour,  taking  the  chanoe 
of  clearing  them  (q).  And  in  another  case,  it  was  held  by 
the  same  Court  that  a  large  steamer  entering  a  harbour  or 
narrow  channel  was  boimd  to  go  at  such  speed  as  is  con- 
sistent with  the  safety  of  other  vessels  (i*). 

A  steamship  in  the  North  Sea  on  a  clear  night,  going 
eight  or  nine  knots  over  trawling  ground,  and  running 
into  a  smack  which  showed  no  Ught  astern,  was  held  not  to 
be  in  fault  for  going  too  fast  («).  In  an  early  case  (O*  i^ 
was  held  that,  on  a  dark  night  in  the  Bristol  Channel,  ten 
knots  was  an  improper  speed  for  a  steamship. 
Stopping  and  In  applying  Art.  18,  it  must  be  borne  in  mind  that  re- 
always  a  versing  the  screw,  whilst  the  ship  has  headway  through  the 
^^^  water,  always  diminishes  the  turning  power  of  the  hebn. 

In  the  case,  therefore,  of  a  screw  steamship,  stopping  and 
reversing  her  engines  is  not  always  a  necessary,  or  even  s 
prudent,  step  for  her  to  take  when  at  close  quarters  with 
another  ship.  On  the  other  hand,  the  conmion  excuse  that 
the  engines  were  not  stopped  and  reversed  because  of  the 
deadening  effect  of  the  reversed  propeller  upon  the  port 
helm  is  viewed  by  the  Courts  with  suspicion  (u). 

{p)  The  Bouaainville  and  The  Jot,  (r)  The  dtp  of  litrii,  9  W^. 

a  Stevenson,  L.  B.  6  P.  G.  316.  684;  and  see  77b«  CbrviM,  9  WaU. 

As  to  ahips  in  a    fog,   see    The  630. 

Frankland,  L.  R.  4  P.  0.  629 ;  The  (»)  The  PaeiJSe,  9  P.  D.  184. 

Xirby  Sail,  8  P.  D.  71 ;  and  eupra.  It)  The  Itoee,  2  W.  Bob.  1. 

pp.  399,  403,  446.  (u)  Ab  in  The  Arratem  Jf^t 

{q)  The  Syramee,  9  WaU.  672.  16  App.  Gas.  37. 
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It  may  be  convenient  here  to  state  shortly  the  effect,      Art.  18. 
under  ordinary  circumstances,  of  reversing  the  propeller  Effect  of 
whilst  the  ship  has  headway  through  the  water,  an  effect  '^^^"^^ngi. 
which  must  always  be  taken  into  consideration  in  deter-  the  ship  has 
mining  the  application  of  Art.  18.     The  behaviour  of  a  ^®^^*y- 
steamship  under  these  circumstances  was  not  so  generally 
known  in  the  year  1862,  when  the  stopping  and  reversing 
rule  was  framed,  as  it  is  at  the  present  day.    The  propeller 
exerts  considerable  turning  power  on  the  ship,  whether 
going  ahead  or  astern,  but  more  particularly  when  going 
astern  {x).    The  effect  is  most  strongly  marked  when  the 
propeller  is  going  astern  and  the  ship  has  headway  through 
the  water,  the  circumstances  under  which  Art.  18  is  usually 
applicable.     The  turning  effect  is  in  the  one  direction  or 
the  other,  according  as  the  screw  is  right  or  left-handed. 
A  right-handed  screw  revolves,  when  the  engines  are  going 
ahead,  viewed  from  astern,  from  left  to  right;  a  left-handed 
screw  from  right  to  left.     "When  the  screw  is  not  deeply 
immersed,  and  froths  air  into  water,  it  exerts,  when  re- 
versed, considerable  power  to  turn  the  ship's  head,  inde- 
pendently of  the  rudder,  the  ship  turning  to  starboard  or 
port,  almost  irrespective  of  the  helm  (^),  according  as  the 
Bcrew  is  right  or  left-handed.     This  effect  is  produced 
even  whilst  the  ship  has  headway  through  the  water ;  it 
increases  as  the  ship's  way  is  stopped.      It  nearly  dis- 
appears when  the  screw  is  so  deeply  immersed  that  it  does 
not  chum  air  into  water.     Under  the  same  circumstances 
^that  is  to  say,  whilst  the  ship  has  headway  through  the 
^ater,  and  the  engines  and  screw  are  working  astern — ^the 
action  of  the  rudder  is  the  reverse  of  that  which  it  has 
whilst  the  engines  and  screw  are  going  ahead.     This  re- 
verse action  of  the  rudder  is  always  feeble,  and  is  different 
for  different  ships,  and  even  for  the  same  ship  imder  differ- 

[x)  This  seems  to  depend  apon  the  upper, 

the  fact  that  the  lower  bhides  of  (y)  See  an  aoooimt  of   experi- 

the  propeller  being  more  immersed  ments  with   The   TaboTy   Nautical 

bare  a  greater  turning  power  than  Mag.  1880,  p.  323. 
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^^■^^'  ent  conditions  of  loading.  When  there  is  wind  sufficient 
to  heel  the  ship,  the  advancing  end  of  the  ship,  whether 
head  or  stem,  will  always  seek,  or  fly  up  into,  the  wind. 

The  comhined  influences  of  (1)  the  reversed  screw, 
(2)  the  wind,  and  (3)  the  rudder,  severally  acting  in  the 
manner  ahove  described,  determine  the  course  of  the  ship 
until  her  way  is  stopped.  Their  utmost  effect,  when  all 
acting  in  the  same  direction  {e.g.<,  screw,  right-handed; 
helm,  starboard ;  wind,  on  the  starboard  side),  is  small 
compared  with  the  influence  which  the  rudder  exerts  when 
the  ship  and  engines  are  going  full  speed  ahead.  A  circle 
of  at  least  double  the  radius  of  that  in  which  the  ship  will 
turn,  when  going  ahead,  is  required  for  her  to  turn  in 
when  the  engines  are  going  astern  under  the  circumstances 
above  described.  So  marked  is  this  diminution  in  the  turn- 
ing capability  of  a  ship  with  her  screw  suddenly  reversed 
from  full  speed  ahead,  that,  under  some  circumstances,  a 
vessel  running  at  right  angles  upon  a  straight  coast  at  full 
speed  might  avoid  going  ashore,  by  keeping  on  full  speed 
ahead  with  her  helm  hard  over,  when  she  could  not  keep 
off  the  shore  by  stopping  and  reversing  her  engines. 

It  follows  from  the  general  rules  above  stated,  that,  with 
engines  going  astern  whilst  the  ship  has  headway  through 
the  water,  the  position  and  direction  of  the  rudder  with 
reference  to  the  ship's  keel  is  of  paramount  importance. 
Under  such  circumstances,  a  vessel  with  a  right-handed 
screw  will  turn  her  head  much  quicker  to  starboard  (her 
helm  being  to  port,  and  her  engines  reversed)  than  it  is 
possible  for  her  to  turn  her  head  to  port ;  and  we  versA 
with  a  left-handed  screw  (s). 


(s)  The  anihority  for  most  of  the 
statements  in  the  text  is  the  Re- 
port, published  in  1875,  of  a  Com- 
mittee (J.  R.  Napier,  Esq. ,  Sir  W. 
Thompson,  W.  Roude,  Esq.,  J.  T. 
Bottomly,  Esq.,  and  Professor  Os- 
borne Kieynolds)  appointed  by  the 
British  Association  to  investigate 


the  effect  of  propellen  upoa  the 
8teerin|f  of  vessels.  Further  in- 
formation npon  the  sabject  will  be 
found  in  Naval  Science,  1878,  p. 
89 ;  Nautical  Magazine.  1879,  pp. 
629, 608;  ibid,  1880,  p.  328;  Tnos* 
actions  of  the  Institute  oi  Nsf«l 
Arohitects,  1879,  a  paper  1^  A.  J. 
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Article  19  (a). 
In  taking  any  course  authorized  or  required  by  these  Regu-       Art.  19. 


hiionSj  a  steam-ship  under  way  may  indicate  that  course  to  Optional 
any  other  ship  which  she  has  in  sight  by  the  following  signals  J?*^^"^^*^ 
on  her  steam  whistle^  m. ; —  the  course  of 

One  short  blast  (b)  to  mean  "  /  am  directing  my  course  to  U^^^  ^ 
itarboard.*^ 

Two  short  blasts  to  mean  "  /  am  directing  my  course  to 

Three  short  blasts  to  mean  ^^I  am  going  full  speed  asieimJ*^ 
The  use  of  these  signals  is  optional  {c)  ;  but  if  they  are  used^ 

the  course  of  the  ship  must  be  in  accordance  unth  the  signal 

made. 

This  Article  was  not  oontcdned  in  the  Eegulations  of 
1863.  It  is  in  the  same  terms  as  Art.  19  of  the  Begula- 
tions  of  1880.  It  applies  only  where  a  ship  intends  to 
oomply  with  the  Begalations,  and  is  desirous  to  call  the 
attention  of  the  other  ship  to  her  intended  course.  Such 
signals  have  been  in  use  in  America  for  many  years.  It 
has  been  there  held  that  a  vessel  cannot,  by  means  of  these 
signals,  dictate  to  the  other  ship  a  departure  from  the 
Begulations  {d).  Care  must  be  taken  that  the  '*  short'' 
blasts  of  Art.  19  are  not  confounded  with  the  '^prolonged  " 
fog-signal  blasts  of  Art.  12. 

It  will  be  observed  that  Art.  19  applies  only  where  the 


Haffmnis,  Esq.  In  connection 
yf\m  this  subject,  the  following 
facts,  oonected  from  the  aboTe 
aooroes,  may  be  not  without  inte- 
rest:—A  screw  steamship  usually 
answers  one  hehn  quicker  than  the 
other,  whether  going  ahead  or 
astern ;  but  different  ships  behave 
differently  in  this  respect.  When 
just  starting  a  bteamship  wiU 
answer  her  starboard  hehn  quickest 
if  her  screw  is  right-handed,  and 
hsr  port  helm  if  her  screw  is  left- 


handed.  When  going  ahead  at  a 
moderate  or  full  speed  she  answers 
her  port  hehn  quickest  with  a 
right-handed,  and  her  starboard 
hehn  with  a  left-handed  screw. 

(a)  Corresponding  to  Art.  28  of 
the  Washington  Regulations. 

(b)  Of  about  one  second's  dura- 
tion :  Washing^n  Regulations. 

(e)  By  the  Washingfton  Regula- 
tions they  are  compulsory. 

(d)  The  Milwaukee,  Brown  Ad. 
313. 
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Art.  19. 


Meaning  of 
the  woras 
«Iam 
dixeotingmy 
course  to 
starboard" 
(or  port}. 


^i^U 


other  vessel  is  in  sight.    In  a  fog  so  dense  that  the  other 
vessel  cannot  be  seen,  it  seems  that  it  has  no  application. 

Doubts  have  been  raised  as  to  the  meaning  of  the  words 
"  I  am  directing  my  course  to  port"  (or  starboard).  It  is 
submitted  that  these  words  mean  "  I  am  putting  my  hehn 
to  starboard"  (or  port,  as  the  case  may  be).  The  reason 
why  these  latter  words  are  not  used  is  indicated  in  a  former 
page,  where  it  is  pointed  out  that  in  Art.  15  similar  words, 
"  alter  her  course  to  starboard,"  are  substituted  for  "the 
helms  of  both  shall  be  put  to  port,"  the  words  in  the 
Regulations  of  1863.  It  has  been  suggested  that  "  I  am 
directing  my  course  to  starboard  "  is  ambiguous,  and  may 
mean  "  my  present  course  will  take  me  on  your  starboard 
side."  It  is  submitted  that  this  is  not  the  intention  or 
meaning  of  the  Article.  The  object  clearly  is  to  apprise 
the  other  ship  of  an  alteration  of  the  helm  at  the  earliest 
possible  moment.  It  is  of  the  greatest  importance,  when 
ships  are  at  close  quarters,  that  each  should  know  of  any 
alteration  of  the  helm  of  the  other  at  the  moment  it  is 
made,  so  that  she  may  act  accordingly.  In  the  absence  of 
some  such  indication  as  is  provided  by  Art.  19,  the  ships 
may  be  approaching  each  other  dangerously  close,  whilst 
they  are  endeavouring  to  ascertain  how  each  others'  hebns 
are  acting.  The  size  and  length  of  modem  steamships, 
and  their  consequent  slowness  in  answering  their  hehns^ 
makes  this  a  matter  of  increasing  difficulty. 


Art.  80. 


Shipoyer- 
taking 
another  ship. 


Article  20  (e), 

Notmthstanding  anything  contained  in  any  preceding 
Article^  every  ship^  whether  a  sailing-Bhip  or  a  ateam-^hipf 
overtaking  any  other^  shall  keep  out  of  the  way  of  the  over' 
taken  ship. 

This  Article  is  identical  with  Art.  20  of  the  EegolatioDS 
of  1880.    It  corresponds  with  Art.  17  of  the  Hegulations 


{e)  Corresponding  to  Art  24  of  the  Waahington 


lODB. 
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of  1863,  but  its  operation  is  larger.     The  opening  words,      Art.  30. 

"Notwithstanding,  &o.,"  are  intended  to  meet  a  diflBiculty, 

which  existed  under  the  Begulations  of  1863,  as  to  the 

duty  of  a  sailing  ship  overtaking  a  steamship,  and  as  to 

ihe  daty  of  a  sailing  ship   or  a  steamship   overtaking 

another  sailing  or  steamship  from  abaft  the  beam  of  the 

latter,  and  crossing  her  course.     In  these  oases  there  was 

an  apparent  conflict  between  Art.  15  and  Art.  17  (/), 

and  between  Art.  12  and  Art.  17  (^),  of  the  Eegulations 

of  1863. 

Art.  20  is  express  as  to  the  duty  of  a  sailing  ship  over- 
taking any  other  ship  to  keep  out  of  the  way.  It  is 
therefore  the  duty  of  a  sailing  ship  overtaking  a  steamship 
to  keep  out  of  the  way  of  the  steamship. 

The  Eegulations  do  not  prescribe  any  particular  course 
for  the  ship  to  take  whose  duty  it  is  to  keep  out  of  the 
way.  She  may  go  ahead  or  astern  of  the  other,  or  on 
dther  side  of  her,  as  she  thinks  best  (A).  The  duty  of  the 
overtaken  ship  is  considered  below  (i). 

Under  the  Regulations  of  1880  a  ship  may  be  an  "  over-  Art.  20  over- 
taking "  ship  vnthin  Art.  20,  when,  if  her  speed  were  not  ^^ilxt  16* 
greater  than  that  of  the  other  vessel,  she  would  be  a  '^cross- 
ing" ship  within  the  meaning  of  Art.  16,  or  approaching 
the  other  so  as  to  involve  risk  of  collision  within  the 
meaning  of  Art.  14.  The  "  overtaking  "  rule  (Art.  17)  of 
the  Regulations  of  1863  seems  to  have  left  a  doubt  in  some 
cases  as  to  the  relative  duties  of  two  ships,  one  of  which 
was  at  once  crossing  and  overtaking  the  other;  and  the 
existmg  Art.  20  was  framed  in  its  present  terms  in  order 
to  remove  such  doubt.  Therefore  the  overtaking,  and  not 
flie  crossing,  rule  is  to  prevail  when  there  is  any  doubt  {k), 

(f)  See  The  Fhilotaxe,   2    Asp.  e<mia,  2  P.  D.  8. 
Har.  Law  Gas.  512 ;  The  WTieat-  ih)  See  Art.  14,  p.  409,  above. 

«*«/  and    The  Intrepide,  2  Mar.  (i)  Art.  22,  p.  471,  below. 

Iaw  Gas.  0.  S.  292.  (k)  See  per  Butt,  3,,  in  The  Sea- 

(?)  See  ZW  Feekforton  Castle,  2  ion,  9  P.  D.  1 ;  iu^a,  p.  426. 
^.B.222;  3P.  D.  11;  The  Fran- 
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Art.>0.      The  observations  of  Sir  E.  Phillimore  in  TheBreadaWane  (/), 
to  the  effect  that  where  the  ships  are  crossing  Art.  14  is  to 
prevail,  appear  not  to  be  well-founded, 
y^*  "  «»  „      There  is  nothing  in  the  Regulations  to  indicate  how  one 
■hipP  ship  must  bear  from  another  in  order  to  be  an  ^'over- 

taking "  ship.  A  ship  dead  astern  of  another,  or  on  her 
quarter,  is  no  doubt  an  '^  overtaking  "  ship,  if  coming  up 
with  the  other  ahead.  Whether  a  ship  a  point  or  two  on 
the  beam  of  another  is  '^  overtaking  "  the  latter,  if  gomg 
at  a  greater  speed,  is  not  clear.  Under  the  Begulations 
of  1863,  a  rule  was  suggested  by  Brett,  L.J.,  in  The 
H'anconia  (m),  to  the  effect  that  a  vessel  approaching 
another  from  a  direction  in  which,  if  it  were  night,  the 
side  lights  of  the  ship  ahead  would  not  be  visible  to  her, 
should  be  considered  as  an  '^  overtaking ''  ship ;  and  that 
a  vessel  approaching  another  from  any  other  direction 
except  directly  ahead  should  be  '*  crossing."  This,  though 
perhaps  not  exhaustive,  is  a  souind  working  rule  {n)y  and 
has  been  approved  in  the  House  of  Lords  (o).  Fry,  L.J., 
has  defined  an  overtaking  ship  in  wider  terms :  ''  A  ship 
....  is  being  overtaken  when  she  is  a  ship  towards  which 
there  is  another  ship  going  at  a  greater  speed  than  the 
first,  in  such  a  direction  as  to  approach  the  first  ship  "  (p). 
These  definitions  were  arrived  at  in  a  case  under  Art.  11 
(the  stem  light  rule)  with  reference  to  a  ship  which  is 
'^ being  overtaken"  within  the  meaning  of  that  Artide. 
It  is  submitted  that  ^^ being  overtaken"  in  Art.  11,  and 
^'  overtaking  "«  in  Art.  20,  are  correlative  terms,  and  that 
the  conditions  uinder  which  the  two  Articles  are  applicable 
are  the  same  {p). 

(Q  7  P.  D.  186.  Caatle,  3  P.  D.  11)  as  to  the  oor- 

(;/i)  The  Franeonia,  2  P.  D.  8,  12.  rectness   of    thin   definition   were 

(n)  See  per  Lord  HenoheU   in  considered   by  Lords   Esher  and 

The  Main,  11  P.  D.  132,  139.     In  Heraohellin  The  Main  (<ifpiv)tobe 

the  Washington  Begulations  this  nnfoonded. 

definition  is  adopted  in  terms.  ( p)  See  further  upon  this  point 

(o)  The  doubts  expressed  in  the  Ait.  11,  euprat  where  The  Mmn  it 

Court  of  Appeal  (see  The  FeehforUm  stated  at  length. 
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A  ship  coming  up  with  another  on  a  coarse  difiering  Art.  20. 
from  that  of  the  latter  by  half  a  point,  was  held  to  be 
''oTertaking  "  her  (q) ;  and  in  The  Breadalbane  (r),  Sir  E. 
PhiUimoie  applied  the  overtaking  rule  (Art.  20)  to  a  ship 
on  a  course  differing  from  that  of  the  other  by  one  and  a 
half  pomto  (E.  by  N.,  and  N.E.  by  E.  i  E.). 

The  Seaton  and  I^  Polcevera  were  on  parallel  (S.W.  by 
5^)  courses,  The  Polcevera  being  abaft  the  starboard  beam 
of  The  Seaton,  and  overtaking  her.  When  the  ships  were 
about  three  or  four  miles  apart,  The  Polcevera  altered  her 
course  to  S.  ^  W.,  thereby  causing  risk  of  collision.  It 
was  held  that  The  Polcevera^  the  overtaking  vessel,  was 
required  by  Art.  20  to  keep  out  of  the  way,  and  that  she  > 

was  in  &ult  for  the  collision  which  followed,  because  by 
starboarding,  she  threw  herself  across  the  course  of  The 
Beaton  («),  and  brought  about  a  position  of  danger. 

Under  a  provision  of  the  Tyne  bye-laws,  that  ^^  when  steam 
vessels  are  proceeding  in  the  same  direction,  but  with  un* 
equal  speed,  the  vessel  which  steams  slowest  shall,  when 
overtaken,"  take  certain  steps  to  enable  the  other  to  pass, 
it  was  held  by  the  Privy  Council  that  this  rule  applied 
only  to  a  vessel  overtaking  and  passing  another  actually  on 
the  same  course  as  herself  {t). 

In  !ne  Cayuga  (u),  the  Supreme  Court  of  the  United 
States  expressed  an  opinion  that  a  vessel  was  '^ overtaking" 
another  within  the  meaning  of  Art.  17  of  the  Regulations 
of  1863  only  when  astern  of  the  other  and  pursuing  the 
same  general  direction.  In  that  case  it  was  held  that  two 
steamships  on  intersecting  courses  (S.  by  E.  and  S.S.W.) 
were  crossing  ships,  although  one  was  abaft  the  beam  of, 
and  going  faster  than,  the  other.   As  stated  above  (p.  429), 


{q)  The  Chanonry,  1  Asp.  Mar.  (0  The  Benry  Morton^  2    Asp. 

Law  Gas.  669.  Mar.  Law  Oas.  466.  4 

(r)  7  P.  D.  186.  (u)  14  WaU.  270,  277. 

(9)  TheSeatim,  9  P.  D.  1. 
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Art.  20. 


The  rale, 
that  an  over- 
taking'ship 
most  Keep 
out  of  the 
yrtLjf  is  a 
rule  of  the 
maritime  law. 


Duty  of  over- 
taken ship. 


THE  REGULATIONS. 

this  case  would  not  be  followed  in  this  oountrj,  and  is  in- 
consistent with  other  American  decisions  (x). 

The  rule,  that  an  overtaking  ship  must  keep  out  of  the 
way  of  a  ship  ahead,  was  a  rule  of  the  maritime  law,  and 
was  merely  formulated  by  the  BrCgulations  of  1863  (y).  It 
clashed,  however,  with  the  other  equally  well-established 
rule,  that  a  ship  with  the  wind  free  must  keep  out  of  the 
way  of  another  close-hauled.  In  an  American  case,  where 
a  brig  and  a  schooner  were  upon  converging  courses,  the 
schooner  overtaking  the  brig,  it  was  held  that  the  brig  was 
in  fault  for  not  keeping  out  of  the  way,  she  having  the 
wind  free.  It  was  said  that,  if  she  had  been  close-hauled, 
it  would  not  have  been  her  duty  to  keep  out  of  the  way  (2). 
Under  the  existing  law,  a  sailing  ship  overtaking  another 
must  keep  out  of  the  way,  though  she  is  close-hauled, 
and  the  other  is  free. 

A  ship  cannot,  it  seems,  be  6m  '^  overtaking "  ship 
within  the  meaning  of  Art.  20,  unless  she  is  going  faster 
than  the  ship  ahead  (a). 

The  duty  of  the  ship  ahead,  under  ordinary  circom- 
stances,  is  to  keep  her  course  under  Art.  22,  and  in  the  ease 
of  a  steamship,  not,  it  seems,  to  slacken  or  stop.  Art  18 
does  not  apply  to  her,  as  she  cannot  be  said  to  be  ap- 
proaching the  overtaking  ship  within  the  meaning  of  that 
Article  (b).  Where  the  overtaking  ship  was  on  the  quarter 
of  the  ship  ahead,  and  the  latter  altered  her  course  so  as 
to  give  the  other  ship  more  room,  it  was  held  that  she  did 
not  thereby  depart  from  the  Begulations,  so  as  to  be  held 
in  fault  for  a  collision  which  followed  (e).  But  an  altera- 
tion of  the  helm  after  Art.  22   applies  is  a  dangerous 


(x)  The  OeeantUf  6  Bened.  645; 
gee  also  The  Governor ^  Abbot,  Ad. 
lOS ;  The  Rhode  Island,  Oloott,  505 ; 
1  Blatchf.  363. 

(y)  Whitrxdge  v.  Dill,  23  How. 
44S. 


(«)  The  Clement,  1  Spnigue,  257 ; 
2  Curtis,  363.  The  Supreme  Court 
was  equaUy  divided. 

(a)  The  Franeonia,  2  P.  D.  8. 

(b)  The  Franeonia,  uhi  tuprm. 
(e)  The  Franconia,  2  P.  D.  II. 
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manoeuvre,  for  it  would,,  in  most  cases,  bring  the  ship      Art.  90. 
within  the  penalty  of  36  &  37  Viet.  c.  85,  s.  17. 

The  duty  of  the  ship  .which  is  being  overtcien  to  show 
a  Ught  astern  is  considered  in  a  previous  Article  ((/). 

It  is  the  duty  of  a  steamship  overtakiDg  a  sailing  ship 
to  keep  out  of  the  way  of  the  latter,  both  by  virtue  of 
Art.  17  and  Art.  20. 

The  following  cases  illustrate  the  application  of  Art. 
20:— 

A  steamship  attempted  to  pass  a  sailing  ship  turning  GaflesiUas- 
up  the  Thames  6igainst  a  head  wind.     Owing  to  the  latter  ap^ation  of 
going  about  when  she  got  to  the  edge  of  the  tide,  the  -^^^  20. 
steamer  ran  into  her.     It  was  held  that  the  sailing  ship 
was  under  no  obligation  to  give  notice  that  she  was  going 
about,  and  that  the  steamer  in  attempting  to  pass  did  so 
at  her  own  risk  (e). 

Where  a  sailing  ship,  A.,  with  the  wind  free,  was  ap- 
pioaching  another,  B.,  hove-to,  and  driving  to  leeward  in 
such  a  direction  that  her  side  lights  were  not  for  some 
time  visible  to  A.,  it  was  held  that  it  was  the  duty  of  A. 
to  keep  out  of  the  way  (/).  It  does  not  appear  whether 
the  decision  was  on  the  ground  that  A.  was  "  overtaking  " 
B.,  or  that  A.  was  "  crossing"  B.  and  to  windward  of  her, 
with  the  wind  on  the  same  side,  or  whether  it  was  A.'s 
duty  to  keep  out  of  the  way  because  she  was  going  free 
and  the  other  ship  hove-to. 

When  two  ships  turning  to  windward  in  narrow  waters 
are  close-hauled  on  the  same  tack,  one  following  in  the 
wake  of  the  other,  if  the  leading  ship  goes  about,  and  the 
following  ship  cannot  stand  on  without  risk  of  collision,  it 
is  the  duty  of  the  latter  to  keep  out  of  the  way  of  the  ship 
ahead  by  going  about  (ff). 


id)  Art.  11,  supra. 
{(t)  The  Palatine,  1  Afip.  Mar.  Law 
Gaa.  i6S, 
(/)  The  Eleanor  ▼.  The  Ahna^  2 


Ifar.  Law  Gas.  O.  S.  240. 

iff)  TheFriseUla^L.'R.SA.&B, 
126;  The  Eclipse  v.  The  Eoyal 
Consort,  Holt,  220. 
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Art,  go.  If  two  ships  are  turning  to  windward,  aad  the  one 

ahead,  instead  of  going  about,  wears,  it  seems  tliat,  while 
she  is  in  the  aot  of  wearing  and  approaching  the  ship 
astern,  the  latter  is  not  an  ^'  overtaking  "  ship,  and  that 
she  is  not  required  to  keep  out  of  the  waj  (A). 

Two  steamships  in  the  open  sea  were  proceeding  on 
parallel  courses,  one  on  the  quarter  of  the  other  and  over- 
taking her.  The  overtaking  ship,  when  three  miles  off 
the  other,  altered  her  course  towards  the  other  ship,  and 
subsequently  came  into  collision  with  her.  The  other  ship 
did  nothing.  The  overtaking  ship  was  held  solely  in  &tiU 
for  the  collision  (t). 

It  has  been  held  in  America  that  a  vessel  was  in  fault 
for  attempting  to  pass  another  ahead  in  a  channel  so 
narrow  that  there  was  risk  in  making  the  attempt  (^),  and 
that  the  rule  requiring  the  overtaking  ship  to  keep  out  of 
the  way  does  not  cease  to  operate  the  moment  the  over- 
taking ship  gets  her  nose  in  front  of  the  other  (/). 


Aeticle  21  (m). 

Art.  21.  In  narrow  channels  every  steam-ship  shally  when  it  is  safe 

Sieamfihipe      ^"^  practicable^  keep   to   that  side  of  the  fairway  or  mid- 
in  narrow        channel  which  lies  on  the  starboard  side  of  such  ship. 

channels.  *^ 

Hiiitoiy  of  the  This  Article  is  identical  with  Art.  21  of  the  Begulations 
aide"  nS^  ^^  l^^^.  Those  of  1863  Contained  no  corresponding  rule. 
The  Article  is  substantially  the  re-enactment  of  a  rule 
which  existed  from  1840  to  1862.  During  those  jeaTs 
there  were  in  force  various  Acts  requiring  ships  to  navigate 
on  the  starboard  side  of  rivers  and  narrow  channels.    By 


(h)  The  Falkland  and  The  iVari-  The  Quebec,  1  Quebec  L.  R  1 ;  7^ 

patoTf  Br.  &  Lush.  204.  Farewell^  8  Quebec  L.  R.  87. 

(t)  The  Seaton,  9  P.  D.  1.  (0  The  Narragoneett,  10  Blatehf. 

\k)  The  City  of  Farit,  1  Bened.  476. 

174  ;  9  Wall.  634  ;  The  Narragan-  (m)  Ooiresponding  to  Art.  21  d 

eett,  infra;    The  Nova  Scotia  and  the  Waahington  Begulationi. 
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9  &  10  Yict.  c.  100,  s.  9,  steamships  were  required  to  keep  Art.  »1. 
on  the  starboard  side  of  mid-channel,  **  due  regard  being 
bad  to  the  tide  and  the  position  of  each  vessel  in  such  tide." 
In  The  Leith  (»),  this  was  interpreted  to  mean  that  a  ship 
was  to  keep  on  the  starboard  side,  ''  provided  it  may  be 
done  with  convenience  and  safety"  to  the  other  vessel. 
By  subsequent  Acts  (14  &  15  Vict.  c.  79,  s.  27,  and  17  & 
18  Viet.  c.  104,  s.  297)  the  rule  was  re-enacted  with  the 
omission  of  the  words  as  to  having  regard  to  the  tide. 
In  several  cases  (o)  decided  under  these  Acts,  it  was  held 
that  no  practice  of  the  river  as  to  ships  keeping  in  or  out 
of  the  strength  of  the  tide,  and  no  considerations  of  con- 
venience, would  justify  a  deviation  from  the  express  enact- 
ment as  to  keeping  on  the  starboard  side.  By  25  &  26 
Yict.  c.  63,  the  starboard  side  rule  was  repealed,  and  from 
1862  to  the  1st  of  September,  1880,  vessels  were  free  to 
navigate  on  either  side  of  rivers,  except  in  certain  waters 
where  a  special  rule  was  in  force  under  local  Acts.  Such 
fipeoial  rules  are  now  in  force  in  the  Mersey,  the  Clyde, 
the  Tyne,  the  Tees,  and  in  Cork  or  Queenstown  harbour  (/>) ; 
also  in  the  Danube  (^).  Vessels  entering  Sorel  harbour 
are  required  to  keep  on  the  port  side  (r). 

The  re-enactment  of  the  starboard  side  rule  and  its  Consequence 
insertion  in  the  Regulations  are  of  the  utmost  consequence  on  the  wrong 
to  seamen.     Any  person  in  charge  of  a  ship  who  navigates  ^^®  °^  * 
her  on  the  wrong  side  of  a  narrow  channel,  besides  being  channel, 
guilty  of  a  misdemeanor,  will  almost  inevitably  subject 
himself  and  his  owners  to  liability  for  any  collision  occur- 


(n)  7  Not.  of  Cas.  137. 

(o)  The  Duke  of  Sussex,  1 W.  Rob. 
274;  The  Sylph,  2  ^.  E.  &  A.  76; 
The  Panther,  1  Sp.  £.  &  A.  31 ;  The 
Jfalvina,  1  Moo.  P.  C.  C.  N.  S. 
357 ;  TheMeMMder  and  The  Florence 
NighHngale,  ibid,  63;  The  Seme, 
Swab.  Ad.  411  ;  The  Hand  of  Pro- 
^idenoe,  ibid.  101 ;  The  Unity,  ibid, 
101 ;  The  Nxmrod,  15  Jut.  1201,  are 
dedaionB  under  the  starboard  ode 


role  of  former  Acts. 

(p)  See  Appendix  for  these  rules; 
for  an  application  of  the  Tees  rule, 
see  The  Mary  Lohden,  6  Asp.  M.  C. 
262. 

(q)  See  The  TourH  and  The 
SpearmoHy  10  App.  Cas.  276 ; 
Danube  Rules,  r.  32. 

(r)  43  Vict.  0.  29  (Canada), 
Art.  28. 
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Art.  21.      ring  when  he  is  on  his  wrong  side,  unless  it  is  proyed  that 
his  being  on  the  wrong  side  was  unavoidable  {s). 
What  i8  a  There  is  considerable  difficulty  in  defining  a  "  narrow 

ohaxmel"P  channel"  within  the  meaning  of  Art.  21.  The  entrance 
to  the  Straits  of  Messina  was  held  by  the  Privy  Council 
to  be  a  narrow  channel  within  Art.  21  (t) ;  and  the  rule 
has  also  been  applied  to  the  entrance  of  Falmouth  har- 
bour (t/),  and  to  the  Cardiff  drain  at  its  junction  with  the 
entrance  channel  to  the  Soath  basin  (x).  On  the  other 
hand,  an  outward  part  of  the  sea  channels  at  the  entrance 
of  the  Mersey  was,  under  a  former  Act,  held  not  to  be  a 
narrow  channel  (y).  Under  the  earlier  Act  there  was 
considerable  discussion  as  to  the  meaning  of  ^' mid- 
channel"  (2).  In  the  present  Article  "fairway  or  mid- 
channel"  would  probably  be  held  to  mean  the  deep  water 
channel  navigable  for  heavy  ships.  The  words  "  when  it 
is  safe  and  practicable"  appear  to  qualify  the  general 
operation  of  the  rule;  but  it  is  doubtful  whether  they 
have  any  further  effect  than  the  general  saving  clause  of 
Art.  23  (a).  They  probably  would  be  held  to  apply  to 
the  case  of  a  steamship  on  her  right  side  of  the  channel 
falling  in  with  a  sailing  ship  on  her  wrong  side,  so  as  to 
require  the  steamship  to  keep  out  of  the  way  of  the  sailing 
ship  in  compliance  with  Art.  17,  notwithstanding  the  fault 
of  the  latter  in  being  on  her  wrong  side  {i^.  The  same 
observation  applies  in  the  case  of  any  overtaking  ship  or 
any  other  ship  whose  duty  it  is  under  the  Regulations  to 
keep  out  of  the  way. 

The  application  of  Art.  21  does  not,  it  seems,  prevent 

(«)  36  &  37  Vict.  0.  86,  8.  17.  (a)  As  to  the  meaning  of  these 

{t)  The  It/umdda,   8    App.   Gas.  words  in  former  Aots,  see  7*A^  r»i^y, 

549.  Swab.  Ad.  101 ;  The  Hand  of  fro- 

{u)  The  Clydaeh^  6  Asp.  M.  C.  vidence^  ibid.  107;    The  Nimrody  15 

336.  Jur.  1201 ;  The  Panther,  1  Sp.  £.  ft 

(x)  The  Leverington,  1 1  P.  D.  1 1 7.  A.  3 1 . 

(y)  The  Maander,  1  Moo.  P.  C.  C.  (b)  See  The  Electric  and  The  SUa 

K.  S.  63.  Mary,   Board  of  Trade  Enqniiy, 

(z)  Smith  V.  rose,  2  H.  &  N.  97.  Hitch.  Mar.  Reg.  1879,  p.  1436. 


STARBOARD  SIDE  RULE.  465 

the  application  at  the  same  time  of  the  other  steering  and      Art.  21. 

sailing  rules.     Thus,  where  a  ship,  A.,  being  in  Cardiff 

diam,  was  required  by  Art.  21  to  keep  on  the  starboard 

side,  and  the  other  ship,  B.,  was  in  the  entrance  chemnel 

to  the  Boath  basin,  it  was  held  that  they  were  crossing 

ships,  and  that  A.,  having  B.  on  her  starboard  hand,  was 

required  by  Art.  16  to  keep  out  of  the  way  (c). 

The  Periviy  in  a  narrow  channel  (near  Cronstadt),  was 
held  not  to  be  bound  by  Art.  21  because  at  the  time  of 
the  collision  she  was  making  for  a  pilot  station  on  the  port 
side  of  the  channel  to  discharge  her  pilot  (d). 

Questions  may  arise  as  to  the  application  of  the  star-  I>oee  Art.  21 
board  side  ride,  of  Art.  21  in  waters  where  (as,  for  example,  f^^rSes 
the  river  Thames)  local  rules  of  navigation  are  in  force,  are  in  force  P 
but  where  there  is  no  rule  as  to  the  side  of  the  channel 
upon  which  ships  are  to  navigate.  It  is  submitted  that  in 
such  cases  Art.  21  has  no  application,  and  that  absence  in 
the  local  rules  of  a  rule  requiring  vessels  to  navigate  on 
one  side  of  the  channel  or  the  other  leads  to  the  inference 
that  vessels  are  free  to  navigate  in  any  part  of  the  channel. 
It  was  recently  so  held  with  reference  to  the  navigation  of 
the  Thames  at  Milwall  {e).  The  question,  however,  is  not 
free  from  doubt ;  it  may  be  contended  that  the  local  rules 
are  supplementary  to  the  general  Eegulations  (/).  The 
Regulations,  though  headed  as  "  Eegulations  for  Preventing 
Collisions  at  Sea,''  would  probably  be  held,  at  least  as 
regards  Art.  21,  to  apply  in  rivers  and  British  waters 
where  no  local  rules  are  in  force.  Even  in  foreign  waters 
there  is  reason  to  think  that  the  starboard  side  rule 
might  be  applied  upon  the  principle  enunciated  in  The 
Fyenoord  {g). 

The  application  of  Art.  21  is  in  some  measure  illustrated 


^ 


(c)  TkeZeverinffhriy  11  P.  D.  117.  (e)  The  Ecouaitey  Ad.  Div.  Dec. 

[d)  The  Ferim,  Ad.  Diy.    lOUi       1885. 

No?.  1886.  (/)  See  infra.  Art.  24. 

Qi)  Swab.  374. 

M.  H  H 
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Art.  91. 


Boles  in 

American 

rivers. 


Difficnlly  of 
applying  the 
"crossing" 
and  '*  meet- 
ing" rules  in 
a  winding 
river. 


bj  the  oases  relating  to  the  analogous  rale  applicable  to 
yehicles  on  a  highway  on  land.  In  these  cases  it  has  been 
held  tliat,  whilst  a  driver  on  his  wrong  side  is  required  to 
exercise  more  than  ordinary  care  to  avoid  other  vehicles  {g), 
the  role  of  the  road  is  not  to  be  treated  as  the  sole  criterion 
of  negligence  (A).  But  the  important  distinction  created 
by  36  &  37  Vict.  c.  85,  s.  17,  in  case  of  collision  between 
ships,  must  not  be  overlooked  in  considering  the  applica- 
tion of  the  cases  relating  to  collisions  on  land. 

At  the  trial  of  a  collision  case  before  a  jury  the  question 
has  arisen  whether  it  is  for  the  judge  or  for  the  jxay  to 
decide  what  is  a  narrow  channel.  The  point  was  not 
decided  (»). 

In  America  some  of  the  States  have  passed  laws  as  to 
the  side  on  which  vessels  are  to  navigate ;  and  in  some 
rivers  there  is  a  customary  track.  Sometimes  an  ascending 
ship  must  keep  on  one  side  or  the  other  of  mid-channel, 
leaving  the  middle  of  the  river  to  descending  ships.  In 
the  East  Biver,  at  New  York,  it  is  the  law  that  vessels 
going  up  or  down  shall  keep  in  mid-channel.  Where  a 
ship  is  required  by  law  or  usage  to  keep  on  one  side  or  the 
other,  if  she  is  on  her  wrong  side  she  is  held  to  be  in 
fault  for  a  collision  with  another  ship  that  is  on  her  light 
side  and  has  done  all  that  the  law  requires  to  keep 
clear  (j). 

There  is  great  difiBculty  in  determining  the  application 
of  some  of  the  articles  of  the  general  Regulations  to  ships 
navigating  a  narrow  and  tortuous  river.  It  appears  to 
have  been  held  by  the  Privy  Council  (A),  in  the  case  of 
two  ships  bound  up  and  down  a  river,  and  first  sighting 


(p)  Fhtekioell  v.  Wilton,  5  Car.  & 
P.  375. 

(A)  Wa^de  v.  Zadff  Carry  2  Dow. 
&  By.  255  ;  Wmrdaworth  y.  WiUan, 
4  Esp.  273. 

(i)  Australian  Steam  Navigation 
Co,  y.  Smith,  The  Birkegate,  and 
The  Barrabooly  14  App.  Cas.  318. 


0)  1  Parsons  on  Shipping  (ed. 
1869)  682;  2%e  Ivanhoe  and  The 
Martha  M,  Heath,  7  Bened.  21S; 
The  Vanderbilt,  6  WaU.  225;  The 
Bay  State,  8  Blatohf.  48. 

(k)  See  The  Velocity,  and  cam 
cited  below. 
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each  other  on  opposite  sides  of  a  point  of  land  round  which  Art.  21. 
the  river  winds,  that  the  ships  are  not "  crossing  "  ships 
within  the  meaning  of  the  Eegolations ;  and  that,  if  they 
are  then  on  different  sides  of  the  river,  the  duty  of  each 
is  to  pursue  her  course  as  if  the  other  were  not  in  sight. 
If,  when  they  first  sight  each  other  on  opposite  sides  of  a 
point  of  knd,  they  are  both  in  mid-channel,  or  equi- 
distant from  the  same  shore,  it  is  not  clear  how,  and  on 
which  side,  the  law  requires  them  to  pass  each  other  (/). 
It  may  happen,  in  such  a  case,  that  owing  to  the  way  of 
the  ships  through  the  water  and  the  set  of  the  tide  it  is 
possible  for  them  to  clear  each  other  with  certainty  in  one 
way,  and  in  one  way  only. 

In  most  tidal  rivers  there  is  a  customary  track  for  vessels  Onstomary 
gomg  with  the  tide,  and  another  for  those  going  against  riven, 
it  (m).  Its  course  depends  mainly  on  the  practice  for  ships 
with  a  fair  tide  to  keep  in  its  strength,  and  for  those  with 
a  foul  tide  to  "  cheat "  it,  or  keep  out  of  its  strength.  In 
a  winding  river,  where  there  is  an  off-set  of  the  tide  from 
the  points  into  the  opposite  bights,  ships  usually  cross  from 
one  side  of  the  river  to  the  other  at  or  about  particular 
places  in  the  different  reaches.  It  has  been  held  that  such 
a  practice,  although  not  strictly  a  custom  binding  upon  all 
ships,  is  6ne  which  a  ship  is  justified  in  following  and  in 
assuming  that  other  ships  will  follow  («).  And  it  appears 
that  this  is  so  although  her  position  with  regard  to  another 
vessel  is  such  that  if  she  were  in  the  open  sea  the  Begula- 
tions  would  apply  and  require  her  to  act  differently.  In 
determining,  therefore,  what  are  the  proper  steps  for  a  ship 
to  take  in  order  to  avoid  another  approaching  her  in  a 

(Q  Ab  to  the  duty  of  two  ships  usage  for  ships  bound  down  the 

nmndmg   a   bend   in  a  river  in  river  to  keep  either  to  the  north  or 

opposite  directions,  one  outside  the  to  the  south  side  of  the  river  from 

other,  see  The  Bywell  Castle,  4  P.  D.  MilwaU  Pier  round   the   Isle   of 

219,  per  Brett,  L.  J.  Dogs. 

(m)  In  The  Cambria,  Ad.  Div.  (w)  The:EtkaJid.  TheNu>rd,L,'R, 

Hay,  1887,  Hannen,  P.,  was  ad-  3  P.  C.  436,  442. 
vised  by  his  assessors  thatthere  is  no 

H  H  2 
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Art.  21.  winding  river,  the  sinuosities  of  the  river,  and  also  the 
nsual  course  of  vessels  in  the  river,  must  be  taken  into 
consideration.  In  oases  where,  if  each  ship  continues  her 
course  in  the  usual  track,  they  will  pass  dear,  although  if 
either  deviates  from  it  there  would  be  risk  of  collision,  it 
appears  that  the  Begulations  do  not  apply,  and  that  it  is 
the  duty  of  each  vessel  to  continue  her  course  in  the  usual 
track  and  as  if  the  other  were  not  in  sight  (o). 

It  has  recently  been  held  in  the  Admiralty  Division 
that  it  is  a  prudent  rule  in  a  winding  tidal  river,  in  the 
absence  of  special  regulations,  for  a  steamship  about  to 


(o)  Th^  Velocity,  li.  R.  3  P.  C. 
44 ;  The  Cologne  and  The  Eanger, 
L.  R.  4  P.  G.  619  ;  The  Esk  and 
The  Niord,  L.  R.  3  P.  0.  436  ;  The 
Kjoberhavn,  2  Asp.  Mar.  Law  Gas. 
213,  217  ;  The  Golden  Pledge,  Holt, 
133 ;  bat  see  the  observations  of 
James,  L.  J.,  on  these  cases  in  The 
Oeeanoy  3  P.  D.  60  ;  see  also  The 
Milwaukee,  Brown,  Ad.  313.  The 
prinoiple  adopted  in  the  above  cases 
07  the  Privy  Council,  that  in  de- 
termining uie  application  of  the 
Regulations  in  a  winding  river  the 
customary  track  of  ships  is  to  be 
considered,  does  not  appear  to  have 
been  followed  by  Dr.  JLushington 
imder  former  Acts  and  Rules.  In 
The  Friends,  1  W.  Rob.  478,  and 
The  Gazelle,  ibid,  471,  he  expressed 
a  strong  opinion  that  where,  except 
for  the  practice  of  the  river  as  to 
keeping  in  or  out  of  the  strenflrth  of 
the  tide,  the  Rule  of  the  Road  (the 
Trinity  Rule  of  1840)  would  apply, 
the  case  was  not  taken  out  of  the 
rule  by  the  practice.  In  The  Friendt, 
a  steamship,  going  up  the  Thames 
against  the  ebb,  sought  to  justify 
her  not  porting  in  compliance  with 
the  Trinity  Rule  upon  the  ground 
that  the  practice  of  the  river  re- 
quired the  other  ship,  which  was 
going  down  with  the  ebb,  to  keep 
in  the  strength  of  the  tide,  and  her- 
self (jTA^  Friertda)  to  keep  out  of  it. 
Dr.  Lushington  refused  toreoognize 
the  practice  of  the  river  in  such  a 


case.  In  addressing  the  Trinity 
Masters,  he  said: — <*AU  I  can  say 
is  this,  if  you  are  about  to  make  an 
exception  from  your  own  rules— an 
exception  not  to  be  extracted  from 
anything  to  be  found  in  the  Bnlet 
themselves,  but  to  be  founded  upoo 
reasons  which  have  been  aUeged  for 
the  sake  of  safe  navigation  of  the 
river  Thames,  and  the  great  inte- 
rests which  are  daily  and  hontiy 
til  ere  at  stake — let  your  exceptionlA 
clear  and  intelligible,  in  order  that 
it  may  at  the  fiivt  glance  be  known 
to  the  mercantile  and  maritime 
world.  If,  instead  of  a  dear  and 
direct  rule,  there  is  to  be  any  excep- 
tion, let  it  be  as  distinct  and  definite 
as  the  rule  itself.  Unless  it  be  so 
it  is  obvious  that  persons  in  all  cases 
will  endeavour  to  form  exceptions 
for  themselves,  and  instead  of  se- 
curity we  shall  have  danger."  And 
in  The  Duke  qf  Suuex,  1  W.  Rob. 
274,  it  was  held  that  the  custom  of 
the  river  as  to  vessels  availing  them- 
selves of  the  stroigth  of  Ste  tide 
was  superseded  by  the  Trinity  Bole. 
The  observations  of  Dr.  Lushing- 
ton as  to  the  necessity  of  holding 
Reg^ulations  for  preventing  colli- 
sions to  be  ahnost  of  universal  a^ 
plication,  have  lost  none  of  their 
force,  but  ^ere  is  some  difficulty 
in  reconciling  them  with  the  leoept 
decisions  of  the  Privy  Comicil  in 
the  cases  stated  in  the  text. 
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rouBcL  a  point  against  the  tide  to  wait  until  a  vessel  coining      Art.  21.  - 
in  the  opposite  direction  has  passed  clear,  and  a  steamship 
was  held  in  fault  for  disregarding  this  precaution  in  the 
Scheldt  {p). 

It  appears,  however,  from  a  decision  of  the  Court  of 
Appeal,  that  the  cases  ahove  cited  as  to  the  application 
of  the  general  Begulations  in  a  winding  river  do  not  ne- 
cesearily  apply  in  a  river  where  there  are  in  force  special 
rules  made  under  a  local  Act  for  the  express  purpose  of 
regulating  its  navigation.  Although  the  Thames  Ilules 
(of  1872)  were  identical,  as  regards  crossing  ships,  with 
the  general  Begulations,  it  seems  to  have  been  doubted 
whether  the  decision  of  the  Privy  Council  in  T/ie  Velocity ^ 
and  other  cases  following  it,  that  two  ships  rounding  a 
point  are  not  within  the  "  crossing  "  rule,  would  be  followed 
iQ  a  similar  case  arising  imder  the  Thames  Eules  {q).  The 
particular  point  decided  in  The  Velocity  does  not  arise  upon 
the  existing  Thames  Eules  (of  1880),  which  contain  no 
rule  corresponding  to  the  "  crossing  "  rule  there  discussed. 
But  the  principle  involved  in  that  and  the  other  decisions 
ahove  referred  to  is  of  wide  application,  and  has  an  im- 
portant bearing  upon  the  existing  Thames  Bules,  as  well 
as  other  rules  for  the  navigation  of  winding  rivers.  That 
principle  is,  that  the  questions.  Whether  there  is  risk  of 
collision  ?  and,  What  rule  is  applicable  where  there  is  such 
risk  ?  depend  rather  upon  the  relative  positions  of  the  two 
ships  in  the  river  as  regards  mid-channel,  and  upon  the 
customary  track  of  ships  in  the  river,  than  upon  the  head- 
ing of  the  two  ships  at  a  particular  moment. 

The  following  cases  illustrate  the  view  taken  by  the  American 
Supreme  Court  of  the  United  States  as  to  the  application  the  applica- 
of  the  Regulations  of  1863  in  a  winding  river.  go^  f  tiie 

.    ^         .  .  .  ,      ,  Regpilatioiis 

Al  sailing  ship  descending  a  nver  on  a  southerly  course  in  a  winding 
sighted  a  steamship  ascending  it.     In  accordance  with  the 

(p)  The  Talabot,  89  L.  T.  239.  (q)  The  Oceano,  3  P.  D.  60. 


nver. 
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Art.  21.  practice  of  the  river,  the  sailing  ship  was  on  the  west,  and 
the  steamship  on  the  east,  side  of  the  channel.  At  a  point 
between  the  two  vessels  the  river  took  a  bend  in  a  south- 
easterly direction.  On  reaching  this  point  the  sailing 
ship's  helm  was  put  to  starboard  in  order  tp  round  the 
bend.  Instead  of  porting,  so  as  to  resume  her  course  in 
the  usual  track  along  the  west  bank  at  a  point  where  the 
channel  turned  again  to  the  west  and  ran  in  its  original 
southerly  direction,  the  sailing  ship  continued  the  course 
she  was  on  after  her  helm  had  been  put  to  starboard. 
Crossing  the  channel  to  tibe  east  shore  she  ran  into  the 
steamship,  which  had  continued  her  original  course  along 
that  shore.  It  was  held  that  the  sailing  ship  was  in  fault 
for  deviating  from  the  customary  track  along  the  wesfc 
shore ;  that  her  duty  imder  the  rule  (identical  with  Art  18 
of  the  Begulations  of  1863)  requiring  her  to  keep  her 
course,  was  to  keep  her  course  along  the  west  shore, 
deviating  from  a  straight  course  only  so  far  as  the  winding 
of  the  river  required  (r).  The  judgment  of  the  Supreme 
Court  in  this  case  is  to  the  effect  that  when  a  point  of 
land  or  other  obstruction  in  the  navigation  interferes  with 
the  literal  application  of  the  Begulations,  they  are,  never- 
theless, to  be  complied  with  so  far  as  possible ;  that  a  vessd 
required  by  the  law  to  keep  her  course,  if  she  is  compelled 
by  an  obstruction  or  bend  in  the  river  to  deviate  from  it, 
must  resume  her  original  course  as  soon  as  possible.  And 
the  Court  expressly  held,  that  where  two  yessels  will  pass 
clear  if  each  adheres  to  the  customary  track,  the  Begula- 
tions have  no  application;  and  that  a  vessel  deviating 
from  the  customary  track  in  supposed  obedience  to  the 
Begulations  is  in  fault. 

In  The  Free  State  («),  a  sailing  ship  was  crossing  a  river 
diagonally,  for  a  temporary  purpose,  when  she  sighted  a 
steamship  approaching  with  risk  of  collision  ;  the  Supreme 

(r)  lUJohn  L.  Hathronek^  3  Otto,  405.  (<)  1  Otto,  200. 
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Court  held  that  the  duty  of  the  sailing  ship  was  to  keep  on  Art.  91. 
ker  course  aoross  the  river.  The  sailing  ship  asoending  a  " 
riyer  on  a  northerlj  course  and  heing  overtaken  by  a 
steamship,  starboarded  until  her  head  was  N.W.  by  N.,  in 
order  to  give  the  steamship  more  room  to  pass  on  her  star- 
board hand.  "While  crossing  the  river  on  the  N.W.  by  N. 
course  she  sighted  another  steamship  descending  the  river 
and  preparing  to  pass  the  ascending  steamship  port  side  to 
port  side.  After  being  passed  by  the  ascending  steamship 
the  sailing  vessel  ported  and  attempted  to  follow  in  her 
wake,  so  as  to  pass  the  descending  steamship  port  side  to 
port  side.  In  doing  so  she  came  into  collision  with  the 
latter,  and  it  was  held  by  the  Supreme  Court  that  she  was 
in  fault  for  not  keeping  her  N.W.  by  N.  course. 

When  two  steamships  proceeding  in  the  same  direction 
were  rounding  a  point  or  bend  in  a  river  nearly  abreast,  it 
was  held  that  it  was  the  duty  of  each  to  keep  in  her  own 
water,  and  not  attempt  to  cross  the  course  of  the  other. 
The  outside  boat  was  held  in  fault  for  a  collision  that 
oocorred  while  attempting  to  get  in  to  the  shore  across 
the  bows  of  the  other  (t). 

In  The  Milwaukee  {u)y  it  was  held  that  the  question 
whether  two  ships  were  meeting  "  end  on  "  in  a  river  is  to 
he  determined  by  their  general  course  in  the  river,  and  not 
hy  their  compass  course  at  a  particular  moment  while  they 
are  pursuing  the  windings  of  the  channel. 

Article  22  {x). 

Where  by  the  above  rules  one  of  two  ships  is  to  keep  out  of      Art.  22. 
ihe  %cay^  the  other  shall  keep  her  course.  Ship  not 

This  Article  is  identical  with  Art.  22  of  the  Eegulations  k^  out  of 
of  1880.    It  answers  to  Art.  18  of  the  Eegulations  of  1863.  ^  ^^^™'"* 
It  supplements,  and  must  be  read  with.  Arts.  14,  16,  17,  ooune. 

(0  The  Oceanuty  12  Blatohf.  430.  (x)  Corresponding  to  Art.  21  of 

(tf)  Brown,  Adm.  313.  the  Washington  Begolations,  j 

( 
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Art.  82.  and  20.  The  oonoluding  words  of  Art.  18  (of  1863)  were 
superfluoxifi,  and  are  omitted  in  the  present  Art.  22.  The 
scope  and  application  of  the  two  Articles  appear  to  he 
identical. 
Art.  23  must  Since  a  vessel,  A.,  required  by  the  Begulations  to  keep 
oboervod.^  out  of  the  way  of  another,  B.,  may  go  ahead,  or  astern,  or 
on  either  side  of  B.,  it  is  B.'s  duty  to  do  nothing  that  may 
embarrass  A.  or  interfere  with  her  right  to  keep  dear  of  B. 
in  any  way  she  thinks  fit.  The  rule,  therefore,  requiring 
B.  to  keep  her  course  must  be  observed  strictly.  So  long 
as  B.  can  do  so  without  immediate  danger,  and  there  is  a 
possibility  of  A.  clearing  her,  she  must  stand  on.  In  a 
recent  case  Sir  James  Hannen  refused  to  find  a  sailing  ship 
to  blame  for  taking  no  step  imtil  the  last  moment  to  avoid 
collision  with  a  steamer  which  she  saw  to  be  taking  no 
measures  to  keep  out  of  the  way  (y).  With  reference  to 
the  same  rule  imder  a  previous  Act,  Dr.  Lushington 
said : — "  I  wholly  deny  that  danger  would  be  averted,  or 
that  infinitely  greater  danger  would  not  occur,  if  a  vessel 
close-hauled  on  the  larboard  tack,  on  descrying  a  steamer, 
were  to  take  upon  herself  to  deviate  from  her  course  for 
the  purpose  of  getting  out  of  the  way ;  because  I  am  of 
opinion  that  by  so  doing  it  would  lead  to  the  chance  of 
infinitely  more  collisions  than  at  present"  (z).  The  Su- 
preme Court  of  the  United  States  is  equally  strict  in  its 
interpretation  of  the  rule,  and  for  the  same  reasons.  '*  The 
negligence  of  one  (ship)  is  liable  to  baffle  the  vigilance  of 
the  other;  and  if  one  of  the  vessels,  imder  such  circum- 
stances, follows  the  rule,  and  the  other  omits  to  do  so,  or 
violates  it,  a  collision  is  almost  certain  to  follow  "  (a). 

It  has  been  held  by  the  Privy  Council  that  "  if  a  ship 
bound  to  keep  her  course  undertakes  to  justify  her  depar- 

(y)  I%e  mghgate,  62  L.  T.  N.  S.  682 ;  The  7fc»/,  6  Not.  of  CSas.  276. 
841  ;  supra,  p.  433.  (a)  New  York  and  Liverpool  U.  S. 

(z)  The  Vividy  7  Not.  of  Chs.  127 ;  MaU  Co.  v.  RumhaU,  21  How.  372, 

The  Immaganda  Sara  CUteina^  ibid,  384. 


KEEP  HER  COLRSE. 


473 


ture  from  that  rule,  she  takes  upon  herself  the  obligation  Art.  28. 
of  showing  both  that  her  departure  was,  at  the  time  it  took 
plaoe,  necessary  in  order  to  avoid  immediate  danger,  and 
ako  that  the  course  adopted  by  her  was  reasonably  calcu- 
lated to  avoid  that  danger''  (6).  There  are  decisions  of 
the  Supreme  Court  of  the  United  States  to  the  same 
effect  (c). 

This  rule  is  perhaps  the  most  difficult  of  all  the  Regu- 
lations for  seamen  to  adhere  to.  The  stringency  with 
which  it  is  applied  by  the  Courts  makes  it  necessary  for 
an  officer  to  take  his  ship  into  close  proximity  to  another, 
where  it  may  appear  that  risk  of  collision  would  be  at  once 
determined  by  directing  her  course  away  from  the  other 
ship. 

In  the  case  of  a  sailing  ship.  A.,  close-hauled  on  the 
port  tack,  approaching  another,  B.,  having  the  wind  free 
on  the  starboard  tack  within  the  "  crossing  "  rule  (Art.  14), 
unless  there  are  exceptional  circumstances,  and  it  is  certain 
that  B.  will  not  keep  out  of  the  way,  A.  has  no  choice  but 
to  stand  on(flQ. 

It  has  been  held  that  in  a  winding  river  the  direction  to  Meaning  of 
"  keep  her  course  "  does  not  mean  that  the  ship  is  to  con-  ooi™."^' 
tinae  going  ahead  in  the  direction  in  which  her  head 
happens  for  the  moment  to  be  pointing,  without  regard  to 
other  circumstances.  It  means  that  she  is  to  continue  the 
course  she  would  pursue  if  the  other  vessel  were  not  in 
sight  (e).  Thus,  a  vessel  rounding  a  point  in  a  river,  and 
approaching  another  imder  circumstances  which  require 


(A)  The  Agra  v.  The  JSlizabeth 
Jenkins^  L.  B.  1  P.  G.  601 ;  see  also 
The  Great  Conquest  v.  The  David 
Cannon^  Holt,  235 ;  The  Uneae  y. 
The  Maander,  Holt,  243  ;  and  see 
the  observations  of  Dr.  Lushington 
in  The  Teat,  uH  eupra, 

{e)  The  Scotia,  14  Wall.  170;  The 
?otomae,  8  WaU.  690. 

{d)  See  The  Byfoged  Chrietemerif 


and  Tfu  William  Frederick,  4  App. 
Cas.  669;  infra,  p.  489;  The  Illinois, 
13  Otto,  298;  The  Eighgate,  62 
L.  T.  N.  S.  841.  See  also  supra, 
p.  413,  for  a  *'  hard  case." 

{e)  The  Velocity,  L.  R.  3  P.  C. 
44.  In  The  Banshee,  6  Asp.  M.  G. 
221,  different  opinions  upon  this 
point  were  expressed  bj  members 
of  the  Court  of  Appeal. 
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Art.  8g.      her  to  keep  her  oouise  under  Art.  22,  must  oontinue  her 

course  round  the  point  in  the  usual  track  (/}. 

Whether  an         Whether  a  ship  required  to  keep  her  course  is  at  liberty 

ep^^s'an      ^  ^*^  ^^  ™'*®  ^*  speed,  while  risk  of  collision  exists, 

infringement    seems  doubtful.    If  by  doing  so  she  increases  the  risk,  or 

embarrasses  the  other  ship,  she  would  probably  be  held  in 

fault.     In  The  Beryl  it  seems  to  have  been  held  that  an 

alteration  of  the  rate  of  speed  is  not  an  infringement  of 

Art.  22.     The  vessel  required  to  keep  her  course  was  held 

free  from  blame,  though  she  eased  her  engines  whilst  there 

was  risk  of  collision,  and  though  there  would  have  been 

no  collision  but  for  the  easing  of  the  engines.     The  facts 

were  as  follows : — Steamships  A.  and  B.  were  crossing  at 

right  angles,  A.  having  B.  on  her  starboard  hand.     When 

about  a  quarter  or  half-a-mile  distant  from  A.,  B.  whistled, 

and,  finding  that  A.  did  not  alter  his  course,  eased  his 

engines.     Then  A.  eased,  and,  when  close  to  B.,  stopped 

and  reversed  lus  engines,  the  collision  being  then  inerit- 

able.     A.  was  held  solely  in  fault  {g).    In  the  Court  of 

Appeal  (where  B.  was  held  also  in  fault  for  not  stopping 

and  reversing),  Brett,  M.  B.,  said  that  Art.  22  relates 

entirely  to  the  heading,  not  to  the  speed  of  the  ship. 

'^  Keeping  her  course  means  that  she  is  to  keep  on  the 

same  direction  as  before ;  it  has  nothing  to  do  with  the 

^/    .  question  of  speed  "  (h).    In  The  Leverington  (t),  the  steam* 

^   •  A  /       ^/^    ship  required  to  keep  her^^iirse^^d  80_fimd_JiEfintjoiL- 

•,,''S  .1 : c  / *i'      jaster.^    She  was  held  to  have  complied  wjfh  Ai4..  ^. 

^^ ^  jMxm  a  ship  Where  the  vessel  required  to  keep  her  course  is  hove*to, 

/^^y^  "*kwphOT***    ^^  appears  to  be  the  duty  of  those  on  board  to  fill  on  her 

LlvC  course;" 

/r  \<             ^.  .'*  <'  *■      ^j  jff^  Veloeiiy,  tupra;  The  £sk  (A)  Fer  Brett,  M.K.,  The  Beryl, 

^     c    */.  r      and  The  Niord,  L.  R.  3  P.  C.  436  ;  9  P.  D.  137,  140.    This  dictum  was 

^                       The  Cologne  and  The  Ranger,  L.  R.  doubted  hj  Butt,  J.,  in  The  Mar- 

4  P.  G.  619.     See  eupra,  p.  427.  mum,  Ad.  Div.  9th  Dec  1887.  The 

See  also  The  John  Taylor,  infra,  Washington  RegnlatiLons,  Art  21, 

p.  479.  require   the   ship    to    '*  keep  her 

(^)  The  Beryl,  9  P.  D.  4.  course  and  epeed.^ 

(i)  U  P.  D.  117. 
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and  get  her  under  command  without  altering  her  oourse      Art.  23. 
more  than  is  neoessary  {k), 

A  Tessel  hove-to  with  her  hehn  lashed  to  leeward,  forg- 
ing ahead  as  she  comes  to  and  falls  off,  does  not  fulfil  the 
requirements  of  Art.  22  (/). 

A  vessel  close-hauled  does  not  by  luffing  a  little,  and  so  and  a  sbip 
that  she  does  not  lose  her  headway,  break  the  rule  requir-  ^  ©  win  . 
ing  her  to  keep  her  oourse  (m) ;  nor,  it  is  submitted,  does 
she  infringe  Art.  22,  by  breaking  off  if  the  wind  heads 
her  (n).  But  a  vessel  which  luffed  to  the  extent  of 
two  and  a-half  points,  was  held  to  have  infringed  the 
regulation  (o).  And  it  has  been  held  that  a  vessel  does 
not,  by  altering  her  course  so  as  to  give  an  overtaking  ship 
more  room  to  pass,  infringe  the  rule  (p).  If  a  close-hauled 
fihip  departs  from  the  rule  requiring  her  to  keep  her  course, 
as  a  general  rule  she  should  luff  rather  than  bear  up,  as 
she  thereby  lessens  her  way,  and,  if  a  collision  takes  place, 
its  effect  is  likely  to  be  less  disastrous  (q). 

The  rule  that  a  ship  is  to  keep  her  course  does  not  mean  A  Bhip  must 
that  she  is  to  do  so  obstinately  when  she  sees  that,  under  oSstSately  ^ 
the  particular  circumstances  of  the  case,  she  can,  by  de- 
parting from  it,  avoid  a  collision  (r). 

The  following  cases  illustrate  the  application  of  Art.  22 :  Cases  iUus- 

A  barque  in  Margate  Roads  in  a  strong  wind  was  wear-  appudtion  of 
ing  preparatory  to  coming  to  an  anchor.     A  steamship  was  ^^'  *^'^' 
held  solely  in  fault  for  a  collision  with  her,  although  the 


{k)  The  General  Zee,  3  Mar.  Law 
Caa.  O.  8.  204. 

(0  The  Trantitf  3  Bened.  192  ; 
and  see  farther,  p.  416,  aboye,  as 
to  the  duty  of  a  ship  hove-to. 

(fli)  The  Marmion,  1  Asp.  Mar. 
Law  Cas.  412 ;  The  Aimo  and  The 
Amelia,  2  Asp.  Mar.  Law  Cas.  96 ; 
The  Great  Eastern^  3  Moo.  P.  C.  C. 
K.  S.  81 ;  The  Singapore,  L.  A.  1 
P.  O.  378. 

(n)  She  wonld  be  in  fault  if  she 
l»oke  off  more  than  neoeesair ;  as 
in  The  Elizaheth  Jones,   6  DaTifi, 


614. 

(o)  The  Earl  Wemt^es,  6  Asp.  364; 
on  app.  61  L.  T.  N.  S.  289. 

(p)  The  Franconia,  2  P.  D.  11 ; 
but  see  The  Corsica,  9  WalL  630 ; 
infra,  p.  479. 

(q)  The  Agra  and  The  Elizabeth 
Jenkins,  L.  R.  1  P.  C.  501 ;  Tlie 
Great  Eastern,  uH  supra. 

(r)  The  Lake  St.  Clair  y.  The 
Underwriter,  3  Asp.  Mar.  Law  Gas. 
361;  The  Eosalie,  6  F.B.  245;  The 
Sunnyside,  I  Otto,  208.  See,  how- 
ever, infra,  Art.  23. 
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Art.  88.      Bteomship  alleged  that  she  was  baffled  by  the  rapid  change 
in  the  course  and  lights  of  the  barque  («). 

A  sailing  ship,  with  the  wind  aft,  meeting  a  steamship 
nearly  end  on,  was  held  in  fault  for  porting  {t).  But  a 
slight  alteration  in  the  helm  of  a  sailing  ship,  when  an 
approaching  steamship  was  two  miles  distant,  was  held  not 
to  be  an  infringement  of  the  rule  requiring  her  to  keep  her 
course  {u).  And  a  steamship,  with  another  a  quarter  of  a 
mile  astern  on  her  port  quarter  and  overtaking  her,  was 
held  not  to  be  in  fault  for  porting  half  a  point  (x). 

A  sailing  ship  must  not  go  about  close  ahead  of  a  steam- 
ship, so  as  to  embarrass  the  latter  and  make  it  difficult  for 
her  to  keep  out  of  her  way  {p).  But  a  steamship,  attempt- 
ing to  pass  a  sailing  ship  turning  to  windward  in  a  narrow 
channel,  must  be  prepared  for  the  sailing  ship  going  about, 
and  the  latter  is  under  no  obligation  to  give  notice  of  her  || 
intention  to  go  about  (z). 

It  seems  that  where  risk  of  collision  exists,  a  sailing  ship 
is  not  entitled  to  go  about  until  compelled  to.  Then 
Art.  23  applies,  and  excuses  her  for  not  keeping  her  course. 
A  three-masted  schooner  was  standing  in  towards  the 
Groodwin  Sands  on  the  port  tack,  heading  W.  by  S. 
Approaching  her  was  a  steamship  on  a  S.S.W.  course, 
having  the  schooner  about  onej^flint  on  her  starboard  bow, 
and  under  such  circumstances  mat  there  was  risk  of  colli- 
sion. The  schooner  went  about,  and  there  was  a  collision. 
The  question  was,  whether  the  schooner  had  infringed 
Art.  22.  The  opinion  of  the  Trinity  Masters  was  asked 
by  Butt,  J.,  in  these A^rms : — Would  there  have  been  any 


^ 


{»)  The  Monwon  and  The  Nepiufie, 
2  Har.  Law  Cas.  O.  S.  289  ;  and 
866  The  Falkland  and  The  Navigator^ 
£r.  &  Lufih.  204. 

(t)  TheBouaainvilleBiidTheJameB 
C.  Stevenson,  Li.  R.  6  P.  C.  316. 

(tf)  The  yormoy  3  Asp.  Mar.  Law 
Cas.  272  ;  of.  The  Banshee,  6  Asp. 
Mar.  Law  Cas.  221. 


(x)  The  Franeonia,  2  P.  D.  8. 

(V)  The  Newhurgh  y.  The  Osear, 
Holt,  231 ;  The  Sawy  Lass  v.  The 
Bolderaa,  Holt,  205. 

(2)  The  Palatine,    1    Asp.  Kar.. 
Law  Cas.  468  ;  it  is  not  quite  dear 
in  this  case  whether  it  was  neces- 
sary for  the  sailing  ship  to  go  about 
when  she  did. 
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risk  to  the  schooner,  having  regard  to  the  tide  (running  to      ^rt.  28. 

the  westward)  and  all  the  surrounding  circumstances,  if 

she  had  stood  further  in  towards  the  sands  P     The  answer 

to  this  question  being  in  the  affirmative,  it  was  held  that 

Art.  23  applied,  and  that  the  schooner  had  not  infringed 

the  Regulations  in  going  about  (a). 

In  a  Canadian  case  a  sailing  ship  in  tow  with  sail  set 
was  struck  on  the  quarter  by  another  vessel  in  tow  of  the 
same  tug,  and  was  forced  against  an  overtaking  steam- 
ship {b).  She  was  held  in  fault  for  not  keeping  her  course ; 
sed  qu.  as  to  the  reason  of  the  decision. 

A  smack  hove- to  on  the  port  tack,  with  her  helm  lashed, 
was  heading  so  as  to  cross  the  course  of  a  three-masted 
schooner  close-hauled  on  the  starboard  tack.  Neither 
vessel  did  anything  until  the  collision  was  inevitable. 
The  schooner,  as  well  as  the  smack,  was  held  in  fault, 
because  she  did  not  bear  up  in  time  ((?). 

In  America  there  is  a  stringent  rule,  which  has  been  American 
frequently  insisted  upon  by  the  Courts,  requiring  a  sailing  ^^^^^' 
ship  working  to  windward  in  company  with  other  ships, 
whose  duty  it  is  to  keep  out  of  her  way,  to  "beat  out 
her  tack.  "  If  she  goes  about  in  a  narrow  channel  before 
the  shoaling  of  the  water  or  other  dangers  of  navigation 
require  it,  and  comes  into  collision  with  another  ship  which 
would  have  cleared  her  if  she  had  stood  on,  she  is  held  to 
be  in  fault  for  the  collision  {(f).  In  a  case  of  collision  be- 
tween a  sailing  ship  turning  to  windward  and  a  steamship, 
the  Circuit  Court  said :  "  What  the  law  requires  for  a  sail- 
ing vessel  in  a  narrow  channel  is,  to  beat  out  her  tack,  and, 
having  beat  it  out,  to  come  about  with  all  proper  despatch 
upon  the  other,  leaving  to  the  steam  vessel  the  responsi- 
bility of  being  in  a  position  to  enable  her  to  do  so  without 
danger"  {e), 

(«)  The   OrtoeUy  Ad.   Div.    17th  (c)  The  Rosalie,  b^.D.  2ih. 

Dec.  1887.  {d)  The  Empire  State,  1  Bened. 

{b)  The  Farewell,  8  Quebec  L.  B.  67. 

87.  {e)  The  Empire  State,  ubi  mpral 
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^rt.22.  In  a  case  where  it  was  proved  that  there  was,  at  the 

American  time  of  the  collision,  a  flat  calm,  it  was  held  by  the  Supreme 
^tfw^mus-  Court  that  the  sailing  ship,  whose  duty  it  was  to  keep  her 
Art.  22.  course,  could  not  be  in  fault  (/). 

The  rule  requiring  a  vessel  to  keep  her  course  is  strictly 
enforced  by  the  Courts  in  the  United  States.     A  sailing 
ship  approaching  a  steamship  admitted  that  so  soon  as 
there  was  risk  of  collision  she  kept  away  two  or  three 
points.     She  was  held  to  be  in  fault.     The  Court  said  {g) : 
"  A  vessel  whose  duty  it  is  to  keep  her  course  has  no  right 
to  change  it  as  soon  as  she  apprehends  a  collision.     In  this 
case  the  duty  of  the  tug  to  keep  out  of  the  way  of  the 
lighter  arose  only  when  the  two  vessels  were  proceeding 
in  such  directions  as  to  involve  risk  of  collision ;  and  it 
was  under  the  same  circumstances  that  the  duty  arose  on 
the  part  of  the  lighter  to  keep  her  course.     Therefore, 
under  the  statute  requiring  the  lighter  to  keep  her  course, 
her  apprehension  of  a  collision  could  not  justify  her  in 
changing  her  course.    Moreover,  it  is  the  actual  risk  or 
danger  of  collision  that  determines   the  duty  of  both 
vessels,  and  not  the  apprehension  merely  (A).     The  rule  was 
made  and  is  administered  for  the  very  purpose  of  prevent- 
ing the  vessel  charged  with  the  duty  of  avoiding  the  other 
from  being  embarrassed  by  a  change  of  course  on  the  part 
of  the  other  into  danger,  on  the  apprehension  that  such 
duty  of  avoidance  will  not  be  fulfilled  "  (i). 

A  schooner,  seeing  the  mast-head  light  of  a  steamship, 
and  mistaking  it  for  a  light  ashore,  hove-to  to  get  a  cast  of 
the  lead,  thereby  presenting  her  red  light  to  the  steamship. 
The  steamship  ported.  The  schooner,  on  discovering  her 
mistake,  got  under  way,  and  crossed  the  course  of  the 


(/)  I%e  Commeree,  16  WaU.  33.        conzse. 

(y)  The  General  U.  8.  Grant,  6  {h)  Bat  see  aa  to   thia,  tiV^ 


Bened.    466,    467 ;   and   eee    The      ^,  348. 
Adriatic,  17  Otto,  612,  as  to  the  (t)  S 

duty  of  a  sailing  ship  to  keep  her      4  Otto,  699. 


Adriatic,  17  Otto,  612,  as  to  the  (t)  See  also  The  SUphen  Mor99»% 

~         "  4  Otto, 
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steamship,  showing  her  green  light.     It  was  held  that  the      Art.  88. 
schooner  was  solely  in  fault  for  not  keeping  her  course  (k). 

Where  a  ferry  boat  crossing  a  river  was  under  a  port 
helm  at  the  moment  when  she  sighted  another  steamship 
coming  up  the  river,  it  was  held  that  her  duty,  under  the 
rule  requiring  her  to  keep  her  course,  was  to  continue  in 
her  usual  track  (/). 

The  danger  of  departing  from  Art.  22  is  illustrated  by 
an  American  case,  where  a  vessel,  A.,  starboarded  in  order 
to  assist  another,  B.,  whose  duty  it  was  to  keep  out  of  her 
way,  in  an  attempt  to  cross  her  bows.  Finding  that  she 
could  not  cross  A.'s  bows,  B.,  at  the  last  moment,  stopped. 
In  consequence  of  B.'s  stopping  and  A.'s  starboarding,  a 
collision  occurred.     A.  was  held  to  be  solely  in  fault  {m), 

A  steamship,  just  before  reaching  a  point  in  New  York 
harbour  where  the  channel  is  narrow  and  the  navigation 
difficult,  sighted  a  schooner's  red  light.  There  were  three 
channels  open  for  the  schooner,  and  only  one  for  the  steam- 
ship. The  schooner  selected  the  steamship  channel,  and  a 
collision  took  place.  The  schooner  was  held  in  fault,  be- 
cause, although  she  kept  her  course,  in  the  sense  that  she 
had  from  the  first  intended  to  make  use  of  the  steamship 
channel,  she  embarrassed  the  steamship  by  taking  that 
course  when  she  might  have  avoided  any  risk  by  taking 
one  of  the  other  channels  (n). 

It  has  been  decided  by  the  Supreme  Court  that  a 
sailing  ship  is  not  free  from  blame  if,  seeing  the  lights  of 
a  steamship  ahead  and  not  keeping  out  of  the  way,  she 
pertinaciously  keeps  on  her  course  and  runs  down  the 
steamship  (o). 

{k)  The  Virgo,  7  Bened.  495.  («)  T\»  City  of  Hartford,  7  Bened. 

(Q  The  John   Taylor,   6    Bened.  350. 
227.  {o)  The  Suimyeide,  1  Otto,  208. 

(m)  The  Cornea,  9  Wall.  630. 
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Article  23  {oo). 

Art.  SS.  In  obeying  and  construing  these  rules  due  regard  shall  be 

Proviao  had  to  all  dangers  of  navigation^  and  to  any  special  circum* 

aaving  spedal  glances  which  may  render  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger. 

Art.  23  oorresponds,  and,  with  the  exception  of  super- 
fluous words,  is  identical,  with  Art.  19  of  the  Regulations 
of  1863,  and  with  Art.  23  of  the  Regulations  of  1880. 
TermB  of  The  concluding  words  of  this  article  should  be  compared 

those  of  36  k  sumption  of  fault  in  case  of  infringement  of  the  Begu- 
g.  17.  '  *  *  lations — "  imless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  departure 
from  the  Regulations  necessary"  (/>).  It  is  clear,  from 
Art.  23,  that  the  steering  and  sailing  rules — Arts.  14, 15, 
16,  17,  18,  20,  and  22 —do  not  apply  where  they  cannot  be 
obeyed  without  '^ inmiediate  danger."  The  "circum- 
stances" mentioned  in  36  &  37  Vict.  c.  85,  s.  17,  would 
therefore  seem  to  be  such  as  render  a  departure  from  the 
Regulations  necessary  to  avoid  immediate  danger.  It  may 
be  objected  that  in  this  view  the  words  of  s.  17,  above 
quoted,  "  unless  it  is  shown,  &c., "  have  no  operation  and 
are  superfluous ;  but  it  is  difficult  to  give  them  any  other 
meaning. 

The  construction,  here  suggested,  of  Art.  23  and  sect.  17, 
seems  to  have  been  that  adopted  by  the  House  of  Lords  in 
the  cases  of  The  Khedive  (q)  and  The  Benares  (r).  In  the  latter 
case  the  meaning  and  operation  of  Art.  23  was  more  con- 
sidered, and  a  larger  and  more  decided  operation  was  given 
to  it  by  the  Court  of  Appeal,  than  in  The  Khedive  by  the 
House  of  Lords.     In  The  Benares  it  was  held  that  where 

(oo)  Correspondmg  to  Art.   27,  {q)  5  App.  Cas.  876. 

Washington  Kegulations.  (r)  9  P.  D.  16.  As  to  thesecaaes, 

(p)  See  p.  38,  above,  as  to  the  and  generally  as  to  36  &  37  Vict 

effect  of  this  enactment.  o.  85,  s.  17,  see  above,  pp.  S8'60. 
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there  is  one  and  only  one  "  chance  of  escape,"  Art.  23  ^rt.9^. 
justifies  a  seaman  in  taking  the  course  which  gives  him  the 
benefit  of  that  chance,  although  it  necessitates  a  departure 
from  one  of  the  preceding  Articles.  It  must,  however,  be 
admitted  that  it  is  difficult  to  reconcile  this  construction  of 
Art.  23  with  the  ratio  decidendi  in  TJie  Khedive^  and  parti- 
cularly with  the  observations  of  Lord  Watson  («)  in  that 
case.  Those  observations  appear  to  set  forth  the  principle 
upon  which  the  decision  in  The  Khedive  proceeded ;  and, 
ihongh  made  with  reference  to  Art.  19  of  the  Eegulations 
of  1863,  are  applicable  to  the  existing  Art.  23  (of  1884). 
They  are  as  follows :  "  There  is  nothing  in  the  case  to 
suggest  the  existence  of  any  danger  of  navigation,  a  due 
regard  to  which  would  have  led  to  a  disregard  of  the  16th 
rule  (t).  The  only  existing  danger  was  the  very  danger 
to  which  the  rule  {u)  applies,  and  to  prevent  which  it  was 
enacted.  And  there  is  just  as  little  room  for  the  sugges- 
tion that  there  existed  any  special  circumstances  which 
rendered  it  necessary  for  The  Khedive  to  continue  at  full 
speed,  instead  of  slowing  or  stopping  or  reversing,  in  order 
to  avoid  immediate  danger.'* 

The  important  distinction  between  The  Khedive  and  The 
Benares  must,  however,  not  be  lost  sight  of.  In  the  former 
case  the  ship,  which  was  held  in  fault,  under  sect.  17,  for 
having  infringed  the  Eegulations,  did  what  was  in  fact  the 
icrong  thing  in  point  of  seamanship,  and  thereby,  probably, 
caused  the  collision.  In  The  Benares  the  ship  did  what 
from  a  seaman's  point  of  view,  and  apart  from  the  SrCgu- 
lations,  was  the  right  thing ;  and  though  in  the  result  it 
&iled  to  avert  a  coUision,  it  did  not  cause  the  collision,  which 
was,  from  the  first,  inevitable.  -  The  difficulty  suggested 
by  the  two  cases  is  that,  although  in  neither  of  them  was 
there  negligence  on  the  part  of  those  on  board,  in  the  one 

(«)  5  App.  Gaa.  902.    See  also  (0  Of  1863. 

per  Lord  BUokbiiin,  5  App.  Gas.  lu)  Art.  16  of  1863. 

896. 
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^^*^'      case  the  House  of  Lords  held  that  the  EegtdatioiiB  had 
been  infringed,  in  the  other  the  Court  of  Appeal  held  that 
they  had  not  been  infringed. 
Begulations         It  is  sometimes  attempted  to  urge  this  Article  as  an 
departed  from  o^ccuse  for  a  departure  from  the  Begulations,  where  an  ad- 
exoept  for       herenoe  to  them  would  have  prevented  a  eollision.     In  such 
a  ease  Art.  23  has  no  application ;  nor  does  it  in  anj  waj 
affect  the  universal  application  of  the  Eegulations  where  it 
is  possible  to  apply  them  so  as  to  avert  oollision.     This  is 
well  illustrated  by  the  case  of  The  Khedive  (x).     There  a 
steamship  was  suddenly  put  into  a  difficulty,  and  risk  of 
oollision  was  caused,  by  the  wrong  manoeuvre  of  another 
steamship  approaching  her.     The  former  stopped  her  en- 
gines, but  did  not  immediately  reverse,  though  she  did 
reverse  before  the  collision.    By  not  reversing  immediately 
the  officer  in  charge  did  not  show  himself  wanting  in  ordi- 
nary care,  skill,  or  nerve,  though  he  committed  an  error  of 
judgment.     It  was  held  that  he  had  departed  from  the 
Eegulations. 
So'e^  at-  A  vessel  is  not  justified  in  departing  from  the  Eegula- 

their  uniform  tions  because  she  fears  that  the  other  ship  will  not  oomplj 
observ^oe  ^^  them.  In  a  case  decided  under  the  Trinity  Eules  of 
1840,  Dr.  Lushington  thus  laid  down  the  general  principle : 
"  I  cannot  conceive  that  anything  would  be  more  likely  to 
lead  to  mischievous  consequences  than  to  suppose  that  a 
vessel  whose  duty  it  is  to  keep  her  course  should  anticipate 
that  another  vessel  wiU  not  give  way,  and  so  give  way  h»- 
self .  The  consequence  would  be  that  there  would  be  no 
certainty ;  whereas  the  doctrine  I  have  upheld,  supported 
by  your  (t.  e.,  the  nautical  assessors')  authority,  is  that  in 
cases  of  this  description  you  ought  always  to  follow  the 
general  rule.  The  certainty  which  results  from  adherence 
to  general  rules  is,  in  my  opinion,  absolutely  essential  to 
the  safety  of  navigation"  (^).    Again:    "All  rules  are 

ix)  6  App.  Gas.  876.  see  alao  The  Superior,  6  Not.  of  Otf. 

(y)  The  Test,  6  Not.  of  Oaa.  276;       607. 
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framed  for  the  benefit  of  ships  navigating  the  seas,  and  no  ^^-  ^« 
donbt  oircmnstances  will  arise  in  which  it  would  be  perfect 
folly  to  attempt  to  cany  into  execution  every  rule,  how- 
ever -wisely  framed.  It  is,  at  the  same  time,  of  the  greatest 
possible  importance  to  adhere  as  closely  as  possible  to  es- 
tablished rules,  and  never  to  allow  a  deviation  from  them 
unless  the  circumstances  which  are  alleged  to  have  rendered 
such  a  deviation  necessary  are  most  distinctly  proved  and 
established;  otherwise  vessels  would  always  be  in  doubt 
and  doing  wrong "  (a). 

The  case  of  The  Superior  (a),  decided  under  the  Triniiy  The  Superior. 
House  Bule  of  1840,  is  a  strong  one,  as  showing  the  neces- 
sitjr  of  observing  rules  of  navigation  wherever  it  is  possible 
to  do  so.  A.  was  a  brig  bound  down  the  Thames  against 
the  flood-tide,  with  the  wind  free.  B.,  a  brig  bound  up  the 
liver,  was  required  by  the  Trinity  Bule  (i)  to  pass  to  the 
northward  of  A.  Close  ahead  of  A.  was  a  schooner,  which, 
in  violation  of  the  Trinity  Bule,  passed  to  the  northward, 
or  inside  B.  Expecting  that  A.  would  follow  in  the  wake 
of  the  schooner  and  pass  inside,  B.  starboarded,  and  in 
attempting  to  pass  outside  or  to  the  southward  of  A.,  came 
into  collision  with  her.  B.  alleged  that  there  was  no  room 
for  her  to  pass  between  the  schooner  and  A.  It  was  held 
that  the  fact  of  the  schooner  having  safely  passed  B.  on  the 
wrong  side — of  her  having  violated  the  rule  with  impunity 
— ^was  no  justification  to  B.  for  herself  violating  the  rule, 
in  the  expectation  that  A.  would  not  obey  the  rule,  but 
would  follow  the  schooner,  and  pass  inside. 

In  The  Khedive  (c),  before  the  House  of  Lords,  the  safety 
which  arises  from  universal  obedience  to  the  Begulations, 


(s)  The  John  Buddie,  5  Kot.  of  duty  as  to  pastdsg  to  the  northward 

Gb8.  387  ;  cf .  The  Great  Eaetem,  8  of  the  other  ship  was  the  saine. 

Moo.  P.  C.  C.  N.  S.  31.  (c)  Stoomvaart  MaaUchappy  Ne- 

{a)  6  Not.  of  Gas.  607.  derland  v.  Fminmlar  and  Oriental 

{h)  It    does  not  clearlj  appear  Steam  Navigation  Co.,  The  Khedive^ 

whether  she  had  the  wind  free  or  5  App.  Gas.  876,  896,  904,  909. 

was  dose-hauled.  In  either  case  her 

ii2 
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'^^•^»  where  it  is  possible  to  obey  them  without  causing  a  col- 
lision, is  strongly  insisted  upon.  They  must,  it  was  said, 
be  complied  with,  although  in  the  particular  case  it  may 
seem  to  be  better  seamanship  not  to  do  so.     ''  These  rules 

are  general  rules, "  said  Lord  Hatherley,  "  to  be 

adopted  by  all  persons  having  charge  of  the  navigation  of 
vessels,  with  the  exceptions  which  have  been  pointed  out 
(as  to  immediate  danger).  This  rule  (as  to  stopping  and 
reversing)  is  not  laid  down  merely  for  the  sake  of  the  ves- 
sel commanded  by  the  man  who  breaks  it,  but  for  the  sake 
of  the  vessel  commanded  by  the  man  approaching  at  a  dis- 
tance, and  who  has  no  right  or  reason  to  suppose  that  he 
will  break  it.  If  the  rule  is  observed,  every  person  will 
know  precisely  what  he  is  to  do,  and  will  say,  *  I  will  cany 
out  my  directions  entirely  with  that  knowledge.  *  On  the 
other  hand,  if  the  Court  allows  these  rules  to  be  lightlj 
departed  from,  the  result  will  be  the  very  evil  which  the 
Act  was  intended  to  prevent. "  And  in  the  same  case, 
Lord  Watson  (d)  said : — "  It  was  the  deliberate  poUcy  of 
the  legislature  to  compel  sea  captains,  where  their  vessels 
are  in  danger  of  collision,  to  obey  the  rule  (Art.  16  of 
1863),  and  not  to  trust  to  their  own  nerve  and  skill." 

At  the  date  of  the  observations  of  Dr.  Lushington  in  the 
case  cited  above  {e)y  there  was  in  force  no  enactment  or  rale 
corresponding  to  Art.  23.  A  saving  clause  restraining  the 
indiscriminate  application  of  the  statutory  rules  of  naviga- 
tion  first  appears  in  17  &  18  Vict.  c.  104,  s.  296.  An 
Article  to  the  same  effect  (Art.  19)  is  included  in  the 
Eegulations  of  1863.  The  purpose  of  such  an  enactment 
clearly  is  to  provide  for  oases  where  a  literal  oomphance 
with  the  general  rules  would  cause  a  collision.  The  strin- 
gency of  the  existing  Begulations  would  seem  to  be  greater 
than  that  of  the  (1840)  Trinity  House  Eule  of  port  helm. 
In  The  Fnends  (/),  Lord  Campbell  said  that  that  rule  ' 

(d)  6  App.  Cas.  p.  904.  (/)  4  Koo.  P.  C.  C.  314,  320. 

(e)  P.  482. 
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applied  only  where,  by  its  application^  a  collision  "  may      Art.  88. 
probably  be  avoided  " 

Of  the  corresponding  Article  of  the  former  law  Dr.  Art.  23  pre- 
Xiushington  said  that  it  was  not  a  directory  enactment,  ^Loiatioim 
telling  persons  to  do  this  or  that,  but  that  it  released  them  being  applied 

BO  AS  to  CftUBO 

from  the  severe  obligation  of  complying  with  the  previous  collision. 
Articles  under  circumstances  which  would  render  obedience 
to  them  dangerous,  when,  by  deviation,  they  might  escape 
danger  (g).  But  its  application  is  strictly  limited  to  cases 
where  the  circumstances  are  such  that  ^'  there  is  immediate 
danger  perfectiy  clear  to  the  apprehension  of  those  pre- 
sent "  (A).  It ''  does  not  prescribe  any  particular  measures 
that  should  be  adopted  in  departing  from  the  strict  terms 
of  any  of  the  previous  Eegulations  that  it  governs,  but  it 
merely  states  that  in  construing  and  obeying  these  Eegu- 
lations as  far  as  possible  you  may  take  into  consideration 
urgent  attendant  circumstances.  ...  It  is  common  sense ; 
for  if  any  rule  were  laid  down  by  Act  of  Parliament,  or 
any  other  authority,  that  could  never  be  departed  from  in 
certain  states  of  circumstances,  such  a  rule  would  necessarily 
involve,  on  many  occasions,  the  destruction  of  ships  which 
it  was  intended  to  preserve  "  (t). 

Not  only  is  departure  from  the  rule  of  the  road  excused  Dn^  to  avoid 
by  Art.  23,  where  the  rule  cannot  be  obeyed  without  colli-  foj^t'  *^ 
sion,  but  a  literal  observance  of  the  Begulations  cannot  be  purpose  to 
set  up  as  a  defence  where  the  collision  might  have  been  theRule of 
avoided  by  ordinary  care  (k),    "When  one  person  neglects  ^^  ^^^^ ^ 

*f  */  \  /         ^  r  o  necessary. 

his  duty,  and  so  puts  another  into  danger,  the  second  is 
not  justified  in  doiug  nothing  to  avert  that  danger,  though 


(ff)  The  Eliza  and  The  Orinoco, 
HoIt»  98.  See  The  Concordia,  L.  B. 
1  A.  &  £.  93,  97. 

(A)  The  Allan  and  The  Flora,  Holt, 
114  ;  2  Mar.  Law  Gas.  O.  S.  386 ; 
Ths  Moderation,  1  Moo.  P.  C.  C. 
528. 

(t)  Fer  Dr.  Lnshington  in  The 
Allan  and  The  Flora,  ubi  supra  ;  and 


see  The  Superior,  uhi  eupra.  The 
Supreme  Court  of  the  United  States 
used  similar  language  with  regard 
to  the  operation  of  Art.  19  of  the 
Begulations  of  1863  in  The  Cayuga, 
14  Wall.  270  ;  The  Sunnytide,  1 
Otto,  208. 

{k)  See  further  on  this,  eupra,  p. 
22. 
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it  is  caused  entirely  by  the  fault  of  the  first "  (/).  "You 
may  depart,  and  you  must  depart,  from  a  rule  if  you  see 
with  perfect  clearness,  ahnost  amounting  to  certainty,  that 
adhering  to  the  rule  will  bring  about  a  collision,  and  vio* 
lating  a  rule  will  avoid  it ;  and,  indeed,  this  is  provided 
for  by  the  19th  Article"  (of  the  Regulations  of  1863, 
corresponding  to  Art.  23  of  1884)  {m).  And,  again,  "you 
have  no  right  to  stand  in  a  difficulty  upon  a  right,  tbougli 
it  may  be  a  perfectly  good  right,  obstinately,  recklessly, 
and  regardless  of  the  safety  of  others  "  (n).  Art.  23,  in 
fact,  merely  states  the  general  principle,  which,  it  is  sub- 
mitted, would  prevail  in  the  absence  of  such  an  enactment 
The  principle  was  thus  stated  by  Best,  C.  J. : — "  Although 
there  may  be  a  rule  of  the  sea,  yet  a  man  who  has  the 
management  of  one  ship  is  not  to  be  allowed  to  follow 
that  rule  to  the  injury  of  a  vessel  of  another,  where  he 
oould  avoid  the  injury  by  pursuing  a  different  course"  (o). 
A  barque  dose-hauled  on  the  starboard  taok  was  held  to 
be  solely  in  fault  for  a  collision  with  a  barque  that  had  just 
been  in  stays,  and  had  not  gathered  way  on  the  port  tack. 
The  Court  (in  Ireland)  said  that  if  a  ship  insists  on  her 
right,  imder  a  rule  of  navigation,  of  not  giving  way,  and 
makes  no  effort  to  prevent  the  collision  when  it  is  in  her 
power  to  do  so,  she  will  be  held  not  to  have  performed  her 
duty,  and  to  be  in  fault  for  the  coUifflon  (p).  So  a  ship  on 
the  port  tack  was  (in  1850)  held  in  fault  for  a  collision 
with  another  having  the  wind  free,  which  she  had  seen  a 
mile-and-a-half  off  and  did  not  attempt  to  avoid  (q) ;  and 
more  recently  a  schooner  on  the  starboard  tack  was  held 


(/)  Fer  Brett,  L.J.,  The  Jane 
Bacon,  27  W.  R.  36. 

(m)  Fer  Dr.  Lushington,  m  The 
Boanergee  and  The  Angh-Indian,  2 
Mar.  Law  Gas.  O.  S.  239.  See 
also  The  Ida  and  The  Wasa,  infra; 
Handayeide  v.  Wihon,  3  Gar.  &  P. 
528 ;  The  Lady  AnnCy  16  Jar.  18. 

(n)  The  Legatm  and  The  Emily, 
Holt,  217. 


(o)  Eandayeide  y.  WiUtm,  9  Our. 
ft  P.  628 ;  see  also  Mayhew  v.  Boyet, 
1  Stark.  423. 

(p)  The  Ida  and  The  Wata,  2  Kar. 
Law  Gas.  O.  S.  414. 

(q)  The  Commerce,  8  W.  Rob. 
287:  but  see  the  obsenrationfl  <d 
Sir  3y  Golville  on  this  case,  4  App. 
Gas.  672. 
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in  faxilt  for  doing  nothing  before  she  oame  into  ooUision      Art.  88. 
'with  a  smaok  hove-to  on  the  port-tack  (r). 

The  Lady  Armey  olose-hauled  on  the  itefboard  taok,  was 
meeting  another  ship,  olose-haoled  on  the  port  taok.  It 
wras  held  that  The  Lady  Anne  might  have  avoided  the 
oollifikm  bypntting  her  hebn  down  at  the  last  moment 
and  easing  off  her  head  sheets,  and  she  was  held  in  fault 
for  not  doing  so  («). 

So  a  sailing  ship  will  be  held  in  f anlt  for  a  ooUision 
with  a  steamship  if  she  makes  no  attempt  to  avoid  a 
collision,  where  it  is  clearly  in  her  power  to  do  so.  In 
sach  a  case  a  mere  adherence  to  Art.  22  is  no  justification. 
In  The  Sunnyside^  a  sailing  ship,  with  the  wind  free,  saw 
the  mast-head  and  green  lights  of  a  steamship  half  a  point 
on  her  port  bow,  a  considerable  distance  .off.  The  Ughts 
were  those  of  a  tug,  drifting  before  the  wind,  at  about  a 
mile-and-a-half  an  hour,  and  waiting  for  employment. 
The  sailing  ship  kept  her  course,  and  did  not  alter  her 
helm  until  it  was  too  late  to  avoid  the  tug.  It  was  held 
in  America  by  the  Supreme  Court  that  the  sailing  ship 
was  in  fault,  as  well  as  the  tug  {t).  In  Hie  Zadok  (t«),  a 
sailing  ship  was  held  in  fault  for  a  collision  in  a  fog  with 
a  steamship,  because,  amongst  other  acts  of  negligence, 
after  she  heard  the  whistle  of  the  steamship  approaching, 
she  had  no  hands  stationed  at  the  braces  ready  to  let  them 
go  so  as  to  assist  the  helm  when  the  steamship  came  into 
sight  at  close  quarters. 

The  Tasmania  (or),  a  steamship  going  three  and  a-half 
knots,  saw  the  red  light  of  another  steamship  one  mile  or 
more  distant,  and  two  points  upon  her  port  bow.  When 
the  latter  was  about  four  ships'  lengths  off,  the  green  came 

(r)  The  Botalie,  6  P.  B.  245.  tion  of  her  ootine  by  the  sailiiig 

(«)  15  Jar.  18.  ship. 

(0  The  Stmnyeide,  1  Olio,  208;  iu)  9  P.  D.  114. 

hat  eee  The   Bougainville  v.   The  (^  ^^  -^PP*  ^<^-  ^23,  reveiBizig 

James  C.  Stevenson,  L.  R.  5  P.  G.  14  P.  D.  53. 
316,  for  a  oase  of  prematore  altera- 
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Art.  88. 


Great  caution 
neoessary  in 
departing 
from  the 
BegnlationB. 


into  view.  No  alteratioii  in  speed  or  helm  was  made  until 
the  hull  of  the  other  ship  was  seen.  The  question  was 
whether  The  Tasmania  was  in  fault  imder  Art.  23,  for  not 
having  altered  her  oourse  before  the  collision.  After 
different  decisions  in  the  Courts  below,  the  House  of  Lords 
held  that  she  was  not  in  fault  {x) .  And  in  The  Highgate  (y). 
Sir  James  Hannen  distinguished  the  then  subsisting  decision 
of  the  Court  of  Appeal  in  The  Tasmania^  and  refused  to 
hold  a  sailing  ship  in  fault  for  not  taking  any  step  to  ayoid 
an  approaching  steamer  imtil  collision  was  imminent^ 
saying  that,  '^  It  is  only  where  a  clear  case  of  necessiiy  is 
made  out  that  a  captain  can  excuse  himself  for  not  follow- 
ing the  rule." 

Gxeat  caution  must  be  used  in  applying  the  principle 
recognized  in  some  of  the  above  cases,  that  under  some 
circumstances  it  is  the  duty  of  a  ship  to  disobey  the 
Eegulations.  It  may  be  applied  only  where  the  circom- 
stances  are  very  exceptional.  "  The  principle  of  law  that 
you  are  not  to  adhere  to  strict  rules  of  navigation,  but 
avoid  an  accident  if  possible,  is  a  doctrine  to  be  very  care- 
fully watched"  (a).  The  Court  will  not  hold  a  ship  in 
fault  for  not  departing  from  the  Eegulations  in  a  case 
where  they  YferepiHmd  facie  applicable,  and  the  other  ship 
failed  to  comply  with  them,  unless  it  is  clearly  proved  that 
those  on  board  the  first  ship  might  with  reasonable  care 
have  seen  that  the  other  ship  was  not  going  to  comply 
with  the  Eegulations ;  and  further,  that  they  should  have 
seen  this  at  a  time  when  it  was  in  their  power  to  avoid  the 
collision. 

A  ship,  A.,  close-hauled  on  the  port  tack,  and  another, 
B.,  on  the  starboard  tack  with  the  wind  free,  were  crossing 
within  Art.  12  of  the  Eegulations  of  1863.  A.  stood  on 
until  immediately  before  the  collision,  when  she  luffed. 


(^16  App.  Cas.  223,  revening 
14  P.  D.  53. 
(y)  62  L.  T.  N.  S.  841.    More 


fnllj  referred  to,  sujfra,  p.  433. 

(s)  FfrDr.  Liuhingtoii,  l%i  7W/, 
6  Not.  of  Gas.  276. 
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B.  neglected  to  keep  out  of  the  way,  as  required  by  the  Art.  2S. 
Begulatioiis.  It  was  held  by  the  Gibraltar  Court  that  A. 
was  in  fault  as  well  as  B.,  because  she  pertinaciously  kept 
her  course  under  Art.  18  when  she  ought  to  have  seen 
that  B.  was  not  going  to  keep  out  of  the  way  in  com- 
pliance with  the  law;  and  in  so  deciding,  the  learned 
judge  relied  on  The  Commerce  {a).  The  Privy  Council 
reversed  the  decision  of  the  Court  below,  and  held  that  A. 
was  not  in  fault.  Sir  J.  W.  Colville,  in  delivering  the 
judgment  of  the  Privy  Coimcil,  said :  "  Their  lordships 
remark  that,  though  the  principle  involved  in  that  case 
(The  Commerce)  may  be  in  itself  a  sound  one,  it  is  one 
which  should  be  applied  very  cautiously,  and  only  when 
the  circumstances  are  clearly  exceptional.  They  conceive 
that  to  leave  to  masters  of  vessels  a  discretion  as  to  obeying 
or  departing  from  the  sailing  rules,  is  dangerous  iJZ 
public ;  and  that,  to  require  them  to  exercise  such  discre- 
tion, except  in  a  very  clear  case  of  necessity,  is  hard  upon 
the  masters  themselves,  inasmuch  as  the  slightest  departure 
from  these  rules  is  ahnost  invariably  relied  on  as  contri- 
butory negligence"  (J). 
Art.  23  is  not  intended  to  apply  to  a  case  where  the  ^  ^^  Begu- 

•Tk        t   !•  AX  i*-**ji  X  1  latioiLB  oannot 

itegulations  cannot  be  comphed  with,  nor  to  a  case  where  be  complied 
non-compliance  could  not  by  possibility  have  caused  the  ^?^j|°'  ^^*^' 
collision.     In  such  a  case  non-compliance  with  the  Begu-  plioi  with, 
lations  is  immaterial  upon  the  question  which  ship  is  in  ^^^^"^ 
fault,  but  that  is  so  by  virtue  of  the  general  law,  and  not  Art.  23  does 
under  Art.  23(c).    But  it  appears  that  where  the  colli-  ^^  ^^^^' 
sion,  though  in  fact  inevitable,  may,  in  the  opinion  of  a 
seaman  of  ordinary  skill,  be  avoided  by  departing  from 
the  Begulation  (d)  which  is  primd  facte  applicable,  the 

(a)  8  W.  Bob.  287.  {e)  See  Inman  v.  Seek,  The  City 

[b)  The  William  Frederick  and  of  Antwerp  and  The  Friederieh,  L. 
Ths  ByfogeA  Chrittensen,  41  L.  T.  R  2  P.  G.  26,  34 ;  and  supra,  p. 
N.  S.  636  ;  4  App.  Gas.  669 ;  and  431. 

see  The  Legaiue  and   The  Emily,  {d)  The  Benares,  9  P.  D.  16. 

Holt,  217. 
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''Dangers  of 
nayigation." 


herself. 


Art.  88.      ship  will  not  be  held  in  fault  for  a  departure  from  the 
Begulations  merely  because  the  collision  has  occurred  (e). 

By  the  terms  of  Art.  23,  in  applying  the  Eegulations, 
regard  is  to  be  had  to  the  "  dangers  of  navigation."     This 
phrase  seems  to  refer  primarily  to  dangers  other  than 
^      ^  ^     collision ;  but  it  is  not  clear  that  risk  of  collision  is  not 

A  ship  is  Nothing  in  the  Begulations  requires  a  flliip  to  take  a 

take  a  step  measure  which  is  dangerous  to  her  safety  (g).  A  vessel  is 
dM^MB  to  jjQt  hound  to  obey  the  rule  requiring  her  to  port,  if,  by 
porting,  she  will  incur  serious  danger  by  going  ashore  (A), 
or  striking  another  ship  (/).  In  such  a  case  Art.  23  may 
apply  to  both  vessels,  or  to  one  of  them.  It  excuses  non- 
compliance with  the  Article  requiring  her  to  poirt  on  the 
part  of  the  one  vessel,  because  of  the  rock  or  shoal;  and  if, 
in  order  to  avoid  a  collision,  it  is  necessary  for  the  other 
vessel  to  depart  from  the  Regulations,  it  is  her  duty  to  do 
so,  and  Art.  23  excuses  her  departure. 

So,  where  a  ship  required  by  the  Eegulations  to  keep 
out  of  the  way  is  unable  to  do  so,  it  is  the  duty  of  the 
other,  not  to  keep  her  course,  but  herself  to  keep  out  of 
the  way.  Two  vessels,  close-hauled  on  opposite  tacks, 
were  crossing,  and  the  ship  on  the  port  tack  could  not 
bear  up  for  fear  of  collision,  and  could  not  go  about  be- 
cause of  a  shoal.  It  was  held  (in  America)  that  the  ship 
on  the  starboard  tack  was  in  fault  for  not  keeping  out  of 
the  way  (k). 
Disabled  ship.      If  a  vessel  is  partially  disabled,  or  in  a  condition  which 


"  Special  cir- 
cumstanoes." 


{e)  See  Th$  Xhedire,  5  App.  Cas. 
876,  902. 

(/)  See  The  Benares,  9  P.  D.  16. 
In  The  Maggie  J,  Smith,  an  Ame- 
rioan  ease,  16  Davis  U.  S.  349,  at 
p.  354,  Field,  J.,  says  Art.  24 
(ilie  corresponding  Article)  only 
applies  where  there  is  some  special 
cause  rendering  a  departore  neces- 
sary to  avoid  immediate  danger, 
such  as  the  nearness  of  shallow 


water  or  a  concealed  rock,  the  ap- 
proach of  a  third  vessel,  or  some- 
thing of  that  kind. 

is)  The  St,  Cgran  v.  The  Senrg, 
Holt,  72. 

(h)  The  Zueia  Jmiiiut  v.  The 
Mexican,  Holt,  130. 

(t)  The  Omeordia,  L.  B.  1  A  ilr 
E.  93. 

(k)  The  Ann  CaroHne,  2  Wall. 
538. 
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preFents  her  answering  her  hehn  readily,  she  must  take  Art.  23. 
precautions  in  time,  and  do  all  she  can  to  comply  with  the 
Regulations  effectually  (/).  A  brig  hoye-to,  reefing  top- 
sails, was  held  in  fault  for  not  porting  (w).  Where  a  ship 
had  no  head  sail  on  her,  and  the  Ilegulations  required  her 
to  hear  up,  it  was  held  that  it  was  the  duty  of  those  on 
hoard  to  take  the  after  sail  oS  her,  so  that  she^niight  be 
better  able  to  bear  up  (n). 

If  it  appears  that  a  vessel  is  nnable  to  comply  with  the 
Regulations  owing  to  her  being  disabled,  or  in  stays,  or  for 
other  reasons,  it  is  the  duty  of  those  on  board  the  other  to 
watch  her  closely,  lliey  have  no  right  to  speculate  on 
the  disabled  ship  being  able  to  keep  out  of  the  way,  but 
they  should  themselyes  at  once  take  steps  to  make  the 
collision  impossible  (o). 

It  was  held  in  America  that  the  fact  of  a  schooner's 
flying-jib  being  carried  away  was  no  excuse  for  her  not 
bearing  up;  and  that  the  other  ship  was  not  in  fault 
because  she  failed  in  the  daytime  to  see  that  the  schooner 
was  partially  disabled  (/>). 

To  justify  a  departure  from  the  Regulations  which  is  Necessitj  of 
alleged  to  have  been  necessary  to  avoid  immediate  danger,  f^^thT 
th^«  must  be  clear  proof  that  an  adherence  to  them  would  Regulationa  j 

have  caused  such  danger,  and  also  that  the  step  taken  was  proved.  i! 

the  right  step  {q).    It  is  not  enough  to  show  that,  if  the  ' 

approaching  ship  had  taken  one  manoeuvre  when  others  i 

were  open  to  her,  obedience  to  the  Regulations  would  have  | 

increased,  instead  of  diminishing,  the  risk  of  collision. 
Therefore,  where  the  steamship  San  Salvador  was  ap- 
proaching the  steamship  Memnon  on  a  crossing  course, 

(Q  The  Tett,  b  Not.  of  Gas.  276.  JBoo^,  Brown,  Adm.  458. 

(m)  The  Blenheim^  1  Sp.  E.  &  A.  (p)  The  S.  F.  Baldwin,  Brown,                                      ' 

285.  Ad.  800. 

(fi)  The    Caleutta,  3  Mar.  Law  (q)  The  Gmeordia  y.  The  Btther, 

Caa.  O.  S.  836.  infra;  The    Planet  y.   The    Aura, 

{o)  ThePrieeilla,'L.B,.4A.&'E,  Holt,   255;    The  Emperor  v.    The 

125  ;    The  Eclipse  and   The  Royal  Zephyr,  Holt,  24;  and  see  The  Cor- 

Contort,  Holt,  220;  see  also  the  Ch.  sica,  9  Wall.  680. 


* 


492 


THE  REGULATIONS. 


Art.  88. 


Oases  where 
dexHurtare 
from  the 
Begulations 
held  not 
justifiable. 


having  her  on  her  own  starboard  bow,  and  taking  no  step 
to  keep  out  of  the  way,  and  the  speed  of  the  latter  was 
such  that  in  the  existing  circumstances  she  would  probablj' 
have  passed  safely  across  the  former's  bows,  The  Memnon 
was  held  in  fault  for  not  stopping  her  engines,  althoug-h, 
had  The  San  Salmdar  kept  her  course,  the  risk  of  collision 
woidd  have  been  increased  and  not  diminished  by  The 
Metnnon  slackening  her  speed  (r).  Where  it  is  possible  to 
comply  with  the  Begulations,  Art.  23  would  be  no  excoise 
for  departing  from  them.  In  a  case  imder  the  Trinity 
Bules  of  1840,  it  was  held  that  it  was  no  excuse  for  not 
observing  the  rules  that  the  night  was  very  dark,  and  that 
the  other  ship  was  not  seen  until  she  was  very  close  (s). 

Where  two  steamships  were  meeting  in  the  Thames  end 
on,  and  one  starboarded  in  order,  as  was  alleged,  to  dear  a 
barge,  in  the  absence  of  proof  that  the  starboarding  was 
necessary,  she  was  held  in  fault  for  a  collision  with  the 
other  steamship  {t).  The  obligation  on  a  ship  which  seeks 
to  justify  a  departure  from  the  Begulations  is  heavy. 
She  takes  upon  herself  the  obligation  of  showing  both 
that  the  departure  was  necessary  in  order  to  avoid  imme- 
diate danger,  and  also  that  the  course  adopted  by  her  was 
reasonably  calculated  to  avoid  that  danger  {u). 

The  fact  that  a  steam  tug  had  a  heavy  ship  in  tow,  and 
a  strong  wind  and  tide  against  her,  was  held  not  to  justify 
her  departing  from  the  rule  requiring  her  to  keep  out  of 
the  way  of  an  approaching  sailing  ship  {x).  And  where 
a  large  steamship  of  1,356  tons  had  a  disabled  steamship 
of  1,495  tons  in  tow,  and  was  fast  to  the  latter  by  a  tow 
rope  and  chain  cables  of  such  length  that  from  the  bow  of 
the  towing  vessel  to  the  stem  of  the  other  was  nearly  a 
quarter  of  a  mile,  it  was  held  by  the  Privy  Council  that 


.  (r)  The  Memnon^  6  Asp.  317  ;  in 
Dom.  Proc.  62  L.  T.  N.  S.  84. 

(«)  The  Flint,  6  Not.  of  Gas.  271. 

(A  The  Concordia  and  The  Either, 
L.  B.  1  A.  &  £.  93. 


(tf)  The  Agra  and  The  JSluahetA 
Jenkins.  L.  B.  1  P.  C.  601. 

{x)  The  Warrior,  L.  R.  3  A.  &B. 
663. 
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thofle  circninstances  did  not  justify  a  departure  from  the      Art.  28. 
rale  requiring  steamships  to  keep  out  of  the  way  of  a 
sailing  ship  (^). 

Two  steamships  on  crossing  courses  (within  Art.  16), 
both  making  for  a  pilot  cutter,  must  keep  clear  of  each 
other  bj  observing  the  Begulations.  The  fact  that  they 
are  both  making  for  the  cutter  does  not  justify  the  steam- 
ship with  the  other  on  her  starboard  hand  in  neglecting  to 
keep  out  of  the  way  (z). 

A  sailing  ship  beating  to  windward  ahead  of  a  steamship 
is  justified  by  Art.  23  in  going  about  when  she  has  stood 
in  towards  a  sand  ahead  of  her  as  near  as  is  prudent, 
although,  except  for  the  danger  of  going  ashore,  it  would 
be  her  duty  to  keep  her  course  (a). 

It  seems  that  Art.  23  does  not  justify  a  departure  from 
the  Begulations  on  the  ground  that  it  was  reasonable  to 
expect  that  the  force  of  the  blow  would  thereby  be  di- 
minished (6). 

Where  a  collision  may  be  avoided  by  obeying  tbe  Begu-  Convenienoe 

li*  'J.  •        i.  m  *     J.  jj       -A*       i»  xi_         Jio  exouae  for 

lauons,  it  IS  not  a  sumcient  excuse  for  departmg  from  them  departing 
that  the  collision  might  with  equal  safety  and  more  con-  &^{^^ 
veniently  have  been  avoided  by  one  or  both  ships  departing 
from  the  Begulations.     Thus,  where  a  steamship  sighted 
another  at  a  considerable  distance,  approaching  her  nearly 
end  on  and  a  littie  on  her  starboard  bow,  it  was  held  that 
the  law  required  her  to  port,  and  that  she  was  in  fault  for 
starboarding,  although  by  porting  she  woidd  have  had  to 
cross  the  bows  of  the  other  ship  {c). 
If  a  ship  that  is  close-hauled  must,  in  order  to  avoid  a  A  ship  doee- 


(y)  The  American  and  The  Syria, 
L.  K.  4  A.  &  E.  226 ;  on  appeal, 
L.  R.  6  P.  C.  127. 

(z)  The  Ada  y.  The  Sappho,  1  Asp. 
Mar.  Law  Cas.  476. 

(a)  The  OnveU,  supra,  p.  477. 

ih)  The  Khedive,  6  App.  Gas.  876. 

\c)  The  Araxee  and  The  Blaek 
Fnnee,  15  Moo.  P.  C.  0. 122.  This 
oaae  was  decided  under  the  Act  of 


18-54  ;  it  is  submitted  that  the  de- 
cision would  have  been  l^e  same 
imder  the  existing  Regulations. 
The  observations  m  The  Arthur 
Gordon,  Lush.  270,  with  regard  to 
the  du^  of  a  sailing  ship  to  keep 
out  of  the  way  of  a  tug  and  her 
tow,  upon  grounds  of  convenience, 
must  be  tatei  with  caution. 
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Art.  88.  collision,  either  luff  or  bear  up,  it  has  been  said  that  the 

hauled,  when  more  prudent  course  for  her  is  to  luff,  if  possible,  "  so 

"^°^^  as  thereby  to  stop  her  way;    and  mitigate  as   far  as 

theBegnla-  possible  the  effects  of  a  collision,  if  a  collision  fibould 

S.^tf"  take  place  »(rf). 

keep  her  Although  the  steps  which  the  Regulations  require  two 
luff,  if  po8-  vessels  approaching  with  risk  of  collision  to  take  cu^  not 
"^1®-  necessary,  in  the  sense  that  a  collision  would  oertaiiily  be 
m^  d?part^  avoided  by  only  one  of  the  vessels  obeying  the  E^ula- 
from  the  tions,  the  law  must  be  obeyed  by  both.  A  vessel  depart- 
on  the  ohanoe  ing  from  the  Begulations  will  not  be  excused  on  the 
of  the  other  ground  that  the  collision  woidd  have  been  avoided  if  the 

oDeyinff  tAem.  ^^ 

other  vessel  had  not  disobeyed  the  law.  In  such  a  case 
Art.  23  is  no  justification  for  either  ship  in  departing  from 
the  Begulations.  Thus,  where  two  steamships  were  meeting 
end  on,  and  a  collision  would  not  have  occurred  if  either 
had  put  her  helm  to  port,  both  were  held  in  fault  by  the 
Supreme  Court  of  the  United  States  {e). 
Combined  It  remains  to  be  decided  what  effect  Art.  19  has  upon 

^^iQ^wid  til®  application  of  Airt.  23.  In  America,  where  a  "  whist- 
Art.  23.  ling"  rule  similar  to  that  of  Art.  19  has  been  in  force  for 
many  years,  it  has  been  held  that  a  steamship  signalling  to 
another  that  she  intends  to  depart  from  the  BegulatioDs, 
and  departing  from  them,  is  not  in  fault  for  such  a  depar- 
ture if  it  was  agreed  to  by  the  answering  signal  from  the 
other  ship.  But  strict  proof  was  required  that  the  assent- 
ing signal  was  given  (/). 

It  would  probably  be  held  that  where  a  ship  is  hailed  by 
another  to  take  a  particular  course,  if  she  does  so  and  a 
collision  occurs,  the  latter  coidd  not  be  heard  to  say  that 
the  former  was  wrong  for  departing  from  the  Begula- 
tions {g). 

{d)  The  Agra  and  The  Elisabeth  {g)  See  above/  p.  6,  and  cues 

Jenkins,  L.  R.  1  P.  0.  601.  there  cited.    Art.  2S  of  the  Wsah- 

U)  The  America,  2  Otto,  432.  ingtonBe^glxLlationfl  makes  the  hdm 

(/)  The   Milwaukee^   1    Brown,  signals  oompnlBory. 
Adm.  313. 


OKDINARY  PRECAUTIONS  TO  BE  TAKEN.  495 

Ifo  shipf  tmder  any  circumstances^  to  negkct  proper  precautions. 

Article  24  (A). 
Nothing  in   these  rules  shall  exonerate  any  ship,  or  the      Art.  S4. 


owner f  or  master j  or  crew  thereof,  from  the  consequences  of  Berides 
any  neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  ^^^T^^  *^® 
keep  a  pi'oper  look-out,  or  of  the  neglect  of  any  precaution  proper  pre- 
ichich  fnay  be  required  by  the  ordinary  practice  of  seamen,  or  to  be^S^n^in 
by  the  special  circumstances  of  the  case.  *^  oaseg. 

This  Article  is  identical  with  Art.  20  of  the  Eegulations 
of  1863,  and  with  Art.  24  of  the  Regulations  of  1880.  It 
seems  difficult  to  attribute  to  it  any  legal  efiect.  It  was 
inserted  in  the  Regulations,  probably,  ex  abundante  cauteld, 
and  as  a  declaration,  not  to  be  overlooked  by  seamen,  of 
the  legal  consequences  of  negligence. 

The  omission  by  a  vessel  preparing  to  anchor  to  warn  a 
ship  astern  of  her  position  and  intention  was  held  neglect 
of  a  '^  precaution  required  by  the  special  circumstances  of 
the  case"  (»). 

The  duty  of  those  in  charge  of  a  ship  to  navigate  her 
with  due  regard  to  the  ordinary  rules  of  seamanship,  and 
under  special  circumstances  to  depart  from  the  Regula- 
tions, has  been  already  referred  to  (k).     What  is  required  Precautions 
of  seamen  is  ordinary  skill  and  ordinary  intelligence,  ^ordin^ 
Neither  Art.  24,  nor  any  other  part  of  the  Regulations,  practice  of 

t    •      t  A  1  •  t  .  seanieii  wnicli 

makes  it  their  duty  to  foresee  and  provide  against  every  have  been 
accident.     But  where  literal  compliance  with  the  Regula-  ^^^®^  ^^ 
tions  is  not  enough  to  avoid  a  collision,  all  must  be  done 
that  a  seaman  of  ordinary  skill  and  intelligence  woidd  do 
to  keep  clear  of  the  other  ship  (/).    Where,  for  example,  an 

(A)  Corresponding  to  Art.  29  of  (k)  See  pp.  2, 213,  480,  m^^.,  above, 

ike  Washington  B^olations.  (I)  The  Jetmond  and  The  Earl  of 

(i)  The  Fhihtaxe,  3  Asp.  Mar.  Elffin,  L.  K.  4  P.  C.  1  ;  The  City 

Law  Gas.  612.    As  to  the  duty  of  of  Antwerp  and  The  Friedrich^  In- 

a  ship  in  saoh  a  case,  see  infra,  p.  man  t.  Beck,  L.  B.  2  P.  C.  26. 
503. 
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Art.  84.  altoration  of  the  helm  is  not  enoagh,  the  hebn  must  be 
assisted  by  lowering  the  peak  or  letting  go  the  fore- 
sheets  (m).  So,  a  vessel  has  been  held  in  fault  for  not 
baoiking  her  yards  (n). 

The  law  as  to  what  is  proper  care  and  skill  in  naviga- 
tion, and  what  are  precautions  required  by  the  ordinazy 
practice  of  seamen,  is  illustrated  by  numerous  decisions, 
some  of  which  are  here  collected. 
Look-out.  First,  as  to  look-out :  If  a  ship  is  proved  to  have  been 

negligent  in  not  keeping  a  proper  look-out  she  will  be  held 
answerable  for  all  the  reasonable  consequences  of  her 
negligence.  In  an  American  case,  where  the  look-out  on 
board  a  schooner  failed  to  report  a  steamer's  light  which 
coidd  not  be  seen  by  the  man  at  the  wheel,  the  schooner 
was  held  partly  in  fault  for  the  collision  {o). 

The  look-out  must  be  vigilant  and  sufficient  according 
to  the  exigencies  of  the  case.  The  denser  the  fog  and  the 
worse  the  weather  the  greater  the  cause  for  vigilance.  A 
ship  cannot  be  heard  to  say  that  a  look-out  was  of  no  use 
because  the  weather  was  so  thick  that  another  ship  could 
not  be  seen  imtil  actually  in  collision.  In  The  Mellona  {p)y 
Dr.  Lushington  said : — ^^  It  is  no  excuse  to  urge  that  from 
the  intensity  of  the  darkness  no  vigilance,  however  great^ 
could  have  enabled  The  Mellona  to  have  descried  The 
Oeorge  in  time  to  avoid  a  collision.  In  proportion  to  the 
greatness  of  the  necessity,  the  greater  ought  to  have  been 
the  care  and  vigilance  employed." 

In  ordinary  cases  one  or  more  hands  should  be  specially 
stationed  on  the  look-out  by  day  as  well  as  at  night.  They 
shoidd  not  be  engaged  upon  any  other  duty ;  and  they 
shoidd  be  stationed  in  the  bows,  or  in  that  part  of  the 
ship  from  which  other'  vessels  can  best  be  seen  (;).     On 

(m)  The  Lady  Anne,  15  Jnr.  18 ;  117. 
The  Stranger,  6  Not.  of  Gaa.  36,  (n)  The  Jamee,  Swab.  Ad.  55. 

38  ;  The  Marpesia,  L.  K  4  P.  G.  (0)  The  Fanita,  14  Blatbhf.  545. 

212 ;  The  UUier,  1  Mar.  Law  Gas.  (p)  3  W.  Rob.  7,  13. 

O.  S.  234  ;  The  Zadok,  9  P.D.  114,  \q)  The  Diana,  1  W.  Bob.  131 ; 
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board  a  Mersey  feny  boat  the  proper  place  for  the  look-  Art.  24. 
out  was  said  to  be  on  the  bridge  between  the  paddle 
boxes^r).  When  passing  over  a  fishing  ground  a  specially 
vigilant  look-oat  must  be  kept  to  avoid  fishing-boats  («). 
A  vessel  brought  up  in  a  frequented  channel  shoidd  have  Anchor 
an  anchor  watch  ready  to  sheer  her  clear  of  an  approach- 
ing vessel,  or  to  give  her  chain  {t).  For  a  large  steam- 
ship going  eleven  knots  off  Dungeness,  a  crowded  part  of 
the  English  Channel,  on  a  hazy  night,  the  Privy  Council 
considered  that  one  hand  on  the  look-out  was  not  suffi- 
cient (u).  It  was  held  negligence  that  an  anchor  watch 
was  not  kept  on  board  a  ship  at  moorings  in  the  river 
lyne,  the  weather  beiug  bad  and  threatening  {x). 

On  board  a  steamship  in  daylight  in  the  Clyde,  the 
pilot,  an  officer,  and  a  hand  (not  properly  qualified  for  the 
duty),  were  held  to  be  a  sTiffioient  look-out  (t/). 

The  necessity  in  the  Thames  of  a  look-out  on  the  fore- 
castle head,  to  see  craft  low  in  the  water  under  the  ship's 
bows,  was  insisted  upon  in  The  Hallett  (2). 

Under  the  Eegulations  of  1863  it  was  held  that  a  vessel  Look-out 
was  not  necessarily  in  faidt  for  not  keeping  a  look-out 
astern  on  a  clear  night;    although  if  she  sees  a  vessel 
approaching  her  astern  it  is  her  duty  to  warn  her  of  her 


4  Moo.  P.  C.  C.  11 ;  The  Batavier, 
9  Moo.  P.  C.  C.  286 ;  The  Bold 
BuceUugh,  1  Pr.  Adm.  Dig.  144 ; 
The  Glannibanta,  1  P.  D.  283  ;  The 
Btlgenland,  6  Davis,  355 ;  see  The 
Morning  Light,  2  WaU.  550. 

(r)  The  Wirral,  3  W.  Rob.  56. 

(«)  The  Bobert  and  Ann  y.  The 
Lhyds,  Holt,  55. 

[t)  See  Lack  y.  Setcardy  4  Car.  & 
P.  106 ;  Vanderplank  y.  Miller,  M. 
&  M.  169;  and  The  Masters  and 
The  Radnor,  Brown,  Adm.  342; 
The  Marcia  Tribou,  2  Sprague,  17 
(American  cases). 

(»)  The  Germania,  3  Mar.  Law 
Cas.  O.  S.  269.  In  an  appeal 
from  the  judgment  of  a  Court  of 

M. 


Enquiry,  suspending  a  master's 
certificate  for  not  haying  set  two 
men  on  the  look-out  when  running 
through  a  roadstead,  the  judges  of 
the  Admiralty  DivlBion  said  that 
there  was  nothing  in  the  circum- 
stances of  the  case  to  require  more 
than  one  man  on  the  look-out;  and 
they  reversed  the  decision  of  the 
Court  of  Enquiry.  The  Mary  and 
The  Rowland,  Adm.  Ct.,  11th  July, 
1881  ;  cited  in  Murton's  Wreck 
Enquiries,  p.  196. 

{x\  The  Pladda,  2  P.  D.  34. 

{y)  Clyde  Navigation  Co.  y.  Bar^ 
elay,  1  App.  Cas.  790,  798. 

(s)  Ad.  Diy.  9th  August,  1887. 
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Art.  24.  danger  (a).  In  America  a  vessel  which  damaged  anotiier 
by  moving  her  propeller  in  dock  was  held  in  fault  for  not 
having  a  look-out  astern  {b).  Under  the  existing  Bega- 
lations  a  vessel  omitting  to  show  the  stem  light  required 
by  Art.  11  woidd  probably  be  held  in  faidt  (c). 

It  is  the  duty  of  a  ship  with  another  in  tow  to  keep  an 
especially  vigilant  look-out,  because  the  tow  cannot  always 
see  ahead  (ef). 

A  vessel  brought  up  under  Delaware  Breakwater  was 
(in  America)  held  solely  in  fault  for  a  collision  with  a 
ship  coming  in  for  shelter.  She  had  no  watch  on  deck, 
and  it  was  proved  that,  if  there  had  been  one,  the  collision 
might  have  been  avoided.  Apart  from  the  collision  itself, 
there  was  no  evidence  of  negligence  on  the  part  of  the 
vessel  xmder  way;  and  there  was  a  heavy  snow  storm 
about  the  time  she  came  in  (e). 

The  obligation  of  keeping  a  sharper  look-out  than  is 
ordinarily  required  by  law  may  be  cast  upon  a  ship  by  a 
local  rule  of  navigation.  In  the  Thames,  for  example,  a 
local  rule  of  navigation  requires  a  vessel,  before  rounding 
certain  points,  to  ascertain  whether  there  is  any  veaeel 
approaching  her  in  the  opposite  direction  on  the  other  side 
of  the  point  (/). 

Where  a  vessel  in  a  river  ran  into  another  coming  out 
of  dock,  it  was  held  that  the  duty  of  the  look-out  was  to 
see  that  the  channel  was  clear ;  and  that  it  was  not  negli- 
gence on  his  part  not  to  have  reported  the  vessel  coming 
out  of  dock  (g). 

Where  to  keep  a  good  look-out  glasses  are  necessaiy,  it 
would  probably  be  held  negligence  not  to  use  them  (A)- 

{a)  The  Earl  Speneer,  L.  B.  4  A.  {e)  The  ClarOj  12  Otto,  200. 

&  £.  431  ;    The  City  of  Brooklyn^  {/)  The  Margaret^  9  App.  Otf. 

1  P.  D.  276.  873,  879. 

lb)  The  Nevada,  16  Otto,  154.  {g)  The  Calabar,  L.  B.  2  P.  C. 

\c)  Supra,  p.  391.-  238. 

{d)  The  Jane  Baeon,  27  W.  B.  {h)  See    27ie   ffibemia,  2  Asp. 

36,  Mar.  Law  Caa.  464. 
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In  an  AmericaQ  case  the  use  of  a  night-glass  on  hoard  a      Art.  g4. 
steamer  coming  into  harbour  was  held  to  he  necessary  (t). 

The  requirements  of  the  law  in  America  as  to  look-out  American 
have  been  stated  in  many  cases  in  stringent  terms.  In  look-oat. 
The  Sunnj/side  (j)  the  Supreme  Court  hold  that  it  is  the 
duty  of  a  sailing  ship  to  watch  the  movements  of  an 
approaching  steamship^  in  order  that,  if  the  steamship  fails 
to  comply  with  the  law  and  keep  out  of  the  way,  she  may 
herself  be  able  to  avoid  a  collision. 

In  another  case  it  was  held  that  the  absence  of  a  look- 
out on  board  a  vessel  will  cause  her  to  be  held  in  fault  for 
a  collision,  unless  it  is  proved  that  the  other  ship  was  seen 
as  soon  as  it  was  possible  to  see  her,  and  that  the  proper 
steps  to  avoid  her  were  taken,  and  as  soon  as  it  was  possible 
to  take  them  (A-). 

The  Supreme  Court  has  held  that  the  oiBcer  in  charge 
of  the  deck  is  not  a  sufficient  look-out.  For  a  first-class 
ooecui  steamship  two  men  with  no  other  duty  to  perform 
constitute  a  proper  look-out.  They  should  be  stationed 
forward  in  the  ship's  bows  (/),  or  in  the  part  of  the  ship 
from  which  other  vessels  can  best  be  seen  (m).  The  rule 
that  there  must  be  one  or  more  men  specially  stationed  on 
the  look-out,  and  that  the  officer  in  charge  or  the  man  at 
the  wheel  is  not  sufficient,  has  been  established  by  numerous 
cases  (n). 

In  The  Ariadne  (o)  the  Supreme  Court  said  that  the 
rigour  of  the  requirement  as  to  an  efficient  look-out  rises 
according  to  the  speed  and  power  of  the  vessel,  and  the 
chance  of  meeting  other  ships.     Thus,  a  vessel  entering  a 


(i)  The  rUU  J)u  Eaore,  7  Bened.  (m)  The  Morning  Light,  2  Wall. 

328.  660. 

Ij)  1  Otto,  208.    Cp.  The  Mani'  {n)  The    Northern     Indiana,     3 

UAa  (a  case  of  two  steamshipe),  16  Blatchf .  92  ;  The  Comet,  9  Blatchf. 

Bayifl,  97,  tupra,  p.  444.  323  ;    The  Parkerslwrg,  6  Blatohf . 

(k)  The  Atlas,  10  Blatohf.  469.  247 ;  The  Douglas,  Brown,  Ad.  106 ; 

(Q  Ckambtrlainy.  Ward,  21  How.  The  Nabob,  ibid,  lib'.  The  Blossom 

648,  570.  Oloott,  188. 

(o)  13  Wall.  476. 

K  k2 
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^^-  ^^'      harbour  at  night  should  have  all  the  crew  on  de<2k,  and 
keep  as  sharp  a  look-out  as  is  possible  ( p). 

It  has  been  held  by  the  Supreme  Court  that  the  absenoe 
of  a  look-out  was  not  excused  by  the  fact  that  it  was  day- 
time ;  that  all  hands  were  engaged  in  reefing  (q) ;  or  that 
they  were  repairing  damage  caused  by  an  accident  (r). 
The  duty  of  feny  boats,  and  of  vessels  crossing  the  track 
of  ferry  boats,  to  keep  a  specially  good  look-out,  has  he&a, 
insisted  upon  in  many  oases  («). 
Suffioiency  of       A  vessel  under  way  must  have  on  board  a  sufficient  crew 
to  work  her  for  the  voyage  on  which  she  is  engaged.     It 
seems  that  the  crew  usual  under  the  particidar  circum- 
stances would  be  held  to  be  sufficient.     Thus,  two  hands 
have  been  held  sufficient  for  a  sailing  barge  in  the  Thames  (/). 
When  in  dock  or  harbour  she  should  be  provided  with 
sufficient  hands  to  tend  her,  having  regard  to  her  position, 
the  character  of  the  dock  or  harbour,  and  to  ordinary 
changes  of  the  weather  (u).    A  steamer  having  been  found 
to  blsune  for  damaging  with  her  propeller  a  barge  that 
was  properly  moored  astern  of  her,  the  barge  was  held 
also  to  blame  for  having  no  one  on  board :  but  for  this 
omission  the  barge  might  at  any  rate  have  been  beached, 
and  the  damage  consequent  on  the  collision  diminished  (x). 
Where  a  new  ship  was  in  collision  on  her  trial  trip,  when 
she  had  not  on  board  her  full  complement  of  officers  and 
crew,  she  was  not  therefore  held  in  fault,  there  being  on 
board  a  sufficient  crew  to  work  her  (^).     It  is  negligence 
for  the  officer  of  a  ship  at  moorings  in  a  river  to  be  ashore 
unnecessarily  when  the  weather  is  bad  and  threatening  (s). 


i. 


p)  The  Scioto,  DaTies,  369.  iupra,  p.  407. 

q)  Catharine   y.    JHekinton,    17  {()  The  Minna,  L.  B.  2  A.  &  £. 

How.  170  ;  Thorp  t.  :Eammond,  12  97. 

Wall.  408 ;   see  alBO   The   H.  P.  («)  The  Exeehior,  L.  B.  2  A.  & 

Baldwin,  Brown,  Adm.  300.  E.   268 ;    The  FatriotU    and    The 

(r)  Whitridge  t.  BUI,  23  How.  Rival,  2  L.  T.  N.  8.  301. 

448.  (x)  The  Seotia,  63  L.  T.  K.  S.  324. 

(«)   The    America,    10     Blatohf.  (y)  The  Clyde  Navigation  Co.  T. 

155 ;  Inee  y.  Bast  Boston  Ferry  Co,,  Barclay,  1  App.  Cas.  790. 

106  Massach.  Bep.  149  ;   and  see  {t)  The  Kepler,  2  P.  D.  40. 
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The  officer  in  charge  should  be  always  on  deck  (a) ;  he  ,  Art.  24. 
should  not  leave  the  deck  in  charge  of  a  junior  officer 
when  another  vessel  is  approaching,  so  as  to  involve  risk 
of  collision  (b).  In  the  case  of  a  collision  between  saiHng 
smacks,  it  being  admitted  that  one  of  them  was  in  fault, 
the  other  was  held  to  be  also  in  f aidt  for  not  having  more 
than  one  hand  on  deck,  it  being  the  opinion  of  the  Elder 
Brethren  that  had  there  been  two  hands  on  deck  the  colli- 
sion might  have  been  avoided  {c).  In  a  fog  there  should 
be  strength  at  the  helm  sufficient  to  alter  the  ship's  course 
88  quickly  as  possible  on  the  order  being  given  {d). 

A  vessel  under  way  is  bound  to  keep  clear  of  another  at  Keeping  dear 
anchor.  The  rule  seems  to  be  the  same  in  all  cases  where  anchor, 
one  of  the  ships  is  under  way  and  the  other,  though  not  at 
anchor,  is  for  any  other  reason  imable  to  keep  out  of  the 
way ;  as  where  she  is  fishing  and  fast  to  her  nets,  or  in 
stays,  or  disabled  (e).  And  it  applies  though  the  ship  at 
anchor  is  brought  up  in  the  fair- way,  or  elsewhere  in  an 
improper  berth.  "  It  is  the  bounden  duty  of  a  vessel  under 
way,  whether  the  vessel  at  anchor  be  properly  or  impro- 
perly anchored,  to  avoid,  if  it  be  possible  with  safety  to 
herself,  any  collision  whatever"  (/).  If  one  ship  is  fast 
to  the  shore,  or  lying  at  established  moorings,  it  can 
scarcely  happen  that  the  other  would  not  be  held  in  f  aidt 
for  the  collision  {g).  Where  a  steamship  in  the  daytime 
ran  into  a  sailing  ship  brought  up  in  a  river  500  yards 
wide,  it  was  held  by  an  American  Court  that  the  steam- 


(a)  Tha  Arthur  Gordon  and  The 
Indepetideitee^  Loah.  270. 

(h)  The  Khedive  and  The  Voor- 
fcaartSf  5  App.  Gas.  876. 

{e)  The  GefienU  Gordon^  63  L.  T. 
N.  8.117. 

(e/)  The  Europa,  14  Jur.  627. 

{e)  See  aboTe,  p.  31. 

(/)  Per  Dr.  Lushingpton  in  The 
Batavier^  2  W.  Rob.  407  ;  and  see 
The  Dura,  1  Pritch.  Adm.  Dig. 
174  ;   TheMarcia  Tnbou,  2  Sprague, 


17 ;  bat  see  The  Kjohenhavn,  2  Asp. 
Mar.  Law  Cas.  213. 

is)  See  The  Secret,  26  L.  T.  N.  S. 
670  ;  and  (American  cases)  Culbert" 
son  V.  ShatOy  18  How.  684 ;  Porte- 
vaut  y.  The  Bella  Donna^  ^ewb. 
Adm.  610;  The  Bridgeport,  7 
Blatchf.  861;  14  Wall.  116;  The 
Granite  State,  3  Wall.  310  ;  The 
Selen  Cooper  and  The  B,  X.  Mabey, 
7  Blatchf.  378. 
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Art.  94,  sliip  was  solely  in  fault,  although  the  sailing  ship  was 
riding  with  her  saiU  up,  sheering  about,  and  with  no 
anchor  watch  (A). 

A  vessel  hove-to  is,  it  seems,  under  way,  and  is  required 
to  comply  with  the  Eegulations  so  far  as  she  is  able  (t). 
She  is,  therefore,  not  justified  in  doing  nothing,  and  rely« 
ing  upon  the  other  to  keep  out  of  her  way. 
Ship  at  an-         The  following  cases  illustrate  the  requirements  of  the 
up^  or  gettiDg  l&w  as  to  the  duty  of  a  ship  when  coming  to  an  anchor, 
under  way.      when  brought  up,  and  when  getting  under  way : — 
Fool  berth.  A  ship  in  bringing  up  must  not  give  another  a  foul 

berth.  ^^  If  one  vessel  anchors  there,  and  another  here, 
there  shoidd  be  that  space  left  for  swinging  to  the  anchor 
that  in  ordinary  circumstances  the  two  vessels  cannot  come 
together.  If  that  space  is  not  left,  I  apprehend  it  is  a  foul 
berth  "  {k).  In  an  American  case  it  was  held  that  a  ship 
at  anchor  is  entitled  to  have  room  to  swing,  not  only  with 
the  scope  of  cable  which  she  has  out  at  the  time  when  the 
other  ship  takes  up  her  berth,  but  with  as  long  a  soope  as 
may  be  necessary  to  enable  her  to  ride  in  safety  (/). 

If  a  ship  gives  another  a  foul  berth  she  cannot  require 
the  latter  to  take  extraordinary  precautions  to  avoid  a  col- 
lision {m).  It  has  been  held  that  in  the  Mersey  a  cable's 
length  between  the  two  ships  is  a  clear  berth  (;j).  This, 
however,  cannot  be  laid  down  as  a  general  rule,  for  at  this 
distance  a  laden  vessel  riding  to  the  tide  might,  in  swing- 
ing, come  dangerously  close  to  a  light  vessel  riding  athwait 
the  tide.  And  not  only  must  a  vessel  not  bring  up  so  dose 
to  another  as  not  to  give  her  room  to  swing,  but  she  must 
not  bring  up  in  such  a  place  that  she  endangers  the  other 
ship.    She  shoidd  not  bring  up  directly  ahead,  or  in  the 

{h)  The   Flanet,    Brown,   Adm.  (Q  The  Queen  of  th^  Etut  nxki  TJn 

124.  Calypto,  4  Bened.  103. 

(t)  The   Roealie,   6  P.  D.   245,  (m)  The  Vivid,  1  Afip.  Har.  Law 

supra,  p.  415.  Gas.  601. 

(k)  Per  Dr.   Lnahington  in  The  («)  The  Frineeton,  3  P.  D.  90. 
NorihampUm^  1  Spinks,  152,  160. 
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stream  of  another  ship,  having  regard  to  the  ourrent  and  Art.  84. 
also  to  prevailing  winds.  If  she  brings  up  directly  in  the 
hawse  of  another  ship,  or  elsewhere  in  the  neighbourhood 
of  another  ship,  there  shoidd  be  such  a  distance  between 
them  that  if  either  of  them  drives  or  parts  from  her  anchors 
she  may  have  the  opportunity  to  keep  clear  (o).  Where  a 
ship,  in  bad  weather,  took  up  a  berth  two  cables'  length  to 
windward  of  another,  in  an  anchorage  where  there  was 
plenty  of  room,  and  then  rode  with  only  one  anchor  down 
and  that  not  her  best,  she  was  held  in  fault  for  a  collision 
with  the  ship  to  leeward,  against  which  she  was  driven 
when  her  cable  parted  in  a  heavy  squaU  {p).  Where  a 
vessel  gave  another  a  foid  berth,  and  subsequently  drove 
against  her  in  a  hurricane,  it  was  held  to  be  an  inevitable 
accident  {q). 

If  a  vessel  takes  up  a  berth  alongside  another  where  she 
takes  the  ground  and  falls  over  and  injures  the  other,  she 
will  be  held  in  fault  (r).  A  vessel  voluntarily  taking  up 
such  a  berth  in  a  dock  does  so  at  her  own  risk  («).  So 
where  two  colliers  were  beached  near  each  other  for  the 
purpose  of  discharging  cargo,  it  wad  held  that  it  was  the 
duty  of  the  last  comer  to  moor  head  and  stem,  and  in  such 
a  way  as  not  to  foul  the  other  when  the  wind  shifted  {t). 

In  coming  to  an  anchor  caution  must  be  used  not  to  Cominfrto 
injure  or  embarrass  other  ships.     A  vessel  rounding-to,  so  ^  ^^ch^r- 
as  to  bring  her  head  upon  tide,  should,  before  altering  her 
helm,  look  round  and  see  that  all  is  clear,  and  that  her 
manoeuvre  will  not  endajiger  other  ships  (u). 

A    ship,  having  lost    one  anchor  off  Dungeness,  in 


(o)  The  Cumberland  (Yioe-Ad. 
Court,  Lower  Canada),  Stuart's 
Bep.  (1858),  p.  76 ;  The  Egyptian, 
1  Mar.  Law  Cas.  O.  S.  368. 

{p)  The  Volcano,  2  W.  Rob.  337 ; 
ITie  Maggie  Amutrong  and  The  Blue 
BeU,  2  iiar.  Law  Cas.  O.  S.  318. 

(q)  The  Innisfail  and  The  Secret, 
35  L.  T.  N.  S.  819. 

(r)  The  Indian  and  The  Jeetie,  2 


Mar.  Law  Cas.  O.  S.  217;  The 
George  and  The  Zidtkjalf,  Swab. 
Adm.  117. 

(«)  The  Fatriotto  and  The  Sival, 
2L.  T.  N.  S.  301. 

(0  The  Vivid,  1  Asp.  Mar.  Law 
Cas.  601. 

(«)  The  Ceres,  Swab.  Adm.  260 ; 
The  Shannon,  1  W.  Rob.  463 ;  The 
Thilotaxe,  37  L.  T.  N.  S.  640. 
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'^rt.  g4.  attempting  to  bring  up  in  the  Downs  lost  her  second 
anchor,  and  drove  foul  of  another  vessel.  It  was  held 
that,  the  weather  being  heavy,  she  was  in  fault  for  at- 
tempting, with  only  one  anchor,  to  bring  up  ahead  of 
another  vessel  without  the  assistance  of  a  tug  which  she 
might  have  taken  (x). 

In  coming  to  an  anchor  in  a  crowded  roadstead  or 
harbour,  proper  care  must  be  used  to  shorten  sail  in  time, 
and  not  to  run  in  at  too  great  speed.  A  vessel  running 
into  Stangate  Greek,  in  the  Med  way,  was  held  in  fault  for 
a  collision  caused  by  her  running  in  under  too  great  a 
press  of  sail  (y). 

Where  a  ship  delayed  taking  up  her  berth  until  night, 
and  in  consequence  of  the  darkness  injured  another,  she 
was  held  in  faidt  for  not  having  brought  up  by  daylight, 
when  she  might  have  done  so  in  safety  (s). 

Where,  in  Hong  Kong  harbour,  a  collision  might  have 

been  avoided  if  the  starboard  anchor  had  been  let  go,  and 

it  coidd  not  be  let  go  because  it  was  unshackled,  it  was 

held  to  be  negligence  not  to  have  had  the  anchor  ready  (a). 

By  Art.  14  of  the  Convention  contained  in  the  First 

Schedule  to  the  Sea  Fisheries  Act,  1883  (46  &  47  Tict 

c.  22),  it  is  illegal  for  a  fishing  boat  to  bring  up  between 

sunset  and  sunrise  on  ground  where  drift-net  fishing  is 

actually  going  on.     This  Article  applies  only  in  the  waters 

and  to  the  vessels  mentioned  in  the  Act  (b), 

Precautioiifito      After  coming  to  an  anchor,  those  on  board  must  show 

at  andior!  ^  proper  skill  and  seamanship  in  keeping  their  vessel  from 

driving  and  endangering  other  craft.    If  a  ship  parts  from 

her  anchor,  when  with  proper  care  she  might  have  ridden 

in  safety,  and  drives  against  another  vessel,  the  collision 

{x)  The  Annot  LyU,  6  Asp.  M.  (t)  The  Egyptian,  1   Mar.  Law 

C.  60.  Gas.  O.  S.  358 ;  1  Koo.  P.  C.  G. 

(y)  The  Neptune  the  Second,  1  Dod.  N.  S.  373. 

467  ;  The  Secret,  26  L.  T.  N.  8.  670 ;  (a)  The  City  of  Bekiny,  14  App. 

The  Earl  Spencer,  L   R.  4  A.  &  E.  Gas.  40. 

431 ;  The  Masten,  Brown,  Ad.  436.  (b)  See  farther,  aa  to  thia  Act, 

tupra.  Art  10. 
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will  be  held  to  have  been  caused  by  the  negligence  of  the 
former,  although  after  parting  from  her  anchor  the  colli- 
Bion  was  inevitable,  and  all  was  done  that  could  be  done 
to  avoid  it.  If  she  drives  from  her  anchor  in  consequence 
of  her  yards  not  having  been  sent  dovm,  or  because  she 
was  not  tended  or  made  properly  snug,  she  will  be  held  in 
fault  (c).  Where  it  is  customary  and  prudent  to  moor,  a 
yeesel  neglecting  to  do  so  will  be  held  in  faidt  (d).  The 
duty  to  keep  an  anchor  watch  has  been  abready  referred 
io(e). 

If  a  ship  drives  from  her  anchor  or  parts  her  chain,  and 
a  collision  may  be  avoided  by  employing  a  tug  which  is 
available,  it  is  negligence  not  to  emplqy  her  (/). 

Where  a  ship  gave  another  a  foid  berth  in  the  Downs, 
and  drove  against  her  in  a  gale  of  wind  while  riding  at 
single  anchor  with  forty-five  fathoms  of  chain,  it  was  held 
that,  although  the  other  vessel  drove  ako,  she  was  herself 
solely  to  blame  {g). 

Insufficient  ground  tackle,  or  riding  by  a  single  anchor 
when  there  should  have  been  two  down,  will  make  a  ship 
liable  for  a  collision  so  caused  (A).  The  ship  must  be  didy 
tended  while  at  anchor.  A  ship  which  goes  foul  of 
another  through  improperly  breaking  her  sheer,  wiU  be 
held  in  fault  (/).  Where  a  ship  was  riding  in  an  open 
and  crowded  roadstead  in  blowing  weather,  without  having 
sent  down  her  top-gallant  and  main-royal  yards,  she  was 
held  in  faidt  for  a  collision  caused  by  her  driving  {k).  If 
a  ship  in  a  dock  or  harbour  subject  to  the  Harbours,  Docks, 


Art.  84. 


(e)  The  JBxeeUior,  L.  R.  2  A.  &  E. 
268 ;  The  Christiana,  7  Moo.  P.  G. 
C.  160. 

(d)  The  Gipuy  Kinff,  2  W.  Rob. 
637. 

(e)  Supra,  p.  497. 

(/)  The  Arran,  9  Quebec  L.  R. 
278;  and  Bee  The  Annot  LyU,  p.  604, 
supra. 

ijf)  The  Maggie  Armstrong  v.  The 
Blue  Bell,  2  Mar.  Law  Gas.  O.  S. 
318,  319. 


(A)  The  Masaaehueetle,  I  W.  Rob. 
371 ;  The  Despatch,  3  L.  T.  N.  S. 
219 ;  The  Volcano,  2  W.  Rob.  337  ; 
and  see  The  Willtam  Lindsay,  L.  R. 
6  P.  G.  338 ;  Allen  v.  Quebec  Ware- 
house Co,,  12  App.  Gas.  101. 

(t)  See  The  Feerless.  Lnsh.  30. 

(k)  The  Christiana,  7  Moo,  P.  C. 
G.  160  ;  and  see  The  Ruby  Queen, 
Lnsh.  266 ;  The  Exeelsior,  L.  R.  2 
A.  &  E.  268. 
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J^xt-fl^  and  Piers  Clauses  Act,  1847,  is  insoffioieiiily  moored,  after 
notice  from  the  harbour-master  to  provide  proper  fasts,  she 
inonrs  a  penalty  of  10/.  (/).  It  has  been  held  negligence 
not  to  inorease  moorings  where  the  state  of  the  weather 
required  it  (m). 

It  was  held  by  the  Supreme  Court  of  the  United  States 
that  a  vessel  in  a  gale  of  wind,  with  another  brought  up 
near  her,  was  in  fault  for  not  taking  timely  precautions  for 
avoiding  a  collision  caused  by  the  other  driving  on  her(f}). 
In  another  American  case(o),  it  was  held  that  where  a  ship 
at  anchor  drives  and  comes  into  collision  with  another  at 
anchor,  the  burden  is  on  the  former,  alleging  inevitable 
accident,  to  prove  that  she  had  a  proper  watch  on  deck, 
that  she  discovered  the  dragging  at  once,  that  she  took 
proper  measures  to  prevent  it,  and  that  her  ground  tackle 
was  sufficient. 

If  a  ship  is  brought  up  by  her  own  people,  or  by  a 
compulsory  pilot,  in  an  improper  berth,  so  as  to  endanger 
other  ships,  she  must  be  shifted  and  taken  to  a  proper 
berth  as  soon  as  possible  (p).  Where  a  ship  was  compelled 
to  shift  her  berth  in  bad  weather,  owing  to  her  having  only 
one  anchor  down,  and  in  doing  so,  although  proper  pre- 
cautions were  taken,  she  came  into  collision,  it  was  held 
that  she  was  in  fault  for  the  collision,  because  of  her 
original  neglect  in  riding  to  a  single  anchor  (q). 

It  was  held  negligence  in  a  ship  in  threatening  vreather 
to  ride  to  a  buoy  in  the  Eiver  Tyne,  with  her  chain  cables 
unbent  and  with  no  anchor  ready  to  let  go  in  case  of  part- 
ing from  the  buoy.  Even  in  such  situations,  if  the  weather 
is  threatening  or  there  is  cause  for  special  precautions,  an 

(0  10  &  11  Viot.  0.  27,  8.  61.  {p)  The  TFobum  Abbey,  8  Har. 

(m)  The   John  Barley  and   The  Law   Ca^.  O.   S.  240.    As  to  the 

WilHatn   Till,   2   Har.  Law  Gaa.  duly  of  the  master  to  shift,  al- 

O.  S.  290 ;  The  Lwisiana,  3  WaU.  though  the  pilot  is  on  board,  if 

164.  he  is  no  longer  in  charge,  see  S.  C, 

(n)  The  Sapphire^  11  WaU.  164.  p.  234,  supra. 

(o)  The  Dutcheu,  6  Bened.  48.  (q)  The  Detpateh,  3  L.  T.  K.  S. 

219  ;  14  Moo.  P.  C.  C.  83. 
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anchor  watch  must  be  kept  and  hands  enough  must  remain      Art.  84. 
on  board  to  tend  the  ship  (r). 

As  a  general  rule,  a  ship  cannot  take  up  or  keep  a  berth 
bj  mooring  a  buoy  at  a  particular  spot.  It  has  been  sug- 
gested that  in  particular  localities  there  may  be  a  custom 
enabling  her  to  do  so  («).     Sed  qu. 

The  parting  of  a  cable,  the  giving  way  of  a  buoy  to 
which  the  ship  was  moored,  and  the  jamming  of  the  cable 
on  the  windlass  on  letting  go  the  anchor,  have  been  held 
to  be  inevitable  accidents  (/). 

Making  fast  to  another  vessel  in  harbour,  instead  of  to 
the  shore,  has  been  held  to  be  negligence  (u). 

Where  a  ship.  A.,  was  made  fast  to  another,  B.,  and  B., 
in  getting  under  way,  injured  A.,  it  was  held  in  America 
that  B.  was  in  fault,  although  the  accident  might  have 
been  caused  partly  by  the  lines  by  which  A.  was  made 
fast  to  B.,  and  which  A.  had  not  let  go  when  desired  to 
do  so  by  B.  It  was  held  to  be  negligence  in  B.  to  have 
got  imder  way  without  seeing  that  the  lines  were  let  go  (x). 
And  so,  in  England,  a  steamer  was  recently  held  in  fault 
for  injuring,  by  the  movement  of  her  propeller,  a  barge 
that  was  properly  moored  astern  of  her  (y). 

In  harbours  and  waters  where  there  are  local  rules,  or  Brin^Dg  np 
an  established  custom,  as  to  the  proper  anchorage  ground,  ^  fmnro^^ 
a  vessel  would  be  held  in  fault  for  a  collision  caused  by  place. 
her  bringing  up  elsewhere.     But  if  she  were  compelled  to 
bring  up  and  continue  to  lie  in  the  fair- way  it  would  be 
otherwise  (z).     Thus,  where  a  steamer,  while  going  up  the 
Thames  on  a  flood-tide,  was  compelled  by  the  density  of 
the  fog  to  anchor  in  the  fair-way  contrary  to  the  Thames 

(r)  The  Fladda,  2  P.  D.  34  ;  2^^  {u)  The  Atla»,  2  Mar.  Law  Gas. 

Kepler,  2  P.  D.  40.   As  to  the  duty  O.  S.  Dig.  1480. 

to  have  chains  bent,  see  The  City  of  {x)  The  Thornton,  2  Bened.  429. 

Feking,  14  App.  Gas.  40.  (y)  The  Scotia,  63  L.  T.  N.  8.  824. 

(«)  Th^  Vividy  1  Asp.  Mar.  Law  (z)  The  £jobenhavn,  2  A^.  Mar. 

Gas.  601.  Law  Gas.  213  ;  and  side  Tfie  Clariia 

{t)  See  iupra,  p.  lO,  and  The  Clara,  23  Wall.  1. 
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^^»  ^*-  Regulations,  and  the  fog  continued  such  that  there  was  no 
reasonable  opportunity  of  moving  her,  she  was  held  free 
from  blame  for  collision  with  another  steamer  ooming  up 
after  her  (a).  If  there  is  no  rule  or  custom  requiring  her 
to  bring  up  out  of  the  fair-way  she  may  anchor  there, 
although  directly  in  the  track  of  ships.  Thus,  a  vessel 
brought  up  in  the  Mersey,  directly  in  the  track  of  the  ferry 
steamers,  was  held  not  to  be  in  fault  for  lying  there  (6). 
In  America  it  is  held  that  if  a  vessel  does  bring  up  in  the 
track  of  ferry  boats,  as  she  is  at  liberty  to  do,  she  must 
keep  a  vigilant  look-out  and  warn  the  ferry  boat  of  her 
position  (c). 

The  obligation  on  a  ship  under  way  to  keep  clear  of 
another  at  anchor,  as  before  stated  {d)j  applies  althongli 
the  ship  at  anchor  is  in  an  improper  berth.  And  a  vessel 
brought  up  in  a  berth  which  is  improper  only  in  the  sense 
that  it  is  an  exposed  and  dangerous  position,  does  not 
thereby  contribute  to  a  collision  caused  by  another  ship 
negligently  driving  into  her  (e).  But  when  a  barge  in  the 
Thames  was  brought  up  in  an  exposed  position,  and  was 
sunk  partly  by  the  swell  of  a  passing  steamer,  it  was  held 
that  the  negligence  in  bringing  up  where  she  was  exposed 
to  the  steamer's  wash  partly  caused  the  loss,  and  the  suit 
against  the  steamship  was  dismissed  (/). 
Slipping  to  It  seems  that  a  vessel  at  anchor  is  not  justified  under  all 

oolliflion.  circumstances  in  holding  on  when  by  slipping  she  could 
avoid  a  collision.  A  vessel  in  Falmouth  harbour  was 
driving  in  a  gale  of  wind  towards  the  breakwater.  She 
could  have  avoided  the  breakwater  by  slipping  from  her 
anchor,  and  getting  under  way.     She  did  not  slip  in  time, 

(a)  27i€  Aguadillanaj  6  Asp.  Mar.  see  supra,  p.  408. 
Cae.  390.  (rf)  Supra,  p.  36. 

(b)  The  Lancashire,  L.  K.  4  A.  &  (*)  The  Despatch,  3  L.  T.  N.  S. 
E.  198.  219 ;  14  Moo.  P.  C.  C.  83. 

{e)  The  D.  S.  Gregory,  6  Blatchf .  (/)  The  Duke  of  Qfmtcail,  1  Tr, 

628;  The  Hudson,  6  Bened.  206;      Adm.  Dig.  p.  201. 
The  Exchange^  10  Blatchf.  168;  and 
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went  ashorey  and  did  injury  to  tbe  breakwater.  *   It  was      Art.  24. 
held  that  she  was  liable  for  the  damage  because  of  her 
neglect  in  not  slipping  in  time  (</). 

A  vessel  getting  under  way  unnecessarily  in  bad  weather  Getting 
with  a  number  of  other  ships  about  her  would  probably  be  ^  ^^  ^*^' 
held  in  fault  for  a  collision  which  would  not  have  occurred 
if  she  had  lain  fast  (A).  The  duty  of  a  heavy  ship  to  exer- 
cise more  than  ordinary  caution  in  getting  under  way,  and 
of  other  ships  to  keep  clear  of  her,  has  been  insisted  upon 
by  the  American  Courts  (*). 

A  vessel  which  was  moved  from  one  dock  to  another  by 
a  tug  at  night  was  held  in  fault  for  a  collision  with  a  ship 
at  anchor.  It  was  held  that  under  the  particular  circum- 
stances she  had  no  right  to  be  under  way  at  all  {k). 

In  The  John  Fenwkk  (/),  it  was  held  to  be  the  duty  of  a 
vessel  casting  off  from  her  moorings  at  night  to  warn  an 
approaching  vessel  by  exhibiting  a  light. 

In  an  American  case  it  was  held  that  a  ferry  steamer 
getting  under  way  when  there  was  another  vessel  in  her 
way  which  she  ought  to  have  seen,  and  which  it  was  im- 
possible to  clear,  was  solely  in  fault  for  the  collision.  But 
it  was  said  that  she  was  not  required  to  wait  for  the 
arrival  of  another  boat  running  on  the  same  ferry,  and 
which  was  due  (pi). 

If  a  vessel  rides  by,  or  makes  fast  to,  or  runs  foul  of.  Riding  hy  s 
any  lightship  or  buoy,  in  addition  to  the  obligation  to    ^   '    ^^' 
make  good  all  damage,  she  incurs  a  penalty  of  fifty 
pounds  (n). 

A  vessel  in  stays — "  in  irons  " — ^is  almost  as  helpless  for  Ship  in  stays; 


{jf)  The  Uhlay  3  Mar.  Law  Cas. 
0.  S.  148;  cf.  Th»  Sapphire,  11 
Wan.  164. 

(A)  The  Carrier  Dove,  Br.  &  Lush. 
in;The  Julia  M.  Ealloek,  1  Sprague, 
539;  O^Neil  y.  Seare,  2  Sprague, 
52;  The  Thornton,  2  Bened.  429. 
The  last  three  are  American  deci- 
taxma. 


(0  The  City  of  Paris,  14  BUtchf. 
531. 

(Ar)  The  Boruseia,  Swab.  Adm.  94. 

(/)  L.  R.  3  A.  &  E.  500. 

(m)  The  Columbus,  Abbott,  Adm. 
384. 

(n)  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  414* 
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prscautions 
before  going 
about. 


Art.  84.  the  purpose  of  keeping  out  of  the  way  of  another  as  a  ship 
at  anchor.  It  is  the  duty  of  other  ships  to  keep  dear  of 
her.  Before  going  about  it  is  the  duty  of  those  on  board 
^'  to  take  a  due  look  round  beforehand  to  asoertaiii  that 
no  ship  is  in  the  neighbourhood  likely  to  oome  upon 
them"(o). 

If  weather  permits  a  ship  must  have  such  canvas  on  her 
that  she  can  be  kept  under  command  and  be  able  to 
stay(p).  Upon  similar  grounds,  it  would  seem  to  be 
negligence  in  a  ship  to  be  hove-to  unnecessarily  in  the 
track  of  ships,  a  vessel  hove-to  being  almost  helpless,  and 
therefore  an  obstruction  to  the  navigation  {q). 

It  has  been  held  by  the  Privy  Council  that  a  ship  should 
not  wear  without  reason  when  she  can  stay ;  and  a  ship 
has  been  held  in  fault  for  a  collision  with  another  astern 
when  she  wore  unnecessarily  (r).  In  America  a  schooner 
wearing  so  close  ahead  of  another  ship  that  the  latter 
could  not  clear  her  was  held  id  fault  {s), 
g  stays.  If  a  vessel  misses  stays  the  duty  of  those  on  board  is  to 
get  her  under  command  again  as  soon  as  possible  (t). 

Where  it  is  the  duty  of  a  ship  under  the  Eegulations  to 
keep  out  of  the  way,  she  should  not  stand  so  dose  to  the 
other  ship,  before  going  about,  that  if  she  misses  stays  a 
collision  must  take  place.  It  will  be  no  excuse  that  she 
was  struck  by  a  squall  while  in  the  act  of  going  about  (u). 
A  full-rigged  ship,  with  the  wind  aft,  meeting  a  brig  and 
a  schooner,  both  close-hauled  on  the  starboard  tack,  came 
iQto  collision  with  the  brig,  owing  to  the  sudden  and 


Ships  working 
to  windward 
in  company. 


(o)  Ths  Sea  Nymphj  Lush.  23; 
see  also  The  Ida  and  The  Waea,  2 
Mar.  Law.  Gas.  O.  S.  414;  The 
Allan  and  The  Flora,  ibid.  386 ;  The 
Eleanor  and  The  Almay  ibid,  240 ; 
The  Bolderaa,  Holt,  206  ;  The  New- 
burgh  and  The  Oscar,  Holt,  231. 

{p)  The  Stirlingshire  and  The 
Africa,  2  Mar.  Law  Gas.  O.  S. 
Dig.  672 ;  The  Falkland  and  The 
Navigator,  Br.  &  Lush.  204. 

(q)  See  aupra,  p.  416. 


(r)  The  Falkland  and  The  iVavt- 
gator,  ubi  supra, 

(s)  The  Sax^nia,  2  Mar.  Law 
Gas.  O.  S.  417. 

(0  The  Etngston-by-Sea,  8  W. 
Bob.  152 ;  The  Lake  St,  Clair  and 
The  Underwriter,  3  Asp.  Mar.  Law 
Gas.  361. 

(m)  The  KingsUm-hy-Sea,  ubi 
supra;  The  Flato  and  The  Ferse* 
verance,  Holt,  262. 
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unexpected  going  about  of  the  schooner.     It  was  held  that      Art.  g4. 
she  ought  not  to  have  stood  so  close  to  the  other  ships  as  to 
make  a  collision  inevitable  if  either  of  them  went  about  (x). 
So,  a  sailing  ship  is  in  fault  if  she  goes  about  unnecessarily 
under  the  bows  of  a  steamship  (y). 

Where  two  ships  are  turning  through  a  narrow  channel, 
one  astern  of  the  other  and  on  the  same  tack,  the  duty  of 
the  sternmost  ship  is  to  keep  a  good  look-out,  and  be  ready 
to  go  about,  if  necessary,  the  instant  the  other  goes  about, 
so  as  not  to  risk  a  collision  by  standing  on  while  the  other 
is  in  stays,  or  has  not  gathered  way  on  the  other  tack  (2). 
It  seems  to  have  been  considered  by  the  Privy  Council 
that  a  ship  in  stays,  or  just  gathering  way  on  the  port 
tack,  should  apprise  another  ship  approaching  her  on  the 
starboard  tack  of  her  inability  to  keep  out  of  the  way  (a). 
But  a  sailing  ship  turning  up  the  Thames  was  held  not  to 
blame  for  giving  no  notice  to  a  steamship  astern  of  her 
intention  to  go  about  (b). 

The  rule  in  America  as  to  ships  working  to  windward  in  Rule  in 
narrow  channels  is  that  they  must  "  beat  out  their  tacks,"  ^t^^o^**^ 
and  not  go  about  before  the  depth  of  water  or  exigencies  tacks. 
of  the  navigation  require  it  (c).     Vessels  are  expected  to 
know  the  channel  and  the  point  at  which  other  ships  will 
be  compelled  to  go  about  {d).    A  ship  going  about  before 
she  gets  to  the  edge  of  the  channel,  and  thereby  causing  a 
collision  with  a  passing  steamship,  was  held  in  fault  (e). 
But  the  rule  as  to  ^'  beatiag  out  tacks  "  does  not  apply  so 
as  to  preclude  a  ship  from  going  about  before  she  reaches 


(x)  The  Mobile^  Swab.  Adm.  69 ; 
ibid.  127. 

{f)  See  The  Oncelt,  tuproy  p.  477. 

(z)  The  PriteiUa,  L.  R.  3  A.  &  E. 
125;  The  Eclipse  and  J%e  Royal 
Contort,  Holt,  220. 

(a)  The  Lake  Si.  Clair  and  The 
Underwritery  3  Asp.  Mar.  Law  Gas. 
361 ;  and  see  TheZeonidaSf  Stuart's 
Vioe-Ad.  Bep.,  Lower  Canada 
(1868),  p.  226. 


{b)  The  Palatine,  1  Asp.  Mar. 
Law  Gas.  468. 

(e)  Thorp  v.  Hammond,  12  Wall. 
408 ;  The  Empire  State,  1  Bened. 
67  ;  The  Bridgeport,  6  Blatchf .  3 ; 
The  Charlotte  Baab,  Biown,  Adm. 
463. 

(rf)  The  Nellie  2>.,  6  Blatchf. 
246. 

{e)  The  Nereue,  3  Bened.  238. 
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ship  should 
hold  herself 
in  stays  for 
another. 


Extra  care 
required  in 
passings  oyer 
fishing 
grounds. 
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the  sboal  water  in  order  that  she  may  be  ahle  to  weather 
a  point  of  land,  or  other  object,  on  the  next  tack  (./).  The 
rule  does  not  appear  to  have  been  expressly  recognised  in 
any  Court  in  this  country.  In  The  Palatine  (</),  where 
there  seems  to  have  been  room  for  its  application,  it  was 
not  referred  to. 

Whether  a  ship,  being  in  stays,  is  required  to  hold 
herself  in  stays  to  allow  another  vessel  to  pass,  is  not  dear. 
Two  American  cases  are  contradictory  on  the  point.  In 
The  Empire  State  {h)  the  Court  said  that  is  the  duty  of  a 
ship  to  beat  out  her  tack  and  come  about  on  the  other 
tack  with  proper  despatch ;  and  that "  she  is  not  obliged  to 
remain  in  the  wind  for  a  steamer  to  pass  her."  On  the 
other  hand,  in  The  W,  C,  Redfield  (i),  it  was  held  that  a 
sailing  ship  was  in  fault  for  not  holding  herself  in  stays  to 
allow  a  tug  and  her  tow  to  pass  clear. 

There  are  decisions  of  the  American  Courts  to  the  effect 
that  it  cannot  be  imputed  to  a  ship  as  a  fault  that  she  is 
sluggish  in  going  about  (k) ;  and  that  she  is  not  WTong  in 
fore-reaching  or  shooting  ahead  in  the  wind's  eye  whilst 
going  about  (/). 

Fishing  boats  have  a  right  to  fish  on  the  high  sea,  and 
to  be  fast  to  their  nets,  whether  their  fishing  ground  is  in 
the  trsrck  of  ships  or  not.  It  is  the  duty  of  other  ships  to 
take  greater  precautions  when  passing  over  a  fishing 
ground,  so  as  to  keep  dear  of  the  fishing  boats,  and  not 
make  them  cast  off  from  their  nets  (m).    Bringing  up 


(/)  The  Viekshurg,  7  Blatchf. 
216 ;  The  Empire  State,  supra. 

(^)  1  Asp.  Mar.  Law  Cas.  468. 

(A)  1  Bened.  57. 

(f)  4  Bened.  227 ;  see  also  The 
Arthur  Gordon  and  The  Indepen" 
dence,  Lush.  270;  The  Lake  St. 
Clair  and  The  Underwritety  ubi 
supra. 

ik)  The  Charlotte  Raab,  Brown, 
Adm.  463. 


(/)  1  Parsons  on  Shipping  (2iid 
ed.)f  678,  note. 

(m)  The  Columbus,  2  Mar.  Law 
Gas.  O.  S.  Dig.  730;  Murphy  ▼. 
Falgrave,  3  Mar.  Law  Gas.  O.  S. 
284  (Lnsh  case) ;  The  Margaret  and 
The  Tuicar,  Holt,  44.  Bat  see 
The  Pacjfie,  9  P.  D.  124,  where  a 
steamship  going  eight  or  nine 
knots  at  night  over  trawling 
ground  in  the  North  8ea  was  helS 
free  from  blame. 
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I    upon  oertom  fisliing  grounds  wbere  drift  net  fishing  is      Art.  84. 
r    being  carried  on  is  forbidden  by  statute  (w). 

Vessels  navigating  in  an  unusual  manner  or  by  an  VesseU 
improper  course  do  so  at  their  own  risk.     By  the  bye-laws  ^^iS^sual^ 
in  force  in  the  Tyne  (clause  17),  all  vessels  proceeding  to  nuumer  or 
sea  are  required  to  keep  on  the  south  side  of  mid-channel ;  at  their  own 
and  (clause  20)  vessels  crossing  the  river  take  upon  them- 
selves  the  responsibility  of  doing  so  with  safety  to  the 
passing  traffic.    A  vessel  outward  bound,  coming  out  of 
the  Tyne  dock  on  the  south  side  of  the  river,  and  either 
intentionally,  or  under  the  influence  of  the  tide,  crossing 
over  to  the  north  side  of  the  river,  came  into  collision  on 
the  north  side  with  two  steamships  also  going  down  the 
river.     She  was  held  in  fault  for  the  collision,  as  she 
should  not  have  attempted  to  cross  when  there  was  risk  of 
collision  (o). 

It  was  held  in  The  Smyrna  (p)  that  a  usual  and  proper 
precaution  for  vessels  to  take  when  navigating  a  winding 
river  against  a  strong  stream,  is  to  keep  under  the  points 
in  the  slack  of  the  tide,  so  as  to  avoid  descending  vessels 
which  are  swept  across  the  river  into  the  opposite  bight 
by  the  stream  setting  o£E  the  point.  In  the  Thames, 
vessels  are  required  to  navigate  in  this  manner  round 
certain  points  {q).  But,  except  where  local  enactments 
provide  otherwise,  the  rule  would  seem  to  be  different 
under  the  present  law  of  '^ starboard  side"  in  narrow 
channels  (r). 

In  New  York  Harbour,  where  ferryboats  are  constantly 
coming  out  from  their  slips  or  docks  at  right  angles  to  the 
coarse  of  vessels  navigating  the  river,  the  law  requires 

(a)  46  &  47  Vict.  0.  22,  aupraf  in  rivers,  see  tupra,  pp.  462^71 ; 

p.  389.  and  The  Java,  14  WaU.  189. 

(o)  Th0  Henry  MortoHy   2  Asp.  Ip)  2  Mar.  Law  Cas.  O.  S.  93. 

Mar.  Jaw  Cas.  466.    As  to  the  \q)  See  Appendix,   p.  682 ;   The 

dntjT  of  diipe  to  keep    on   their  Margaret^  9  App.  Gas.  873. 
proper  side  uid  in  the  usual  track  (r)  See  Article  21. 

M.  L  L 
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Art.  24.      vessels  navigating  the  river  to  keep  in  mid-c1iannel»  or  if 
they  go  along  the  shore  to  go  very  slowly  («). 

Where  two  steamships  were  meeting  in  a  narrow  ohannel, 
one  going  with  and  the  other  against  the  tide,  and  it  was 
necessary  for  one  of  them  to  stop,  it  was  held  by  the 
Supreme  Court  in  America  that  the  vessel  going  against 
the  tide  should  have  stopped  at  once,  as  she  could  do  so 
the  more  readily  (t).  And  in  The  Talabot  (tt),  it  was 
recently  laid  down  in  the  Admiralty  Division  that  it  is  a 
prudent  rule  for  a  steamship  navigating  a  river  against  the 
tide  to  wait  before  rounding  a  point  until  a  vessel  coming 
from  the  opposite  direction  has  passed  dear,  and  a  steamer 
was  held  in  fault  for  not  observing  this  rule  in  the  river 
Scheldt. 

A  vessel  warping  down  the  Thames  against  the  flood 
tide  was  held  in  fault  for  a  collision  thereby  occasioned  (;r); 
and  in  America  it  was  held  that  a  vessel  with  a  warp 
across  a  river  fair- way  is  bound  to  slack  it  to  allow  another 
vessel  to  cross  (y).  A  steamship  proceeding  down  the 
Thames  at  night  against  a  flood  tide  is  required  to  exercise 
the  greatest  caution  (a). 
Ships  drop-  A  steamship  is  not  justified  in  leaving  a  wharf  in  tiie 
?OTOTio8t^  Thames  in  a  dense  fog,  and  attempting  to  go  up  the  river 
at  a  flood  tide.  And  it  may  be  the  prudent  course  for  a 
vessel  navigating  the  river  in  a  fog  with  the  tide  to  dredge 
stem  first  with  her  anchor  down,  so  as  to  be  able  to  bring 
up  in  case  of  emergency  (a). 

A  keel  in  the  Ghoole  reach  of  the  river  Ouse  was  held  in 
fault  for  driving  through  a  narrow  part  of  the  fair-way 
without  her  anchor  on  the  bottom  or  near  it  (i). 

It  would  probably  be  held  to  be  the  duty  of  a  ship 


(«)  The  Favorita,  18  WaU.  698.  {z)  The  Trident^  1  Sp.  S.  ft  A. 

(tt)  89  L.  T.  '239.  ""  M.'  6. 390. 


(t)  The  Oalatea,  2  Otto,  439 ;  as      217. 
to  ine  Thames,  see  infra,  p.  682.  (a)  The    AguadiUaiut,     6    Asp. 

M.  C. 


(x)  The  Hope,  2  W.  Rob.  8.  (*)  The  J^alph   Ci-eykc,   6    Asp^ 

(y)  The  Maverichy  1  Sprag^ie,  23.      H.  C.  19. 
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dropping  through  a  fair- way  in  this  manner  to  exhibit  a      Art.  g4. 
light  oyer  her  stem^  or  in  some  other  way  to  warn  ships 
that  she  is  approaching  them  stem  foremost  {c). 

By  43  Vict.  o.  29  (Canada),  Art.  27,  ships  are  required  Rafts 
to  keep  out  of  the  way  of  rafts.  ^' 

The  enactment  relating  to  ships  engaged  in  laying  or  Telegraph 
repairing  telegraph  cables,  and  the  duty  of  other  ships  to      ^* 
keep  dear  of  them,  has  been  already  referred  to  {aupra^ 
p.  341). 

If  a  vessel  enters  an  eddy  tide,  and  is  thereby  preyented  Eddy  tide. 
from  answermg^Tier  Tielm,  and  goes  into  collision  with 
another  shipj  it  is  no  excuse  that  the  eddy  prevented  lier 
fiom  answering  her  helm  (c^),  unless  the  action  of  thjELJide 
Qoold  not  have  been  _anticipated  or  provided -ftgainfit-(e) ; 
and  the  effect  of  the  tide  on  other  ships  must  be  known 
and  allowed  for  (/). 

In  the  case  of  a  steamship  navigating  the  Goole  reach  Bisk  of 
of  the  river  Ouse,  where  the  water  was  so  shallow  that  ^^ndf  ^ 
there  was  risk  of  her  smelling  the  ground  and  failing  to 
answer  her  helm,  it  was  held  to  be  her  duty,  by  occasion- 
ally stopping  her  engines,  to  diminish  her  way,  and  so  be 
well  under  control  in  case  of  emergency,  and  she  was  held 
in  fault  for  neglect  of  this  precaution  (g). 

If  the  weather  is  such  that  an  object  cannot  be  seen  in  Bein^  under 
time  to  avoid  it,  a  vessel  has  no  right  to  be  under  way  at  ^^ther;  ^° 
all.    In  such  weather  she  should  bring  up  on  the  first  **^^' 
opportunity,  and  not  get  under  way  unless  obliged  to  do 
so  (A).    In  thick  and  bad  weather  generally,  it  is  the  duty 
of  a  vessel  under  way  to  exercise  more  than  ordinary  care 

W  Bee  The  Indian  Chief,  14  P.  D.  (/)  The  Frantz  Sigel,  14  Blatchf . 

24.  480. 

(d)  The  Za  Plata,  Swab.  Adm.  (p)  The  Ralph  Creyke,  6  Asp.  M. 
220,   223  ;    The  Rtmia,  3  Bened.  C.  19,  eupra, 

471 ;  The  City  of  Peking,  14  App.           (A)  The  Lancashire,  L.  B.  4  A.  & 

Cu.  40.  E.  198 ;  The  Otter,  L.  B.  4  A.  & 

(e)  The  Ehondda,  8  App.   Cas.      E.  203 ;  The  Affuadillana,  6  Asp. 
549.  M.  C.  390,  supra.    And  aee  supra^ 


p.  250. 
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Art.  84.      to  avoid  doing  damage  to  other  ships  (t).      "Stress  of 
weather"  is  an  excuse  frequently  put  forward  for  omitting 
to  exercise  ordinary  care,  but  it  is  one  which  tiie  Court  is 
very  unwilling  to  accept  {k). 
Standing  too        In   squally  weather  it  is  the  duty  of  a  ship  not  to 
craft.    ^   ^   approach  another  so  near  that  if  a  squall  strikes  her  she 
will  go  in  collision  with  the  other.     A  vessel  will  be  held 
in  fault  if  she  navigates  so  close  to  another  that  her  view 
is  obstructed,  and  she  cannot  see  a  third  ship  in  time  to 
avoid  her  (/)  ;    or  that  she  is  affected  by  the  wash  or 
suction    of    the  ship  ahead,   and  will    not  answer  her 
helm(f/}). 

A  brig  on  the  starboard  tack  endeavouring  to  pass  a 
collier  driving  up  the  Thames  with  the  tide  was  caught 
by  a  heavy  squall  which  split  her  f  oretopsail,  and  did  other 
damage.  The  brig  came  up  into  the  wind  and  drore 
against  the  collier.  She  was  held  solely  in  fault  for  the 
collision,  because,  haviag  reason  to  expect  squalls,  she 
should  have  given  the  other  vessel  a  wider  berth  (n). 

A  barge  turning  down  the  Thames  on  a  squally  night 
stood  so  close  to  a  ship  at  anchor  that,  upon  her  missing 
stays  owing  to  a  squall,  she  ran  into  her.  The  barge  was 
held  solely  in  fault  {o). 

In  America,  a  steamship  passing  so  dose  to  a  sloop  at 
anchor  that  the  boom  of  the  latter  was  driven  against 
her  by  a  sudden  gust  of  wind,  was  held  solely  in  fault  (p)» 
And  where  a  steamship  at  sea  sighted  a  schooner  seyen 
miles  off,  and  shaped  her  course  so  as  to  pass  within  a 
cable's  length  of  her,  it  was  held  by  the  Circuit  Couit 

(i)  Th€  Flint,   6    Not.  of  Cas.  (m)  TheGenendWimmnMcCmi' 

271 ;    The  John  Barley  and   2%e  lassy  6  Bened.  223,  226. 
JFiUiam  Tell,   2  Mar.   Law  Gas.  (n)  The  Globe,  6  Not.  of  Ou. 

O.  8.  290.  276. 

(k)  The  Uhla,  3  Mar.  Law  Gas.  (o)  The  Flaio  and  The  Fermer- 

O.  S.  148  ;  The  Flint,  tUfi  mpra,  ance,  Holt,  262. 

(I)  The  ZoUverein,  Swab.  Adm.  (p)  The  George  Law,  3  Bened. 

06 ;  and  see  Mayhew  v.  Boyee,  1  396. 
Stark.  423,  supra,  p.  486. 
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that  for  two  ships  approaching  each  other  at  the  rate  of      Art.  84. 
eighteen  miles  an  hour  such  a  course  was  "  very  far  from 
an  exercise  of  reasonable  prudence  "  (q). 

Where  a  ship,  which  had  been  ashore,  came  off  un- 
expectedly and  received  damage  in  a  collision  with  another 
ship  which  was  near  her,  it  was  held  that  the  latter  was 
not  bound  to  take  such  precautions  that,  at  whatever  time 
the  ship  ashore  floated,  she  would  not  come  against  her  (r). 

A  ship  driving  over  a  sand  on  which  she  had  been 
ashore  came  into  collision  with  another  brought  up  just 
dear  of  the  sand.  It  was  held  that  the  former  was  not 
in  fault  for  the  collision,  and  that  it  was  the  result  of 
inevitable  accident.  The  ship  that  had  been  ashore  could 
not  have  let  go  her  anchor  whilst  driving  over  the  sand 
without  risk  to  herself,  and  if  she  had  let  go  when  clear  of 
the  sand,  the  collision  would  not  have  been  avoided  («). 

If  a  ship  steers  a  course  to  take  her  alongside  another 
ship  to  speak  her,  or  for  any  other  purpose,  she  does  so  at 
her  own  risk  {i).  The  Supreme  Court  of  the  United 
States  held  a  steamship  solely  in  fault  for  a  collision  with 
a  pilot  boat  from  which  she  was  taking  a  pilot  and  which 
was  plainly  visible  to  her,  although  the  pilot  boat  had 
no  mast-head  light  and  crossed  the  bows  of  the  steam- 
ship {u). 

In  another  case  (x)  before  the  same  Court  two  tugs 
making  for  the  same  vessel  in  order  to  get  the  contract  to 
tow  came  into  collision.  It  was  held  that  the  proper  and 
usual  way  for  tugs  to  come  alongside  was  to  come  up  on 
the  quarter  heading  the  same  way  as  the  vessel,  and  that 
the  tug  which  was  ahead  of  the  vessel  was  in  fault  for  not 
rounding  to  and  coming  up  under  the  ship's  stem. 

{q)  The  BenefaetoTy   14  Blatchf.  {£)  The  Thames,  6  C.  Rob.  345. 

264.  See  The  Bellerophonf  3  Asp.  Mar. 

(r)  The  Coxon,  2  Mar.  Law  Gas.  Law  Gaer.  68. 

O.  8.  Dig.  649.  («)  The   City   of  WathinffUm,   2 

(*)   The   Thomley,   7  Jnr.  669;  Otto,  31. 

and  see  The  Buekhursty  6  P.  D.  {x)  Sturgie  v.  Clough^  21   ^ow, 

162.  461. 
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Art.  g4.  A  steam-tug  unnecessarily  entering  a  narrow  cut  leading 

to  the  Bute  Docks,  after  a  signal  had  been  made  by  the 
harbour  authority  for  sailing  ships  to  enter,  was  held  in 
fault  for  a  collision  (y). 

The  Supreme  Court  in  America  has  held  that  a  yessel 
undertaking  to  pass  another  in  a  narrow  channel  (2),  or 
navigating  such  a  channel  in  weather  that  makes  it  dan- 
gerous (a),  does  so  at  her  own  risk.  Where  a  ship  was 
ashore  in  such  a  place,  it  was  held  that,  whether  she  went 
ashore  by  her  own  negligence  or  not,  another  vessel 
attempting  to  pass  her  was  in  fault  for  running  into 
her  (6). 

Where  the  leading  vessel  of  two  steamers  proceeding 
down  a  river  with  the  stream,  and  bound  to  the  same 
place  on  its  banks,  rounded  to  at  a  proper  place  to  land 
her  passengers,  and  the  f  oUowing  vessel,  instead  of  stopping 
and  rounding  to  under  her  stem,  attempted  to  turn  ahead 
of  her  and  a  collision  occurred,  the  following  vessel  was  (in 
Canada)  held  solely  in  fault  (c). 
Vessel,  owing      If  a  vessel  is  of  a  construction  or  is  in  a  condition  whidi 
coi^uction     ^  specially  dangerous  to  other  vessels,  it  is  her  duty  to 
or  otherwise,   wam  approaching  vessels  of  the  fact.     Where  a  ship  of 
others.  war  carried  on  her  stem  under  water  a  projecting  ram  or 

spur,  it  was  said  that  under  ordinary  circumstances  it 
would  have  been  her  duty  to  apprise  a  vessel  coming  along- 
side of  the  risk  she  ran  in  approaching  her  (aQ. 

Special  precautions  are  required  of  a  ship  in  a  disabled 
condition,  of  a  ship  hove-to  and  unable  to  keep  dear  of 
other  ships,  as  well  as  of  other  ships  approaching  the  dis- 
abled vessel  (e) ;  of  a  tug  with  a  ship  in  tow,  and  of  both 

(j/)  The  Effort,  6  Not.  of  Gas.  Aim.  Gt.,  Lower  Canada),  289. 

279.  {d)  The  BelUivphony  3  Asp.  Mar. 

(z)  The  MerrimaCf  14  Wall.  199.  Law  Gas.  68 ;  and  see  TheBattwier, 

(a)  The  Mohler,  21  WaU.  231.  1  Sp.  £.  &  A.  378. 

(b)  The  Ellen  S,  Tsrry,  7  Bened.  (e)  The  Arthur  Gordon  and  The 
401.  Independence,  Lush.  270;  and  see 

{e)  The  Crescent  v.  Tlte  Rowland      supra,  pp.  9,  185. 
Mill,  Stuart's  Bep.  (1868)  (Vice- 
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the  tug  and  her  tow,  so  as  not  to  damage  each  other  when      Art.  84. 

taking  the  tow-line  on  board,  and  during  the  performance 

of  the  towage  (/).     It  is  the  duty  of  a  ship  unable  to  keep 

oat  of  the  way  in  compliance  with  the  Eegulations  to  hail 

the  other  ship,  and  of  the  latter  herself  to  keep  out  of  the 

way  ig). 

"Where  a  vessel  is  coming  out  of  dock  or  harbour,  or  Coming  out 
executing  a  manoBuvre  in  the  course  of  which  an  altera-  ^  ^  ' 
tion  of  her  helm  is  necessary,  another  ship  approaching 
her  is  justified  in  acting  upon  the  assumption  that  the 
necessaiy  meajsures  will  be  taken  by  the  former  vessel 
with  proper  skill  and  despatch,  and  that  her  course  will  be 
that  which  is  obviously  intended  {h).  A  schooner  coming 
out  of  St.  Q-eorge^s  Dock  in  the  Mersey,  the  tide  being 
flood  and  the  wind  southerly,  saw  a  tug  with  a  ship  in 
tow  coming  down  the  river  towards  her.  She  put  her  helm 
hard  a-port  and  scandalized  her  mainsail  in  order  to  get 
her  head  to  point  down  the  river.  Owing  to  the  flood  tide 
catching  her  under  the  starboard  bow  she  did  not  answer 
her  helm  readily,  and  came  into  collision  with  the  tug. 
If  she  had  run  up  her  outer  jib,  which  she  did  not  do,  she 
would  have  answered  her  helm  better,  and  would  have  kept 
clear  of  the  tug.  The  latter  had  kept  her  course  in  the 
expectation  that  the  schooner  would  set  her  jib  and 
straighten  herself  in  the  river,  as  she  was  intending  to  do. 
It  was  held  that  the  schooner  was  solely  in  fault  for  the 
ooUision,  and  that  the  tug  did  right  in  acting  upon  the 
assumption  that  the  schooner's  jib  would  have  been  run 
up,  and  that  she  would  have  straightened  herselE  and  kept 
on  the  tug's  starboard  side  {%), 

Dumb  barges  or  lighters  that  drive  with  the  tide  have  Dumb  barges, 
little  or  no  control^over  their  own  movements,  and  cannot 

(/)  See  tupra,  pp.  199,  seq,  (h)  The  Ulster,  1  Mar.  Law  Cas. 

(V)  The  Lake  8t,  Clair  and  The  O.  S.  234;  The  Franconia,  2  P.  D.  8. 

Underwriter,  3  Asp.  Mar.  Law  Gas.  (i)  The  Ulster,  1  Mar.  Law  Cas. 

361.  0.  S.  234. 
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Art.  24. 


Speed  in  nar- 
row channels. 


keep  out  of  the  way  of  other  oraft.  In  the  absence  of  any 
rule  or  custom,  they  are  not  required  to  navigate  in  the 
shallow  water  of  a  river,  so  as  to  leave  the  deep  channel 
open  to  vessels  of  greater  draught  (A).  In  the  Thames, 
where  they  do  not  carry  anchors,  they  are  justified  in 
going  on  after  being  overtaken  by  a  fog,  until  they  come 
in  contact  with  something  to  which  they  can  make  fast(/). 
It  is,  therefore,  the  duty  of  other  vessels,  and  particularly 
of  steamships,  to  keep  out  of  their  way.  In  order  to  do 
this,  they  must  know,  in  each  case,  the  set  of  the  tide  and 
probable  course  of  the  lighter  (m). 

In  a  river  or  narrow  channel,  steamships  must  go  at 
such  a  rate  of  speed  as  will  not  raise  a  swell  to  endanger 
barges  and  other  craft.  In  the  Thames,  and  some  other 
rivers,  there  are  bye-laws  to  this  eflPect.  Whatever  the 
rate  of  speed  required  by  local  bye-laws,  if  a  ship,  though 
not  exceeding  that  rate,  endangers  other  craft,  she  will  be 
held  in  fault  (w).  But  for  a  vessel  sunk  by  the  swell  of  a 
passing  vessel  to  recover  against  the  other  ship,  it  must  be 
clearly  proved  that  the  sunken  craft  was  not  mismanaged 
or  overladen  (o).  In  the  Suez  Canal,  five  and  a-half  knots; 
in  the  Tees,  six  miles  an  hour ;  and  in  certain  parts  of  the 
Thames,  seven  statute  miles  over  the  ground,  are  the 
highest  rates  of  speed  allowed  by  the  local  rules  (/>). 
Where  a  rate  of  speed  is  specified  by  a  local  rule  of 
navigation  or  Act  of  Parliament,  the  rate  over  the  ground 
as  distinguished  from  the  rate  through  the  water,  iBpritnA 
facie  intended  {q). 


(k)  The  Ralph  Creykey  6  Asp.  M. 
C.  19. 

(I)  The  Rose  of  Englandy  6  Asp. 
M.  C.  304. 

(m)  The  Stoattoto,  3  Asp.  Mar. 
Law  Cas.  371;  The  Owen  Wallie, 
L.  R.  4  A.  &  E.  175.  For  Ameri- 
can decisions  to  the  same  effect,  see 
Fretz  V.  Bull,  12  How.  466 ;  Pearee 
T.  Fogey  24  How.  228 ;  Butterfield 
Y.  Boyd,  4  Blatchf.  366. 


(»)  The  Batavier,  1  Sp.  E.  &  A. 
378  ;  9  Moo.  P.  C.  G.  286 ;  wee  The 
Duke  of  Comwatt,  1  Pr.  Adm.  Dig. 
135  ;  SmUh  v.  Dobson,  3  M.  &  G.  59. 

(o)  Luxford  V.  Large^  6  C.  4:  P. 
421.  The  role  of  equal  division  of 
loss  only  applies  in  case  of  eoUision  ; 
36  &  37  Vict.  c.  66,  s.  25,  sab-s.  9; 
but  see  p.  136,  supra, 

{p)  See  Appendix  for  these  roles. 

(q)  The  AltUm,  8  P.  D.  5. 
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Wheie  a  vessel  is  being  launched,  the  law  casts  upon      Art.  84. 
the  persons  in  charge  of  the  launch  the  obligation  of  con-  special 
ducting  it  with  the  utmost  precaution,  and  of  giving  such  P'®^^®"? 
notice  as  is  reasonable  and  sufficient  to  prevent  injury  to  launch, 
passing  vessels.    In  The  Andaluaian  (r),  although  notice  of 
the  intended  launch  was  posted  up  in  a  conspicuous  place, 
flags  were  flying  on  the  ship  to  be  launched,  and  two  tugs 
"with  boats  were  employed  to  warn  passing  vessels,  a  vessel 
that  was  passing  was  not  warned,  and  those  in  charge 
of  the  launch  were  held  responsible  for  a  collision  with 
her. 

In  The  Blenheim  («),  Dr.  Lushington  said,  with  regard 
to  the  duty  of  those  in  charge  of  the  launch: — "Such 
reasonable  notice  of  a  launch  shall  be  given  as  shall  pre- 
vent danger  or  reasonable  chance  of  danger  to  other 
vessels  navigating  in  the  river.  That  is  the  first  great 
principle  and  rule  in  these  cases.  As  all  other  vessels  have 
a  right  to  navigate  in  a  river,  no  person  shall  interfere 
with  that  navigation  without  such  reasonable  notice  of  a 
launch  as  may  prevent  the  chance  of  an  injury  to  them. 
What  is  reasonable  notice  depends  on  local  circumstances, 
the  breadth  of  the  river,  the  number  of  vessels  passing, 
and  other  circumstances  of  that  kind.  It  must  be  not  a 
mere  general  notice  of  a  launch  on  a  particular  day ;  the 
notice  must  so  specify  the  time  of  the  launch  that  vessels 
navigating  up  and  down  the  river  may  not  be  deunaged  or 
incur  danger." 

In  The  Andalmian  {t)  the  duty  of  those  in  charge  of  a 
launch  was  thus  stated :  "  The  law  throws  upon  those  who 
launch  a  vessel  the  obligation  of  doing  so  with  the  utmost 
precaution,  and  giving  such  a  notice  as  is  reasonable  and 
sufficient  to  prevent  any  injury  happening  from  the 
launch ;  and,  moreover,  the  burden  of  showing  that  every 
reasonable  precaution  has  been  taken,  and  every  reason- 

(r)  2  P.  D.  231 ;   see  also  The         («)  4  Not.  of  Gas.  393. 
Vianm,  Swab.  406.  (0  2  P.  D.  231. 
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Art.  84.      able  notice  given,  lies  upon  her  and  those  navigating  the 
launoh."    This  statement  of  the  law  was  cited  and  acted 
upon  by  Butt,  J.,  in  The  George  Roper  (u).     In  the  same 
case  the  learned  judge  pointed  out  that  '^when  you  set 
a  vessel  of  large  size,  without  engines  and  without  a  hehn, 
and  with  only  a  tug  to  manage  her,  ofi  the  ways  at  a 
speed  of  seven  knots  across  the  fair-way  of  the  river 
Mersey,  the   utmost   precautions   are  only  reasonable." 
He  held  that  the  people  in  charge  of  the  launch  were  in 
fault  for  not  taking  every  possible  step  to  assure  them- 
selves that  no  vessel  was  approaching  the  ways  before  the 
launoh  was  started.    He  also  expressed  his  opinion  that 
in  the  Mersey  the  tug  or  tugs  attending  a  launoh  should 
be  decorated  with  flags  in  the  usual  way  when  a  launoh  Ib 
.    about  to  take  place  {x). 

In  The  Cachapool  {y)  it  was  held  that  a  vessel  at  anchor 
in  the  way  of  a  launch  was  in  fault  for  a  collision  with  the 
launch.  Notice  had  been  given  her  at  six  o'clook  of  the 
intended  launch,  which  took  place  at  half -past  ten ;  and 
shortly  before  that  hour  a  tug  had  been  sent  by  those  in 
charge  of  the  laimch  to  endeavour  to  get  the  ship  at  anchor 
to  allow  the  tug  to  tow  her  out  of  the  way. 

In  The  Glengarry  (z)  it  was  held  that  all  proper  pre- 
cautions were  taken,  and  that  the  vessel  under  way  (a  tag 
with  barges  in  tow)  was  solely  in  fault  for  steaming  acroes 
the  path  of  The  Glengarry  at  the  moment  she  was  being 
started. 

Even  after  proper  notice  of  a  launch  has  been  given,  it 
must  not  take  place  so  long  as  other  vessels  are  in  the 
way.  If  it  is  customary  for  the  harbour-master  to  super- 
intend or  be  present,  it  should  not  take  place  in  his 
absence  (a). 

(u)  8  P.  D.  119.     Similar  Ian-  P.  D.  235,  on  this  point. 
guage  was  nued  by  Sir  R.  PhilH-  (y)  7  P.  D.  217. 

more  in  The  Glengarry,   2  P.  D.  iz)  2  P.  D.  235. 

235.  [a)  The  United  StaUe,  2  Mar.  Law 

(x)  See   also    The   Glengarry,    2  Cas.  O.  S.  166. 
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There  is  no  rule  in  law  requiriBg  small  vessels  to  keep      Art.  34. 
out  of  the  way  of  larger  ones,  though  it  may  be  much  smaU  craft 
easier  for  them  to  do  so  than  for  the  larger  ship  to  take  S^'iT^^J^ 
the  steps  required  by  the  Eegulations.     A  large  ship  keep  out  of 
going  at  a  slow  speed  in  a  narrow  channel  may  be  unable  h^X*5dM. 
to  alter  her  course  rapidly,  but,  so  far  as  she  can  do  so, 
she  must  comply  with  the  Begulations.     In  such  a  case  it 
will  be  the  duty  of  the  smaller  vessel  to  take  such  precau- 
tions as  are  rendered  necessary  by  the  comparatively  help- 
less condition  of  the  larger  ship  (b). 


Reservation  of  Rules  for  Harbours  and  Inland  Navigation. 

Article  25  (c). 
Nothing  in  these  rules  shall  inter/ere  icith  the  operation  of     Art.  25. 


a  special  ruky  duly  made  by  local  authority^  relative  to  the  Local  rules 
navigation  of  any  harbour,  river,  or  inland  navigation.  not  affected 

•^  by  the  general 

This  Article  is  identical  with  Art.  26  of  the  Eegula-  '^^'• 
tions  of  1880.  The  Eegulations  of  1863  contain  no 
corresponding  Article.  It  does  not  appear  to  make  any 
alteration  in  the  law  as  regards  waters  within  the  Queen's 
dominions  to  which  the  Merchant  Shipping  Acts  apply, 
the  effect  of  local  rules  in  such  waters  being  saved  by 
25  &  26  Vict.  c.  63,  s.  31. 

Local  rules  have  not,  in  all  cases,  been  recognized  by  the 
Courts  as  of  equally  binding  effect  with  the  general  Eegu- 
lations ;  but  there  is  no  doubt  that  an  infringement  of  a 
local  rule  made  by  a  competent  authority  and  applicable  to 
the  case  will,  unless  excused  by  special  circumstances,  be 
held  to  be  negligence  contributing  to  a  collision  (d).    A 

{b)  See    Th^   La  Plata^    Swab,  the  Washington  Regulations. 

Adm.  220 ;  on  app.,  ibid.  298 ;  and  {d)  See  The  Margaret,  9  P.  D. 

see   The  Arthur  Gordon  and   The  47 ;  9  App.  Cas.  873 ;  The  Tourri 

Independence^  Lush.  270.  and  The  Spearman,  10  App.  Cas. 

{e)  Corzesponding  to  Art.  30  of  276. 
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Art.  95.      bye-law  made  under  a  local  Act  required  ships  coming 
into  the  Tyne  to  keep  on  the  north  side  of  the  river.     The 
Raithicaite  Hall^  coming  in  from  the  sea  in  a  thick  fog, 
was  in  collision,  on  the  south  side  of  the  river,  with  a 
vessel  bound  out.     In  the  absence  of  proof  of  negligence 
on  the  part  of  the  latter,  The  Raithicaite  Hall  was  held  to 
be  in  fault  for  the  collision  {e).     In  this  case  Sir  R.  Philli- 
more  said,  with  regard  to  the  effect  of  local  rules :  "  There 
should,  however,  be  no  misunderstanding  as  to  the  effect  of 
these  and  similar  bye-laws  governing  the  navigation  of  a 
river.    It  cannot  be  held  that,  because  they  or  any  of  them 
are  disobeyed,  the  vessel  disobeying  them  is  therefore  to  be 
held  to  blame.     They  are  only  evidence  of  what  it  is  the 
duty  of  a  vessel  to  do  under  the  circumstances  named  in 
the  particular  bye-law.     As  such  evidence,  however,  they 
are  an  important  element  in  every  case  that  comes  within 
their  provisions;   and  if  it  should  appear  that  by  the 
breach  of  one  of  them  a  ship  has  occasioned  or  contributed 
to  a  collision,  the  existence  of  such  a  bye-law  would  afford 
the  very  strongest  reason  for  holding  that  a  ship  had 
been  guilty  of  a  breach  of  duty  and  was  to  blame  for  the 
collision  "  (/). 

An  infringement  of  a  local  rule  made  under  25  &  26 
Vict.  c.  63,  s.  32,  or  by  or  under  an  Act  which  incorporates 
35  &  36  Vict.  c.  85,  s.  17,  will  cause  the  ship  to  be  held  in 
fault  without  reference  to  the  question  of  actual  negligence. 
See  supra,  pp.  58,  seq. 
Effect  of  looal  The  words  of  Article  25  are  very  wide,  and  appear  to 
rdm  watos.   i^^g^tive  the  operation  of  the  general  Regulations  in  all 


(«)  The  RaithwaiU  Hall^  2  Asp. 
Mar.  Law  Caa.  210. 

(/)  Afi  to  the  obligation  to  obej 
local  roles,  the  recognition  of  them 
by  an  Admiralty  Court,  and  proof 
of  them,  see  The  Henry  Morton^ 
2  Asp.  Mar.  Law  Cas.  466;  The 
Iron  Duke,  Holt,  227  ;  The  Peerless, 
Lnsh.  30;  13  Moo.  P.  0.  0.  484; 
The  Smyrna,  2  Mar.  Law  Gas.  O.  S. 


93.  As  to  the  effect  of  a  breach  of 
a  local  statutory  rule  or  duty,  see 
The  United  Service,  8  P.  D.  66; 
Atkinson  v.  Xetceastle  and  Gateshead 
Waterworks  Co.,  2  Ex.  D.  441. 
Ignorance  of  a  local  rule  is  no 
excuse  for  diaobeying  it :  TheSirer 
Derwent,  6  Asp.  M.  C.  467,  per 
Lord  Esher,  M.  R. 
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waters,  at  home  or  abroad,  where  they  conflict  with  rules 
"  duly  made  by  local  authority."  But  it  seems  to  have 
been  held  that  local  rules  as  to  ships'  lights  in  foreign 
waters  were  not  binding  on  British  ships  (g). 

Xx)cal  rules  are  in  force  in  the  Thames,  Mersey,  Arron  Local  mlea. 
river,  Clyde,  Humber,  Tees,  Trent,  Tyne,  and  at  Belfast, 
Dublin,  and  Cork.  In  the  case  of  the  Thames  and  some 
other  waters,  the  local  rules  are  nearly  identical  with  the 
general  Begulations.  Some  of  these  rules  will  be  found  in 
the  Appendix,  infra. 

It  has  been  held  by  a  Scotch  Court  that  in  the  river 
Clyde,  where  local  rules  of  navigation  are  in  force,  the 
general  Begulations  nevertheless  applied;  and  a  steam- 
ship that  had  infringed  the  general  Begulations  was  held 
in  fault  (A). 

Vessels  navigating  the  sea  channels  at  the  mouth  of  the 
Mersey  are  required  to  keep  on  the  starboard  side  of  the 
channel;  and  vessels  at  anchor  in  those  channels  are 
required  to  exhibit  a  second  riding  light  at  the  mizen- 
peak  (t). 

By  25  &  26  Vict.  c.  63,  s.  32,  her  Majesty  has  power  to 
make  regulations  for  rivers  and  inland  waters  where  they 
cannot  be  made  under  any  local  Act.  Under  this  power 
rules  have  been  made  for  the  Mersey  {k)  and  for  some  of 
the  Lancashire  inland  navigations  (/). 

By  10  &  11  Vict.  c.  27,  dock  and  harbour  authorities 
have  power  to  make  such  regulations;  and  by  28  &  29 
Vict.  0. 125,  in  dockyard  ports  the  Queen's  harbour-master 
has  a  similar  power.  Under  the  last-mentioned  Act 
^gulations  have  been  made  for  Queenstown,  Deptford, 

iff)  The  William  Hutt,  cited  in  (t)  37  &  38  Vict.  o.  52.     See 

Lowndes  on   Collision,    187;    The  Appendix. 

Miehelimo  and   The  Dacca,  P.   0.  {%)  See  Order  in  Counoil  of  27th 

])Caj,  1877.  June,  1866. 

{h)  Little  v.  Bums,  jThe  Owl  and  (/)  See  two  Orders  in  Counoil  of 

The  Ariadne,  9  Sess.  Ca.  4th  Ser.  18th  Maj,  1870. 
118. 
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Art.  8ff. 


Local  luleB 
oonflioting 
with  the 
general 
KegnlationB. 


Chatham  and  SheemesB,  Woolwich,  Portsmouth,  Plymouth, 
Pembroke,  and  Portland  (m). 

There  are  special  rules  for  the  navigation  of  the 
Danube  (n),  and  for  the  Suez  Canal  (o). 

There  are  in  force  in  the  Bosphorus  rules  relating  to 
the  navigation  of  steamships.  These  rules  are  issued  in 
the  Turkish  language,  and  it  is  not  clear  that  they  are 
intended  to  apply  to  any  but  Turkish  ships.  One  of  them 
requires  steamships  in  the  Bosphorus  to  navigate  in  mid- 
channel. 

Difficulties  arise  in  some  cases  where  the  local  rules  are 
not  consistent  with  the  general  Eegulations ;  but  it  appears 
that  in  the  waters  in  which  they  are  in  force  the  local 
rules  must  be  obeyed  without  regard  to  the  general  Regu- 
lations, if  the  latter  conflict  with  them.  At  a  time  when 
there  was  no  bye-law  in  force  in  the  Thames  requiring 
sailing  ships  to  carry  lights,  a  Trinity  sailing  ballast  lighter 
was  run  down  in  the  river  when  carrying  no  lights.  It 
was  held  that,  not  being  a  sea-going  vessel,  she  was  not 
required  by  the  general  Begulations  to  carry  lights,  and 
that  she  was  not  required  to  carry  them  under  the  local 
rules,  there  being  no  rule  on  the  subject  (p).  Sir  E.  Phil- 
limore  expressed  an  opinion  that  the  power  of  the  local 
authority  (the  Thamed  Conservators)  did  not  enable  them 
to  make  bye-laws  for  sea-going  ships,  and  their  powers 
applied  to  river  craft  only.  It  seems,  however,  that  the 
existing  Thames  bye-laws  are  binding  on  all  ships  in  the 
Thames. 


(m)  See  Oidera  in  Council  of  29th 
Feb.  1868,  29tii  June,  1878,  19th 
May,  1885,  29th  June,  1888,  16th 
Aug.  1890,  and  22nd  Not.  1890. 

(fi)  As  to  former  rolee  for  the 
Danube,  see  The  Smyrna^  2  Mar. 
Law  Gas.  O.  S.  93;  Orders  in 
Gounoil  of  6th  January,  1862; 
21st  Maroh,  1863 ;  6th  April,  1866. 
The  Danube  rules  now  (1890)  in 
force  appear  to  be  those  of  30th 


^ 


"MaJj  1884,  replacing  those  of  19^1 
May,  1881. 

[o)  The  substance  of  these  roles 
be  found  in  the  Appendix 
below 

(p)  The  a  8.  Sutler,  L.  R.  4  A. 
&  E.  238.  In  America  there  are  in 
force  special  rules  as  to  steamships' 
lights,  some  of  which  appear  to  be 
inconsistent  with  the  BegolatioDS. 
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It  appears  that  where  the  local  rules  do  not  conflict  with  Art.  >g. 
the  general  rules,  the  latter  are  supplementary  to  the  local 
rules.  Local  rules,  though  not  made  hy  any  competent 
authority,  may,  by  long  usage  and  well-recognized  practice, 
establish  a  custom,  the  infringement  of  which  will  be 
negligence.  The  obligation  to  obey  such  a  custom  of  the 
river  was  upheld  by  the  Privy  Council  in  The  Fyenoord. 
That  case  was  decided  under  sect.  297  of  17  &  18  Vict. 
0.  104,  by  which  it  was  enacted,  in  effect,  that  vessels 
going  up  the  Thames  should  keep  on  the  north  or  star- 
board side.  The  Fyenoordy  a  foreign  ship,  was  navigating 
on  the  south  side,  and  came  into  collision  with  a  vessel 
bound  down.  It  was  held  that,  even  if  the  statute  was  not 
binding  on  foreign  ships,  a  custom  had  emanated  from  the 
statute  that  ships  should  navigate  in  accordance  with  it, 
and  that  The  Fyenoord  was  to  blame  for  transgressing  the 
custom  (g). 

The  question  may  arise  whether  in  rivers,  such  as  the 
Thames,  where  there  are  in  force  local  rules  which  contain 
no  "starboard  side"  or  corresponding  rule,  vessels  are 
required  by  Art.  21  of  the  general  Begulations  to  navigate 
on  the  starboard  side.  There  is  no  doubt  that  the  intention 
of  those  who  framed  the  Thames  Eules  was  that  vessels 
should  be  free  to  navigate  on  either  side  of  the  river,  and 
it  would  probably  be  held  that  such  is  the  law ;  but  the 
question  is  not  free  from  doubt  (r). 


Special  Lights  for  Squadrons  and  Convoys. 

Article  26  («). 
Nothing  in  these  rules  shall  interfere  toith  the  operation  of     Art. 


any  special  rules  made  by  the  Government  of  any  nation  Spedal  lights 

(q)   The  Fyenoord,   Swab.  Adm.  447. 

874 ;  see  also,  as  to  local  custom,  (r)  See  above,  p.  465. 

jr%«  Smyrna,   2    Mar.    Law   Gas.  (s)  Gorrespondmg  to  Art.  13  of 

O.  S.  93  ;  2  Moo.  P.  0.  G.  N.  S.  the  Washington  Begulations. 
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Art.  36.      ioith  respect  to  additional  station  and  signal  lights  for  two  or 


for  squadrons  f^ore  ships  of  war^  or  for  ships  sailing  under  convoy, 

and  oonYOYS. 

^  This  Article  corresponds  with  Art.  26  of  the  Regulations 

of  1880.  The  Eegulations  of  1863  contained  no  similar 
proviso.  Her  Majesty's  ships  ore  not  bound  by  the 
Eegulations  issued  under  the  powers  of  the  Merchant 
Shipping  Acts  it) ;  but  Eegulations  exactly  in  accordance 
with  them  being  issued  by  the  Lords  of  the  Admiralty, 
the  question  of  negligence  in  case  of  a  collision  between 
two  of  her  Majesty's  ships,  or  between  one  of  them  and  a 
merchant  ship,  lb  substantially  the  same  as  in  the  case  of 
a  collision  between  merchant  ships  {u). 

In  the  case  of  a  collision  between  a  foreign  man-of-war 
or  public  ship  and  a  merchant  vessel,  the  foreign  vessel,  if 
she  submits  to  the  jurisdiction  of  the  courts  of  this  country, 
would  be  bound  by  the  Eegulations  {£). 


Art.  87. 


Distress 
signals. 


Article  27  {y). 

When  a  ship  is  in  distress^  and  requires  assistance  from 
other  shipsy  or  from  the  shore^  the  following  sfiall  he  the  signals 
to  be  used  or  displayed  by  her^  either  together  or  separately, 
that  is  to  say : — 

In  the  daytime — 

1.  A  gun  fired  at  intervals  of  about  a  minute; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  C; 

3.  The  distant  signal^  consisting  of  a  square  flag ^  having 

either  above  or  below  it  a  ball,  or  anything  resem- 
bling a  ball. 


(t)  See  17  &  18  Viot.  c.  104,  s.  4. 

{u)  H.M.S.  Topaze,  2  Mar.  Law 
Gas.  O.  S.  38;  E:,M,S,  Supply, 
ibid.  262.  And  see  Art;  1001  of 
the  Queen's  Begxdations  for  the 
Navy,  of  1879. 


(x)  See  The  Lord  Byron,  dted 
Maude  and  Follook  on  Shipping, 
4th  ed.  607,  note  {k) ;  Th4  New- 
battle,  33  W.  R.  318. 

(y)  Corresponding  to  Art.  31  of 
the  Washington  RegolatioDS. 
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25  &  26  Vict.  c.  63,  ss.  25—32,  and  ss.  57,  58,  60. 

§  25.  On  and  after  the  1st  day  of  June,  1863,  or  such  later  Enactment  of 
day  as  may  be  fixed  for  the  purpose  by  Order  in  Council,  Regrulations 
the  Hegulations  contained  in  the  Table  marked  (C)  in  the  j^^^f"^. 
schedule  hereto  shall  come  into  operation  and  be  of  the  same  ^^,Jb  and 
force  as  if  they  were  enacted  in  the  body  of  this  Act ;  but  her  gailmg Voles, 
Majesty  may  from  time  to  time  on  the  joint  recommendation  in  Schedule, 
of  the  Admiralty  and  the  Board  of  Trade,  by  Order  in  Council,  Table  (C). 
annul  or  modify  any  of  the  said  Begulations,  or  make  new 
Eegxdations  in  addition  thereto  or  in  substitution  therefor; 
and  any  alterations  in  or  additions  to  such  Hegulations  made 
in  manner  aforesaid  shall  be  of  the  same  force  as  the  [Regula- 
tions in  the  said  schedule. 

§  26.  The  Board  of  Trade  shall  cause  the  said  Eegulations,  BegnlaticaiB 
and  any  alterations  therein  or  additions  thereto  hereafter  to  to  ^ 
be  made  to  be  printed,  and  shall  furnish  a  copy  thereof  to  any  P^^li^hed. 
owner  or  master  of  a  ship  who  applies  for  the  same ;  and 
production  of  the  Gazette  in  which  any  Order  in  Council 
containing  such  [Regulations,  or  any  alterations  therein,  or 
additions  thereto  is  published,  or  of  a  copy  of  such  Eegula- 
tions, alterations,   or  additions  signed,  or  purporting  to  be 
signed  by  one  of  the  Secretaries  or  Assistant-oecretaries  of 
the  Board  of  Trade,  or  sealed,  or  purporting  to  be  sealed  with 
the  seal  of  the  Board  of  Trade,  shall  be  sufficient  evidence  of 
the  due  making  and  purport  of  such  [Regulations,  alterations, 
or  additions. 

§  27.  All  owners  and  masters  of  ships  shaU  be  bound  to  Owners  and 
take  notice  of  all  such  regulations  as  aforesaid,  and  shall,  so  ™*®^®"^^^^ 
lonfi^  as  the  same  continue  in  force,  be  bound  to  obey  them,  *®  ^°^  them., 
and  to  carry  and  exhibit  no  other  lights,  and  to  use  no  other 
fog  signals  than  such  as  are  required  by  the  said  Eegulations; 
and  in  case  of  wilful  defaidt  the  master  or  the  owner  of  the 
ship,  if  it  appear  that  he  was  in  such  fault,  shall,  for  each 
occasion  upon  which  such  Eegulations  are  infringed  be  deemed 
to  be  guilty  of  a  misdemeanour. 

M  M  2 
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Breaohesof 
Bep^nlations 
to  imply 
-wilfnl  oaf  suit 
of  person  in 


XfcolUaum 
enttiMfrom 
breach  of  the 
JSeffukUione, 
ship  to  be 
deemed  in 
fauU. 


Inflpeotion  for 

enforcing 

BegalationB. 


Rules  for 
harbours 


§  28.  In  case  any  damage  to  person  or  property  arises  from 
the  non-observance  by  any  ship  of  any  Begiilation  made  by 
or  in  pursuance  of  this  Act,  such  damage  shall  be  deemed  to 
have  been  occasioned  by  the  wilful  deiaidt  of  the  person  in 
charge  of  the  deck  of  sudi  ship  at  the  time,  unless  it  is  shown 
to  the  satisfaction  of  the  Court  that  the  circumstances  of  the 
case  made  a  departure  from  the  Begulations  necessary. 

§  29.  If  in  any  case  of  collision  it  appears  to  the  Court  before 
which  the  case  is  triedf  that  such  collision  was  occasioned  by  the 
non-observance  of  any  Regulation  made  by  or  in  pursuance  of 
this  Act,  the  ship  by  which  such  Regulation  has  been  infringed 
shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfac- 
tion of  the  Court,  that  the  circumstances  of  the  case  made  a 
departure  from  the  Regulation  necessary.  (Repealed  36  &  37 
Vict.  c.  85,  s.  33 ;  the  same  Act  containing  (s.  17)  a  corre- 
sponding proviso.     See  infra,  p.  536.) 

§  30.  The  following  steps  may  be  taken  to  enforce  compli- 
ance with  the  said  Begulations ;  that  is  to  say, 

(1.)  The  surveyors  appointed  under  the  third  part  of  the 
Principal  Act  (a),  or  such  other  persons  as  the  Board  of  Trade 
may  appoint  for  the  purpose,  may  inspect  any  ships  for  the 

Eiurpose  of  seeing  that  such  ships  are  properly  provided  with 
L^hts  and  with  the  means  of  makins^  fog  signals  in  pursuance 
of  the  said  Eegulations,  and  shall  For  that  purpose  have  the 
powers  given  to  inspectors  by  the  14th  section  of  the  Principal 
Act. 

(2.)  If  any  such  surveyor  or  person  finds  that  any  fihip  is 
not  so  provided,  he  shall  give  to  the  master  or  owner  notice  in 
writing,  pointing  out  the  deficiency,  and  also  what  is,  in  his 
opinion,  requisite  in  order  to  remedy  the  same. 

(3.)  Eveiy  notice  so  given  shall  be  communicated  in  sueh 
manner  as  the  Board  of  Trade  may  direct  to  the  collector  or 
collectors  of  customs  at  any  port  or  ports  £rom  which  such 
ship  may  seek  to  dear,  or  at  which  her  transire  is  to  be 
obtained ;  and  no  collector  to  whom  such  communication  is 
made  shall  clear  such  ship  outwards,  or  grant  her  a  transvrt, 
or  allow  her  to  proceed  to  sea  without  a  certificate  under  the 
hand  of  one  of  the  said  surveyors,  or  other  persons  appointed 
by  the  Board  of  Trade  as  aforesaid,  to  the  effect  tnat  the 
said  ship  is  properly  provided  with  lights,  and  with  the 
means  of  makmg  fog  signals  in  pursuance  of  the  said  Begu- 
lations (5). 

§  31.  Ajiy  rules  concerning  the  lights  or  signals  to  be  carried 
by  vessels  navigating  the  waters  of  any  harbour,  river,  or 


(a)  17  &  18  Viot  o.  104. 

(b)  The  M.  S.  Act,  1876  (39  &  40 
Vict.  0.  80),  8.  14,  g^ves  an  appeal 


to  a  Court  of  Snrvey  against  a  sor- 
T6yor*s  refusal  of  a  oertifioate. 
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other  inland  navigation,  or  concerning  the  steps  for  avoiding  under  local 
collision  to  be  taken  by  such  vessels,  which  have  been  or  are  ^°*"  *?  ^' 
hereafter  made  by  or  under  the  authority  of  any  Local  Act      '^^  "*  **"*' 
shall  continue  and  be  of  full  force  and  effect,  notwithstanding 
anything^in  this  Act  or  in  the  Schedide  thereto  contained. 

§  32.  In  case  of  any  harbour,  river,  or  other  inland  navi-  in  ludboun 
gation,  for  which  such  Acts  are  not  and  cannot  be  made  under  and  rivers 
the  authority  of  any  Local  Act,  it  shall  be  lawful  for  Her  ^^^  no  such 
Majesty  in  Council,  upon  application  from  the  harbour,  trust,  th«^mRv  h« 
or  body  corporate,  if  any,  ownmg  or  exercising  jurisdiction  made, 
upon  the  waters  of  such  harbour,  river,  or  inland  navigation, 
or,  if  there  is  no  euch  harbour,  trust,  or  body  corporate,  upon 
application  from  persons  interested  in  the  navigation  of  such 
waters,  to  make  rules  concerning  the  lights  or  signals  to  be 
carried,  and  concerning  the  steps  for  avoiding  collision  to  be 
taken  by  vessels  navigating  such  waters,  and  such  Kules 
when  so  made  shall,  so  far  as  regards  vessels  navigating  such 
waters,  have  the  same  effect  as  if  they  were  regulations 
contained  in  Table  (C)  in  the  Schedule  to  this  Act,  notwith- 
standing anything  in  this  Act  or  in  the  Schedule  thereto 
contained. 

§  33.  In  every  case  of  collision  between  two  ships  it  shall  he  JneaieofeoU 
the  duty  of  the  person  in  charge  of  each  ship,  if  and  so  far  as  he  liaion  <m$  ship 
can  do  so  without  danger  to  his  own  ship  and  crew,  to  render  to  '^^  assist  the 
the  other  ship,  her  master,  crew,  and  passengers  (if  any)  such  ^   ^' 
assistance  as  may  he  practicable,  and  as  may  be  necessary  in  order 
to  save  them  from  any  danger  caused  by  the  collision. 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for  such 
failure  is  shown,  the  collision  shall,  in  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act, 
neglect,  or  default ;  and  such  failure  shall  also,  if  proved  upon 
any  investigation  held  under  the  third  or  eighth  part  of  the 
principal  Act,  be  deemed  to  be  an  act  of  misconduct  or  a  default 
for  which  his  certificate  {if  any)  may  be  cancelled  or  suspended, 
(Bepealed  by  36  &  37  Yict.  c.  85,  s.  33.  The  same  Act  con- 
tains [%,  16)  a  similar  provision ;  see  infra,  p.  536.) 

«  «  «  «  « 

§  57.  Whenever  foreign  ships  are  within  British  jurisdic-  Foreign  ahip 
tion,  the  Eegulations  for  preventing  collision  contained  in  InBntiah 
Table  (C)  in  the  Schedule  to  this  Act.  or  such  other  Regula-  P"^^^^^ 
tions  for  preventing  collision  as  are  for  the  time  being  in  u^fll^iationa 
force  under  this  Act,  and  all  provisions  of  this  Act  relating  in^ble  (C) 
to  such  Regulations,  or  otherwise  relating  to  collisions,  shall  in  Schedule, 
apply  to  such  foreign  ships ;  and  in  any  cases  arising  in  any 
British  Court  of  Justice  concerning  matters  happening  within 
British  jurisdiction,  foreign  ships  shaU,  so  far  as  regards  such 
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Begnlations 
where 

adopted  by  a 
foreign 
ooontry,  may 
be  applied  to 
its  ships  on 
the  high  seas. 


Ships  of 
foreigpn 
oonntries 
adopting  the 
rules  for 
measorement 
of  tonnage 
need  not  be 
re-measured 
in  thift 
country. 


Begulatioiis  and  provisions,  be  treated  as  if  they  were  Britisli 
sliips. 

§  58.  Wheneyer  it  is  made  to  appear  to  Her  Majesty  that 
the  Gk)yemment  of  any  foreign  country  is  willing  that  the 
Eegulations  for  preventing  collision  contained  in  Table  (O) 
in  the  Schedule  to  this  Act,  or  such  other  Eegulations  for 
preventing  collision  as  are  for  the  time  being  in  force  under 
this  Act,  or  any  of  the  said  Eegulations,  or  any  provisions  of 
this  Act  relating  to  collisions,  shoidd  apply  to  the  ships  of 
such  country  when  beyond  the  limits  of  British  jurisdiction. 
Her  Majesty  may,  by  Order  in  Council,  direct  that  such 
Eegulations,  and  all  provisions  of  this  Act  which  relate  to 
such  Eegulations,  and  all  such  other  provisions  as  aforesaid, 
shall  apply  to  the  ships  of  the  said  foreign  country,  whether 
within  British  jurisdiction  or  not. 

«  «  «  «  « 

§  60.  Whenever  it  is  made  to  appear  to  Her  Majesty  that 

the  rules  concerning  the  measurement  of  tonnage  of  merchant 

ships  for  the  time  Deing  in  force  under  the  principal  Act  (c) 

have  been  adopted  by  the  Government  of  any  foreign  country, 

and  are  in  force  in  that  country,  it  shall  be  lawful  for  Her 

Majesty,  by  Order  in  Council,  to  direct  that  the  ships  of  such 

foreign  country  shaU  be  deemed  to  be  of  the  tonnage  denoted 

in  their  certificates  of  registry  or  other  national  papers ;  and 

thereupon  it  shall  no  longer  be  necessary  for  such  ships  to  be 

re-measured  in  any  port  or  place  in  Her  Majesty's  dominions, 

but  such  ships  shall  be  deemed  to  be  of  the  tonnage  denoted 

in  the  certificates  of  registry  or  other  papers,  in  the  same 

manner,  to  the  same  extent,  and  for  the  same  purposes  in,  to, 

and  for  which  the  tonnage  denoted  in  the  certificates  of 

registry  of  British  ships  is  deemed  to  be  the  tonnage  of  such 

ships. 

♦  «  «  «  ♦ 


The  Schedule  referred  to  in  this  Acir-Table  (0). 

The  Begnlations  contained  in  this  Schedule,  which,  with  the  exoeption 
of  some  verbal  errors,  were  identical  with  those  of  January,  1863,  were 
repealed  by  an  Order  in  Council  of  the  9th  January,  1863,  and  by  the 
same  Order  in  Council  other  Regulations  were  enacted  in  their  place. 
The  Begnlations  of  1863  remainai  in  force  until  the  1st  of  September, 
1880,  on  which  day  the  Reg^ulations  enacted  by  Order  in  Councal  of  the 
14th  of  August,  1879,  came  into  force.  By  the  same  Order  the  Be^rula- 
tions  of  1863  are  repealed  as  from  that  day.  The  B^gxdationB  of  1884 
oame  into  force  on  tne  1st  of  September,  1884  (as  to  British  ships),  and 
those  of  1880  were  repealed  as  from  that  date :  see  Orders  in  GoimGil, 
11th  August,  1884,  liOTidon  Gazette,  19th  and  22nd  August,  1884. 


(e)  17  &  18  Viot.  c.  104. 
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TheLegislabon  as  to  OoUisioiis  prior  to  25  ft  26  Yict.  o.  63, 
was  as  fofiows : — 

In  1840  the  London  Trinity  House  issued  the  following  rule 
(dated  dOth  October,  1840),  which,  though  not  havinfi^  the 
foTGe  of  law,  was  recognized  as  embodying  the  custom  of  sea- 
men (see  1  W.  Bob.  488  for  the  rule) : — 

Whereas  the  reoognized  role  for  sailing  veeseU  Is  that  those  having 
the  wind  fair  shall  g^ve  way  to  those  on  a  wind ;  that  when  both  are 
going  by  the  wind  the  yessel  on  the  starboard  taok  shall  keep  her  wind, 
and  the  one  on  the  larboard  tack  bear  up,  thereby  passing  each  other  on 
the  larboard  hand ;  that  when  both  vessels  have  the  wind  large  or  abeam 
and  meet,  they  shall  pass  each  other  in  the  same  way  on  the  larboard 
hand ;  to  effect  which  two  last-mentioned  objects,  the  helm  must  be  put 
to  port ;  and  as  steam  vessels  may  be  considered  in  the  light  of  vessels 
navigating  with  a  fair  wind,  and  should  give  way  to  sailing  vessels 
on  a  wind  on  either  side,  it  becomes  only  necessary  to  provide  a  rule  for 
their  observance  when  meeting  other  steamers  or  sailing  vessels  ffoing 
large;  when  steam  vessels  on  different  courses  must  unavoidably  or 
necessarily  cross  so  near  that  by  continuing  their  respective  courses  were 
would  be  a  risk  of  coming  in  collision,  ea^  vessel  shall  put  her  helm  to 
port  so  as  always  to  pass  on  the  larboard  side  of  each  other. 

This  was  followed  by  9  &  10  Vicr.  o.  100,  s.  9  : 

Every  steam  vessel,  when  meeting  or  passing  any  other  steam  vessel, 
shall  pass  as  far  as  may  be  safe  on  tke  port  side  of  such  other  vessel,  and 
every  steam  vessel  navigating  any  river  or  narrow  channel  shall  keep,  as 
far  as  practicable,  to  that  side  of  the  fairway  or  mid-channel  of  such 
river  or  channel  which  lies  on  the  starboard  side  of  such  vessel,  due  re- 
gard being  had  to  the  tide,  and  to  the  position  of  each  vessel  in  such 
tide ;  and  the  master  or  other  person  having  the  charge  of  any  such 
steam  vessel  and  neglecting  to  observe  these  Regulations,  or  either  of 
them,  shaU  for  each  and  every  instance  of  neglect  forfeit  and  pay  a  sum 
not  exceeding  fifty  pounds. 

This  was  followed  by  14  &  15  Vict.  c.  79,  s.  27: 

Whenever  any  vessel  proceeding  in  one  direction  meets  a  vessel  pro- 
ceeding in  another  direction,  and  the  master  or  other  person  having 
charge  of  either  such  vessel  perceives  that  if  both  vessels  continue  their 
respective  courses  they  will  pass  so  near  as  to  involve  any  risk  of  a  col- 
lision, he  shall  put  the  helm  of  his  vessel  to  port,  so  as  to  pass  on  the 
port  side  of  the  other  vessel,  due  regard  being  had  to  the  tide  and  to 
tiie  position  oi  each  vessel  with  respect  to  the  dangers  of  the  channel, 
and,  as  regards  sailing  vessels,  to  the  keeping  of  each  vessel  under  com- 
mand ;  and  the  master  of  any  steam  vessel  navigating  any  river  or  nar- 
row channel  shall  keep  as  far  as  is  practicable  to  that  side  of  the  fairway 
or  mid-channel  thereof  which  lies  on  the  starboard  side  of  such  vessel ; 
and  if  tiie  master  or  other  person  having  charge  of  any  steam  vessel 
neglect  to  observe  these  Regulations  or  either  of  them,  he  shall  for  every 
BQoh  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds. 

Then  came  17  &  18  Vict.  c.  104,  ss.  296,  297  : 

}  886.  Whenever  any  ship,  whether  a  steam  or  sailing  ship  proceeding 
in  one  direction,  meets  anotiier  ship,  whether  a  steam  or  sailing  ship, 
proceeding  in  another  direction,  so  that  if  both  ships  were  to  continue 
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their  respectiye  oourseB  tber  would  paas  so  near  as  to  involTe  any  risk  of 
a  oolliaion,  the  helxna  uf  both  ships  shall  be  put  to  port  so  as  to  paas  on  the 
port  side  of  each  other,  and  this  rule  shall  be  obeyed  bj  all  steamships 
and  by  all  sailing  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  dose-hamed  or  not,  unless  the  droumstanoes  of  the  case  are 
such  as  to  render  a  departure  from  the  rule  neoessarr  in  order  to  avoid 
immediate  dflmger,  and  subject  also  to  proviso  that  due  regard  shall  be 
had  to  the  dangers  of  navigation,  and,  as  regards  sailing  ships  on  the 
starboard  tadc  dose-hauled,  to  the  keeping  of  ships  under  command. 

§  897.  Eveiy  steamship  when  navigating  any  narrow  diannd  shall, 
whenever  it  is  safe  and  practicable,  kee]^  to  that  side  of  the  fairwuy  or 
mid-channd  which  lies  on  the  starboard  side  of  such  steamship. 

All  theee  enactments  have  been  repealed,  and  the  only  Act 
upon-  the  subject  now  in  force  is  25  &  26  Vict.  c.  63,  above 
stated. 


36  &  37  Vict.  c.  85. 


Duties  of  §  16.  In  eyeiy  case  of  collision  between  two  vessels  it  shall 

master  in  case  be  the  duty  of  the  master  or  person  in  charge  of  each  vessel, 
of  collision.      j£  j^jj^  gQ  fo^  Q^Q  jj^Q  ^jQj^  ^Q  gQ  without  danger  to  his  own  vessel, 

crew,  and  passengers  (if.  any),  to  stay  by  the  other  vessel  nntil 
he  has  ascertained  that  she  has  no  need  of  further  assistance, 
and  to  render  to  the  other  vessel,  her  master,  crew,  and  pas- 
sengers (if  any)  such  assistance  as  may  be  practicable  and  as 
may  be  necessary  in  order  to  save  liiem  £rom  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the  master  or 
person  in  charge  of  the  other  vessel  the  name  of  his  own 
vessel  and  of  her  port  of  registry,  or  of  the  port  or  place  to 
which  she  belongs,  and  also  the  names  of  the  ports  and 
places  from  which  and  to  which  she  is  boimd. 

If  he  fails  to  do  so,  and  no  reasonable  cause  for  such  failure 
is  shown,  the  collision  shall,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act, 
neglect,  or  default. 

Every  master  or  person  in  charge  of  a  British  vessel  who 
fails  without  reasonable  cause  to  render  such  assistance  or 
give  such  assistance  as  aforesaid  shall  be  deemed  guilty  of  a 
misdemeanour,  and  if  he  is  a  certificated  officer,  an  inquizj 
into  his  conduct  may  be  held,  and  his  certificate  may  be  can- 
celled or  suspended. 
Liabiliiy  for         ^  17.  If  in  any  case  of  collision  it  is  proved  to  the  Court 
infringement    before  which  the  case  is  tried  that  any  of  the  E^^ations 
ofBegulations  for  preventing  collision  contained  in   or   made   under  the 
^^  o*         Merchant  Shipping  Acts,  1 854  to  1 873,  has  been  infringed,  the 
°*  ship  by  whicn  such  Kegulation  has  been  infringed  shall  be 

deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circimustanoes  of  the  case  made  departure 
from  the  Begulation  necessary. 
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THE  REGULATIONS  FOR  PREVENTING 
COLLISIONS  AT  SEA  (a;). 

Art.  1.  In  the  following  rules  every  Bteamahip  which  is 
under  sail  and  not  under  steam  is  to  be  considered  a  sailing 
ship;  and  eveiy  steamship  which  is  under  steam,  whether 
under  sail  or  not,  is  to  be  considered  a  ship  under  steam. 

Rules  concerning  Lights. 

Art.  -2.  The  lights  mentioned  in  the  following  articles, 
numbered  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  and  no  others,  shaU 
be  carried  in  all  weathers,  from  sunset  to  sunrise. 

Art.  3.  A  sea-going  steamship  when  imder  way  shall 
cany — 
(a.)  On,  or  in  front  of,  the  foremast,  at  a  height  above  the 
hull  of  not  less  than  20  feet,  and  if  the  breadth  of 
the  ship  exceeds  20  feet  then  at  a  height  above  the 
hull  not  less  than  such  breadth,  a  bright  white  light, 
so  constructed  as  to  show  an  uniform  and  unbroken 
light  over  an  arc  of  the  horizon  of  20  points  of  the 
compass,  so  fixed  as  to  throw  the  light  10  points  on 
each  side  of  the  ship,  viz.,  from  right  ahead  to  2  points 
abaft  the  beam  on  either  side ;  and  of  such  a  cha- 
racter as  to  be  visible  on  a  dark  night,  with  a  dear 
atmosphere,  at  a  distance  of  at  least  five  miles : 
(b.)  On  the  starboard  side,  a  green  light,  so  constructed  as 
to  show  an  uniform  and  unbroken  light  over  an  arc 
of  the  horizon  of  10  points  of  the  compass,  so  fixed 
as  to  throw  the  light  from  right  ahead  to  two  points 
abaft  the  beam  on  the  starboard  side,  and  of  such  a 
character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  two  miles, 
(c.)  On  the  port  side,  a  red  light,  so  constructed  as  to  show 
an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  10  points  of  the  compass,  so  fixed  as  to 
throw  the  light  from  right  ahead  to  2  points  abaft 
the  beam  on  the  port  side,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a  dear  atmo- 
sphere, at  a  distance  of  at  least  two  miles. 

{x)  Of  1884. 
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(d.)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

Art.  4.  A  steamship,  when  towing  another  ship,  shall,  in 
addition  to  her  side  lights,  carry  two  bright  white  lights  in  a 
vertical  line  one  over  the  other,  not  less  man  three  feet  apart, 
so  as  to  distinguish  her  from  other  steafllfflljR!'  Each  of 
these  lights  shall  be  of  the  same  construction  and  character, 
and  sh^  be  carried  in  the  same  position  as  the  white  light 
which  other  steamships  are  required  to  carry. 

Art.  5.  (a.)  A  ship,  whether  a  steamship  or  a  sailing  ship, 
which  from  any  accident  is  not  under  command,  shall  at  night 
carry,  in  the  same  position  as  the  white  light  which  steam- 
ships are  required  to  carry,  and,  if  a  steamship,  in  place  of 
that  light,  three  red  lights  in  globular  lanterns,  each  not  less 
than  ten  inches  in  diameter,  in  a  vertical  line  one  over  the 
other,  not  less  than  three  feet  apart,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night  with  a  dear  atmosphere  at  a 
distance  of  at  least  two  miles;  and  shall  by  day  carry  in  a 
vertical  line,  one  over  the  other,  not  less  than  three  feet  apart, 
in  front  of  but  not  lower  than  her  foremast  head,  three  black 
balls  or  shapes  each  two  feet  in  diameter. 

(b.)  A  ship,  whether  a  steamship  or  a  sailing  ship,  employed 
in  laying  or  in  picking  up  a  telegraph  cable,  shall  at  night 
carry  in  the  same  position  as  the  white  light  which  steam- 
ships are  required  to  carry,  and,  if  a  steamship,  in  place  of 
that  light,  three  lights  in  globular  lanterns  each  not  less  than 
ten  inches  in  diameter,  in  a  vertical  line  over  one  another,  not 
less  than  six  feet  apart;  the  highest  and  lowest  of  these 
lights  shall  be  red,  and  the  middle  light  shall  be  white,  and 
they  shall  be  of  such  a  character  that  the  red  lights  shall  be 
visible  at  the  same  distance  as  the  white  light.  By  day  she 
shall  carry  in  a  vertical  line  one  over  the  other,  not  less  than 
six  feet  apart,  in  front  of  but  not  lower  than  her  foremast  head, 
three  shapes  not  less  than  two  feet  in  diameter,  of  which  the 
top  and  bottom  shall  be  globular  in  shape  and  red  in  colour, 
and  the  middle  one  diamond  in  shape,  and  white  (a). 

(c.)  The  ships  referred  to  in  this  Article,  when  not  making 
any  way  through  the  water,  shall  not  carry  the  side  lights, 
but  when  making  way  shall  carry  them. 

(d.)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  ships  as  signals  that  the  ship 
showing  them  is  not  under  command,  and  cannot  therefore 
get  out  of  the  way. 

(a)  See  48  &  49  Yiot.  o.  49,  a.  6. 
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The  signals  to  be  made  by  ships  in  distress  and  requiring 
assistance  are  contained  in  Art.  27. 

Art.  6.  A  sailing  ship  under  way,  or  being  towed,  shaU 
carry  the  same  lights  as  are  provided  by  Art.  3  for  a  steam- 
ship under  way  with  the  exception  of  the  white  light,  which 
she  shall  never  carry. 

Art.  7.  Whenever,  as  in  the  case  of  small  vessels  during 
bad  weather,  the  green  and  red  side  lights  cannot  be  fixed, 
these  lights  shall  be  kept  on  deck,  on  their  respective  sides  of 
the  vessel,  ready  for  use ;  and  shall,  on  the  approach  of  or 
to  other  vessels,  be  exhibited  on  their  respective  sides  in 
sufficient  time  to  prevent  collision,  in  such  manner  as  to  make 
them  most  visible,  and  so  that  the  green  light  fihall  not  be 
seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  out- 
side with  the  colour  of  the  light  they  respectively  contain,  and 
shall  be  provided  with  proper  screens. 

Art.  8.  A  ship,  whether  a  steamship  or  a  sailing  ship,  when 
at  anchor  shall  carry,  where  it  can  best  be  seen,  but  at  a 
height  not  exceeding  twenty  feet  above  the  hull,  a  white 
light,  in  a  globular  lantern  of  not  less  than  eight  inches  in 
diameter,  and  so  constructed  as  to  show  a  clear  uniform  and 
unbroken  light  visible  aU  round  the  horizon  at  a  distance  of 
at  least  one  mile. 

Art.  9.  A  pUot  vessel,  when  engaged  on  her  station  on 
pilotage  duty,  shall  not  carry  the  nghts  required  for  other 
vessels,  but  shall  carry  a  white  light  at  the  masthead,  visible 
all  round  the  horizon,  and  shall  also  exhibit  a  flare-up  light 
or  flare-up  lights  at  short  intervals,  which  shall  never  exceed 
fifteen  nunutes. 

A  pilot  vessel,  when  not  engaged  on  her  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  ships. 

Art.  10.  Open  boats  and  Ashing  vessels  of  less  than  twenty 
tons  net  registered  tonnage,  when  under  way  and  when  not 
having  their  nets,  trawls,  dredges  or  lines  in  the  water,  shall 
not  be  obliged  to  carry  the  coloured  side-lights ;  but  every 
such  boat  and  vessel  shall  in  lieu  thereof  have  ready  at  hand 
a  lantern  with  a  green  glass  on  the  one  side,  and  a  red  glass 
on  the  other  side,  and,  on  approaching  to  or  being  approached 
by  another  vessel,  such  lantern  shall  be  exhibited  in  sufficient 
time  to  prevent  collision,  so  that  the  green  light  shall  not  be 
seen  on  the  port  side  nor  the  red  light  on  the  starboard  side. 

The  following  portion  of  this  Article  applies  only  to  fishing 
vessels  and  boats  when  in  the  sea  off  the  coast  of  Europe 
lying  north  of  Cape  Finisterre  : — 

(a.)  All  fishing  vessels  and  fishing  boats  of  twenty  tons  net 
registered  tonnage  or  upwards  when  under  way  and 
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when  not  required  by  the  following  regulations  in 
this  Article  to  carry  and  show  the  lights  therein 
named,  shall  carry  and  show  the  same  lights  as  other 
vessels  under  way. 

(b.)  All  vessels  when  engag^  in  fishing  with  drift  nets 
shall  exhibit  two  white  lights  from  any  part  of  the 
vessel  where  they  can  be  best  seen.  Such  lights 
shall  be  placed  so  that  the  vertical  distance  between 
them  shall  be  not  less  than  six  feet  and  not  more 
than  ten  feet ;  and  so  that  the  horizontcd  distance 
between  them  measured  in  a  line  with  the  keel  of 
the  vessel  shall  be  not  less  than  five  feet  and  not 
more  than  ten  feet.  The  lower  of  these  two  lights 
shall  be  the  more  forward,  and  both  of  them  shall 
be  of  such  a  character,  and  contained  in  lanterns  of 
such  construction  as  to  show  all  round  the  horizon  on 
a  dark  night  with  a  clear  atmosphere,  for  a  distance 
of  not  less  than  three  miles. 

(c.)  A  vessel  employed  in  line  fishing  with  her  lines  out 
shall  carry  the  same  litrhts  as  a  vessel  when  eneaired 
in  Miiiig  with  drift  neta.  ^ 

(d  )  If  a  vessel  when  fishing  becomes  stationary  in  conse- 
quence of  her  gear  getting  fast  to  a  rock  or  other 
obstruction,  she  shall  show  the  light  and  make  the 
fog  signal  for  a  vessel  at  anchor. 

(e.)  Fishing  vessels  and  open  boats  may  at  any  time  use  a 
flare-up  in  addition  to  the  lights  which  they  are  by 
this  Article  required  to  carry  and  show.  All  flare-up 
lights  exhibited  by  a  vessel  when  trawling,  dredging, 
or  fishing  with  any  kind  of  drag  net  shcdl  be  shown 
at  the  after  part  of  the  vessel,  excepting  that,  if  the 
vessel  is  hanging  by  the  stem  to  her  trawl,  dredge 
or  drag  net,  they  shall  be  exhibited  from  the  bow. 

(f.)  Every  fishing  vessel  and  every  open  boat  when  at 
anchor  between  sunset  and  sunrise  shall  exhibit  a 
white  light  visible  all  round  the  horizon  at  a  dis- 
tance of  at  least  one  mile. 

(g.)  In  fog,  mist  or  falling  snow,  a  drift  net  vessel  atttuihed 
to  her  nets  and  a  vessel  when  trawling,  dredging,  or 
fishing  with  any  kind  of  drag  net,  and  a  vessel  em- 
ployed in  line  fishing  with  her  lines  out,  shall  at 
intervals  of  not  more  than  two  minutes  make  a  blast 
with  her  fog-horn  and  ring  her  bell  alternately  (6). 

Art.  11.  A  ship  which  is  being  overtaken  by  another  shall 

(b)  Article  10  of  the  Regulations  GomiQil  of  3(Hih  Deoember,    1884, 

of  1880,  applicable  to  certain  foreign  as  to  British  trawlers*  lights  in  the 

fishermen  and  to  British  fishermen  seas  north  of  FimsteiTe,   are  set 

in  certain  waters,  and  an  Order  in  ont  below,  p.  544. 
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show  from  lier  stem  to  such  last-mentioned  ship  a  white 
light  or  a  flare-up  light. 

Sound  Signals /or  Fog,  Sfc. 

Art.  12.  A  steamship  shall  be  provided  with  a  steam  whistle 
or  other  efficient  steam  sound  signal,  so  placed  that  the  sound 
maj  not  be  intercepted  by  any  obstructions,  and  with  an  effi- 
cient fog-horn  to  be  sounded  by  a  bellows  or  other  mechanical 
means,  and  also  with  an  efficient  bell  (c).  A  sailing  ship  shall 
be  provided  with  a  similar  fog-horn  and  bell. 

In  fog,  mist  or  falling  snow,  whether  by  day  or  night,  the 
signals  described  in  this  Article  shall  be  used  as  follows ;  that 
is  to  say, 

(a.)  A  steamship  under  way  shall  make  with  her  steam- 
whistle,  or  other  steam  sound  signal,  at  intervals  of 
not  more  than  two  minutes,  a  prolonged  blast, 
(b.)  A  sailing  ship  under  way  shall  make  with  her  fog-horn, 

at  intervals  of  not  more  than  two  minutes,  when  on  ^ 

the  starboard  tack  one  blast,  when  on  the  port  tack 
two  blasts  in  succession,  and  when  with  the  wind 
abaft  the  beam  three  blasts  in  succession, 
(c.)  A  steamship  and  a  sailing-ship  when  not  imder  way 
shall,  at  intervals  of  not  more  than  two  minutes, 
ring  the  bell. 

Speed  of  Ships  to  he  Moderate  in  Fog^  Sfc. 

Art.  13.  Every  ship,  whether  a  sailing  ship  or  steam-ship, 
shall,  in  a  fog,  mist  or  falling  snow,  go  at  a  moderate  speed. 

Steering  and  Sailing  Rules. 

Art.  14.  When  two  sailing  ships    are    approaching  one 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall 
keep  out  of  the  way  of  the  other,  as  follows,  viz. : — 
(a.)  A  ship  which  is  running  free  shall  keep  out  of  the  way 

of  a  ship  which  is  close-hauled, 
(b.)  A  ship  which  is  dose-haliled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  ship  which  is  close-hauled 

on  me  starboard  tack, 
(c.)  When  both  are  running  free  with  the  wind  on  difPerent 

sides,  the  ship  which  has  the  wind  on  the  port  side 

shall  keep  out  of  the  way  of  the  other, 
(d.)  When  both  are  running  free  with  the  wind  on  the 

(e)  The  following  note  is  ap-  tions  require  a  bell  to  be  used  a 
pended  to  the  Order  in  GounGU :  dnun  will  be  sabetitated  on  board 
*'In  idl  oases  where  the  Regola-      Turkish  vesselB." 
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same  side,  the  ahip  which  is  to  windward  ehall  keep 
out  of  the  way  of  the  ship  which  is  to  leeward. 

(e.)  A  ship  which  has  the  wind  aft  shall  keep  out  of  the 
way  of  the  other  ship. 

Art.  15.  If  two  ships  nnder  steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  inyolye  risk  of  collision,  each  shall 
alter  her  course  to  starboard,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

This  Article  only  applies  to  cases  where  ships  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  riw 
of  collision,  and  does  not  apply  to  two  ships  which  must,  if 
both  keep  on  their  respective  courses,  pass  dear  of  each  other. 

The  o^y  cases  to  which  it  does  apply  are  when  each  of  the 
two  ships  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other 
words,  to  cases  in  which,  by  day,  each  ship  sees  the  masts  of 
the  other  in  a  line,  or  nearly  in  a  line,  with  her  own ;  cmd, 
by  night,  to  cases  in  which  each  ship  is  in  such  a  position  as 
to  see  both  the  side  lights  of  the  other. 

It  does  not  apply  by  day,  to  cases  in  which  a  ship  sees 
another  ahead  crossing  her  own  course ;  or  by  night,  to  cases 
where  the  red  light  of  one  ship  is  opposed  to  the  red  light  of 
the  other,  or  where  the  green  light  of  one  ship  is  opposed  to 
the  green  light  of  the  other,  or  where  a  red  light  without  a 
green  light,  or  a  green  light  without  a  red  light,  is  seen  ahead, 
or  where  both  green  and  red  lights  are  seen  anywhere  but 
aliead. 

Art.  1 6.  If  two  ships  imder  steam  are  crossing  so  as  to  invdve 
risk  of  collision,  the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  17.  If  two  ships,  one  of  which  is  a  sailing-ship  and  the 
other  a  steamship,  are  proceeding  in  such  directions  as  to 
involve  risk  of  collision,  the  steamship  shall  keep  out  of  the 
way  of  the  sailing-ship. 

Art.  18.  Every  steamship  when  approaching  another  ship 
so  as  to  involve  risk  of  collision  shall  slacken  her  speed, 
or  stop  and  reverse,  if  necessary. 

Art.  19.  In  taking  any  course  authorized  or  required  by 
these  Begulations  a  steamship  under  way  may  indicate  that 
course  to  any  other  ship  which  she  has  in  sight  by  the  fol- 
lowing signals  on  her  steam  whistle,  viz. : — 

One  short  blast  to  mean  "  I  am  directing  my  course  to  star- 
board." 

Two  short  blasts  to  mean  *'  I  am  directing  my  course  to 
port." 

Tluree  short   blasts   to  mean  '<I  am   going  fuU   speed 
astern." 

The  use  of  thse  signals  is  optional ;  but  if  they  are  used, 
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the  coiuse  of  tlie  ship  must  be  in  accordance  with,  the  signal 
made. 

Art.  20.  Notwithstanding  anything  contained  in  any  pre- 
ceding Article,  every  ship,  whether  a  sailing-ship  or  a  steam- 
ship, overtaking  any  other,  shall  keep  out  of  the  way  of  the 
overtaken  ship. 

Art.  21.  In  narrow  channels  every  steamship  shall,  when 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of  such  ship. 

Art.  22.  Where  by  the  above  rules  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shaU  keep  her  course. 

Art.  23.  In  obeying  and  construing  these  rules,  due  regard 
shaU  be  had  to  all  dangers  of  navigation ;  and  to  any  special 
circumstances  which  may  render  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  immediate  danger. 

No  Ship  under  any  circumstances  to  neglect  proper  Precautions, 

Art.  24.  Nothing  in  these  rules  shall  exonerate  any  ship  or 
the  owner,  master  or  crew  thereof,  from  the  consequences  of 
any  neglect  to  cany  lights  or  signals,  or  of  any  neglect  to 
keep  a  proper  look-out,  or  of  the  neglect  of  any  precaution 
which  may  be  ^required  by  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of  the  case. 

Reservation  of  Rules  for  Harbours  and  Inland  Navigation. 

Art.  25.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  a  special  rule,  duly  made  by  local  authority, 
relative  to  the  navigation  of  any  harbour,  river  or  inland 
navigation. 

Special  Lights  for  Squadrons  and  Convoys, 

Art.  26.  Nothing  in  these  rules  shaU  interfere  with  the  ope- 
ration of  any  special  rules  made  by  the  government  of  any 
nation  with  respect  to  additional  station  and  signal  lights  for 
two  or  more  ships  of  war,  or  for  ships  sailing  under  convoy. 

Art.  27.  When  a  ship  is  in  distress  and  requires  assistance 
from  other  ships  or  from  the  shore,  the  following  shaU  be 
the  signals  to  be  used  or  displayed  by  her,  either  together  or 
separately :  that  is  to  say — 

In  the  daytime — 

1.  A  gun  fired  at  intervals  of  about  a  minute ; 

2.  The  international  code  signal  of  distress  indicated  by 

N.C.; 

3.  The  distant  signal,  consisting  of  a  square  flag,  having 

either  above  or  below  it  a  ball,  or  anything  resem- 
bling a  ball. 
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At  niffht — 

1 .  A  g^on  fired  at  interrals  of  about  a  minute ; 

2.  Fl^es  on  the  ship  (as  from  a  burning  tar  barrel,  oil 

barrel,  &c.) ; 

3.  Bockets  or  t^ells,  throwing  stars  of  any  colour  or  de- 

scription, fired  one  at  a  time,  at  short  intervals. 

Article  10  of  the  RegulatioM  o/ 1880. 

Art.  10.  (a.)  Open  fishing^boats  and  other  open  boats  when 
under  way  shaJl  not  be  obliged  to  carry  the  side  lights  required 
for  other  vessels ;  but  every  such  boat  shall,  in  lieu  thereof, 
have  ready  at  hand  a  lantern  with  a  green  glass  on  the  one 
side  and  a  red  glass  on  the  other  side ;  and  on  the  approach 
of  or  to  other  vessels,  such  lantern  shall  be  exhibited  in 
sufficient  time  to  prevent  collision,  so  that  the  green  light 
shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the 
starboard  side. 

(b.)  A  fishing  vessel  and  an  open  boat  when  at  anchor  shall 
exhibit  a  bright  white  light. 

(c.)  A  fishing  vessel,  when  employed  in  drift  net  fishing, 
shall  carry  on  one  of  her  masts  two  red  lights  in  a  vertical 
line  one  over  the  other,  not  less  than  three  feet  apart. 

(d.)  A  trawler  at  work  shall  carry  on  one  of  her  masts  tsro 
lights  in  a  vertical  line  one  over  the  other^  not  less  than  three 
feet  apart,  the  upper  light  red,  and  the  lower  green,  and  shall 
also  either  carry  the  side  lights  required  for  other  vessels,  or 
if  the  side  lights  cannot  be  carried,  have  ready  at  hand  the 
coloured  lights  as  provided  in  Art.  7,  or  a  lantern  with  a  red 
and  a  green  slide  as  described  in  paragraph  (a.)  of  this  Article. 

(e.)  Fishing  vessels  and  open  boats  shaU  not  be  prevented 
from  using  a  flare-up  in  addition,  if  they  desire  to  do  so. 

(f.)  The  lights  mentioned  in  this  Article  are  substituted  for 
those  mentioned  in  the  12th,  13th,  and  14th  Articles  of  the 
Convention  scheduled  to  the  Sea  Fisheries  Act,  1868  {d). 

(fi^.)  All  lights  required  by  this  Article,  except  side  lights, 
shall  be  in  globular  lanterns  so  constructed  as  to  show  all 
round  the  horizon.  

The  following  Begrdation,  applicable  only  to  British  fiahing  craft  m 
the  waters  mentioned  below,  was  made  by  Order  in  Connoii  of  30th 
Deo.  1884.  After  redting  the  power  to  modify  Reg^nlations  given  by 
26  &  26  Vict.  c.  63,  and  Artioles  3,  6,  and  10  of  the  BegolationB  of  1884, 
the  order  prooeeds  as  follows : — 

As  regards  steam  vessels  engaged  in  trawling  when  under 
steam,  such  vessels,  if  of  twenty  tons  gross  re^ster  tonnage 

{d)  See  supra^  p.  386,  for  this  Act  and  others  which  affect  it  The 
conyention  has  neyer  been  in  force. 
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or  upwards,  and  having  their  trawls  in  the  water,  and  not 
being  stationary  in  consequence  of  their  gear  getting  fast  to  a 
rock  or  other  obstruction,  shall,  between  sunset  and  sunrise, 
either  carry  and  show  the  lights  required  by  the  said  recited 
Art.  3  of  the  Begulations  aforesaid,  or  shall  carry  and  show 
in  lieu  thereof  and  in  substitution  therefor,  but  not  in  addition 
thereto,  other  lights  of  the  description  set  forth  in  Part  I.  of 
the  Schedule  hereto. 

As  regards  saiUng  vessels  engaged  in  trawling,  such  vessels, 
if  of  twenty  tons  net  register  tonnage  or  upwards,  and  having 
their  trawls  in  the  water,  and  not  being  stationary  in  conse- 
quence of  their  gear  getting  fast  to  a  rock  or  other  obstruction, 
^all,  between  sunset  and  sunrise,  either  carry  and  show  the 
lights  required  by  the  said  recited  Art.  6  of  the  Regulations 
aforesaid,  or  shall  carry  and  show  in  lieu  thereof  and  in  sub- 
stitution therefor,  but  not  in  addition  thereto,  other  lights  of 
the  description  set  forth  in  Part  II.  of  the  Schedule  hereto. 

The  red  and  green  lights,  which  are  by  this  Order  per- 
mitted as  aforesaid  to  be  carried  in  lieu  of  the  lights  required 
by  Art.  3  and  Art.  6  of  the  said  recited  Hegulations  respec- 
tively, shall  be  of  such  a  character  as  to  be  visible  at  a 
distance  of  not  less  than  two  miles  on  a  dark  night  with  a 
dear  atmosphere. 

And  her  Majesty  is  pleased  further  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  or  upwards,  and 
sailing  vessels  of  twenty  tons  net  register  tonnage  or  upwards 
engaged  in  trawling,  when  under  way  between  sunset  and 
sunrise,  but  not  having  their  trawls  in  the  water,  shall,  if 
steamships,  carry  and  show  the  lights  required  by  Art.  3 
above  recited,  and  if  sailing  ships  shall  carry  and  show  the 
lights  required  by  Art.  6  above  recited.  Provided,  however, 
that  the  modifications  and  additions  set  forth  in  Parts  I.,  H., 
of  the  Schedule  hereto  shall  not  be  applicable  to  the  fishing 
vessels  and  boats  of  any  foreign  country  unless  and  until  the 
same  shall  have  been  made  applicable  thereto  by  Order  in 
Council. 


SCHEDITLE. 

Pabt  L — Steam  Vessels, 

(1)  On  or  in  front  of  the  foremast  head,  and  in  the  same 
position  as  the  white  light  which  other  steamships  are  required 
to  carry,  a  lanthom  {sic)  showing  a  white  light  ahead,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side. 
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Such  lantiiorn  shall  be  so  constructed,  £tted,  and  arranged,  as 
to  show  an  uniform  and  unbroken  white  light  over  an  arc  of 
the  horizon  of  four  points  of  the  compass,  and  an  uniform 
and  unbroken  green  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  and  an  uniform  and  unbroken  red  light 
oyer  an  arc  of  the  horizon  of  ten  points  of  the  compass ;  and 
it  shall  be  so  fixed  as  to  show  the  white  light  &om  right 
ahead  to  two  points  on  the  bow  on  each  side  of  the  ship,  the 
green  light  from  two  points  on  the  starboard  bow  to  four 
points  abaft  the  beam  on  the  starboard  side,  and  the  red  light 
from  two  points  on  the  port  bow  to  four  points  abaft  the  beam 
on  the  port  side ;  and  (2)  a  white  light  in  a  globular  lanthorn 
'  of  not  less  than  eight  inches  in  diameter  and  so  constructed 
as  to  show  a  clear  uniform  and  unbroken  light  all  round  the 
horizon.  The  lanthorn  containing  such  white  light  shall  be 
carried  lower  than  the  lanthorn  showing  the  green,  white 
and  red  lights  as  aforesaid,  so,  however,  that  the  vertical 
distance  between  them  shall  not  be  less  than  six  feet  nor 
more  than  twelve  feet. 

Pabt  II. — Sailing  Vessels, 

(1)  On  or  in  front  of  the  foremast  head,  a  lanthorn  having 
a  green  glass  on  the  starboard  side  and  a  red  glass  on  the 
port  side,  so  constructed,  fitted,  and  arranged  that  the  red 
and  green  do  not  converge,  and  so  as  to  show  an  uniform 
and  unbroken  green  light  over  an  arc  of  the  horizon  of 
twelve  points  of  the  compass,  and  an  uniform  and  unbroken 
red  Kght  over  an  arc  of  the  horizon  of  twelve  points  of  the 
compass,  and  it  shall  be  so  fixed  as  to  show  the  green  light 
from  right  ahead  to  four  points  abaft  the  beam  on  the  star- 
board side,  and  the  red  light  from  right  ahead  to  four  points 
abaft  the  beam  on  the  port  side  ;  and  (2)  a  white  light  in  a 
globular  lanthorn  of  not  less  than  eight  inches  in  diameter, 
and  so  constructed  as  to  show  a  clear,  uniform,  and  unbroken 
light  aU  round  the  horizon.  The  lanthorn  containing  such 
white  light  shall  be  carried  lower  than  the  lanthorn  showing 
the  said  green  and  red  lights  as  aforesaid,  so,  however,  that 
the  vertical  distance  between  them  shall  not  be  less  than  six 
feet  and  not  more  than  twelve  feet. 

Part  II.  of  the  last-mentioned  regxdation  was  further  modified  by  Order 
in  Council  of  the  24th  of  June,  1885.  After  reciting  the  jMwer  to  modify 
the  Regulations,  the  Order  in  Ck)uncil  of  December  30th,  1884,  and  the 
joint  recommendation  of  the  Admiralty  and  the  Board  of  Trade,  the 
Order  proceeds  as  follows : — 

As  regards  sailing  vessels  engaged  in  trawling,  such  vessels 
having  tlieir  trawls  in  the  water  and  not  being  stationaiy  in 
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consequence  of  their  gear  getting  fast  to  a  rock  or  other 
obstraction,  if  they  do  not  carry  and  show  the  lights  required 
by  Art.  6  of  the  Regulations  aforesaid,  or  the  other  lights  of 
the  description  set  forth  in  Part  II.  of  the  schedule  to  the  said 
recited  Order  in  Council  of  the  30th  of  December,  1884,  shall 
carry  and  show  in  lieu  of  the  lights  required  by  Art.  6  of  the 
!Regulations  aforesaid,  or  the  other  lights  of  the  description 
set  forth  in  paragraph  2  of  the  Schedule  to  the  said  recited 
Order,  other  lights  as  follows  :  that  is  to  say, — 

A  white  light  in  a  globular  lanthom  of  not  less  than  eight 
inches  in  diameter,  and  so  constructed  as  to  show  a  clear 
uniform  and  unbroken  light  all  round  the  horizon,  and  . 
visible  on  a  dark  night,  with  a  clear  atmosphere,  for  a 
distance  of  at  least  two  miles ;  and  also  a  sufficient  supply 
of  red  pyrotechnic  lights  which  shall  each  burn  for  at 
least  thirty  seconds,  and  shall,  when  so   burning,   be 
visible  for  the  same  distance  under  the  same  conditions 
as  the  white  light.     The  white  light  shall  be  shown  from 
sunset  to  sunrise,  and  one  of  the  red  pyrotechnic  lights 
shall  be  shown  on  approaching,  or  on  being  approached 
by,  another  ship  or  vessel  in  sufficient  time  to  prevent 
collision. 
Now,   therefore,   Her  Majesty,   by  virtue  of  the  powers 
vested  in  her  by  the  said  Act,  and  by  and  with  the  advice  of 
her  Privy  Council,  is  pleased  to  direct  that  on  and  after  the 
24th  day  of  June,  1885,  the  Eegulations  contained  in  the 
Schedule  to  the  Order  in  Council  of  the  11th  day  of  August, 
1884,  shall,  as  regards  British  sailing  fishing  vessels  and 
boats,  when  in  the  sea  off  the  coast  of  Europe,  lying  north  of 
Cape  Finisterre,  be  further  modified  and  added  to  accordingly ; 
that  is  to  say,  such  sailing  vessels  shall,  whatever  be  their 
tonnage,  be  at  liberty  to  carry  the  substituted  lights  herein- 
before described  in  lieu  of,  and  in  substitution  for,  but  not  in 
addition  to,  the  Hghts  prescribed  to  be  carried  by  such  sailing 
vessels  by  the  Orders  in  Council  dated  respectively  the  1 1th 
day  of  August,  1884,  and  the  30th  day  of  December,  1884. 
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The  following  are  the  JRepulattons  approved  at  the  Inter- 
national Marine  Conference  held  at  Washington  in  1889 — 
1890(a):— 


REGULATIONS  FOR  PREVENTING 
COLLISIONS  AT  SEA. 

Preliminary, 

These  Eules  shall  be  followed  by  all  vessels  upon  the  high 
seas  and  in  all  waters  connected  therewith  navigable  by  sea- 
going vessels. 

In  the  following  Bules  every  steam  vessel  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  vessel, 
and  every  vessel  under  steam,  whether  under  sail  or  not,  is  to 
be  considered  a  steam  vessel. 

The  words  '* steam  vessel*^  shall  include  any  vessel  pro- 
pelled by  machinery. 

A  vessel  is  ''  u?ider  wag  "  within  the  meaning  of  these  Eules 
when  she  is  not  at  anchor,  or  made  fast  to  the  shore,  or 
aground. 

Eules  concerning  Lights,  Sfc, 

The  word  *^ visible^*  in  these  Eules,  when  applied  to  lights, 
shall  mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

Art.  1.  The  Eules  concerning  lights  shall  be  complied  with 
in  all  weathers  from  sunset  to  sunrise,  and  during  such  time 
no  other  lights  which  may  be  mistaken  for  the  prescribed 
lights  shall  be  exhibited. 

Art.  2.  A  steam  vessel  when  under  way  shall  carry — 
(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel  without  a 
foremast,  then  in  the  fore  part  of  the  vessel,  at  a 
height  above  the  hull  of  not  less  than  twenty  feet, 
and  if  the  breadth  of  the  vessel  exceeds  twenty  feet, 
then  at  a  height  above  the  hull  not  less  than  such 
breadth,  so,  however,  that  the  light  need  not  be 
carried  at  a  greater  height  above  the  hull  than  forty 
feet,  a  bright  white  light,  so  constructed  as  to  show 
an  unbroken  light  over  an  arc  of  the  horizon  of 

(a)  These  Regulations  have  not  as  yet  (Jannaiy,  1891}  become  law. 
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twenty  points  of  the  compass,  so  fixed  as  to  throw 
the  light  ten  points  on  each  side  of  the  vessel,  viz., 
from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  five  miles. 

(b)  On  the  starboard  side  a  green  light  so  constructed  as  to 

show  an  unbroken  light  over  an  arc  of  the  horizon 

of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 

light  from  right  ahead  to  two  points  abaft  the  beam 

on  the  starboard  side,  and  of  such  a  character  as  to     .      n't         J 

be  visible^t  least  two  miles.  ^*  *^*'^^    jj^ 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show 

an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on 
the  port  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  two  miles. 

(d)  The  said  green  and  recLlights  shall  be  fitted  with  in-    f ^8-c 

board  screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

(e)  A  steam  vessel  when  under  way  may  carry  an  addi- 

tional white  light  similar  in  construction  to  the  light 
mentioned  in  sub-division   (a).     These  two  lights 
shall  be  so  placed  in  line  with  ihe  keel  that  one  shall 
be  at  least  fifteen  feet  higher  than  the  other,  and  in 
such  a  position  with  reference  to  each  other  that  the 
lower  light  shall  be  forward  of  the  upper  one.     The 
vertical  distance  between  these  lights  shall  be  less 
than  the  horizontal  distance. 
Art.  3.  A  steam  vessel,  when  towing  another  vessel,  shall, 
in  addition  to  her  side  lights,  carry  two  bright  white  lights 
in  a  vertical  line  one  over  the  oUier,  not  less  than  six  feet 
apart,  and  when  towing  more  than  one  vessel  shall  carry  an 
additional  bright  white  light  six  feet  above  or  below  such 
Hghts,  if  the  length  of  the  tow,  measuring  from  the  stem  of 
thetowing-vessei  to  the  stem  of  the  last  vessel  towed,  exceeds 
600  feet.     Each  of  these  lights  shall  be  of  the  same  con- 
straction  and  character,  and  shall  be  carried  in  the  same 
position  as  the  white  light  mentioned  in  Article  2  (a),  except- 
ing the  additional  light,  which  may  be  carried  at  a  height  of 
not  less  than  fourteen  feet  above  the  hull. 

Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  aftermast  for  the  vessel  towed  to  steered  by,  but 
such  light  shall  not  be  visible  forward  of  the  beam. 

Art.  4. — (a)  A  vessel  which,  from  any  accident,  is  not  under 
command  shall  carry  at  the  same  height  as  the  white  light 
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mentioned  in  Article  2  (a)  where  they  can  best  he  seen,  and, 
if  a  steam  vessel,  in  lieu  of  that  light,  two  red  lights  in  a 
vertical  line  one  over  the  other,  not  less  than  six  feet  apart, 
and  of  such  a  character  as  to  be  visible  all  round  the  horizon 
at  a  distance  of  at  least  two  miles ;  and  shall  by  day  carry  in 
a  vertical  line  one  over  the  other,  not  less  than  six  feet  apeot, 
where  they  can  best  be  seen,  two  black  balls  or  shapes,  each 
two  feet  in  diameter. 

(b)  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph 
cable  shall  cany  in  the  same  position  as  the  white  ligkt 
mentioned  in  Article  2  (a),  cmd,  if  a  steam  vessel,  in  lieu  of 
that  light,  three  lights  in  a  vertical  line  one  over  the  other, 
not  less  than  six  feet  apart.  The  highest  and  lowest  of  these 
lights  shall  be  red,  and  the  middle  light  shall  be  vrhite,  and 
they  shall  be  of  such  a  character  as  to  be  visible  all  round  the 
horizon  at  a  distance  of  at  least  two  miles.  By  day  she  shall 
carry  in  a  vertical  line  one  over  the  other,  not  less  than  six 
feet  apart,  where  they  can  best  be  seen,  three  shapes  not 
less  than  two  feet  in  diameter,  of  which  the  highest  and 
lowest  shall  be  globular  in  shape  and  red  in  colour,  and  the 
middle  one  diamond  in  shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article,  when  not  making 
way  through  the  water,  shall  not  carry  the  sidelights,  but 
when  making  way  shall  carry  them. 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  vessels  as  signals  that  the 
vessel  showing  them  is  not  under  command,  and  cannot  there- 
fore get  out  of  the  way. 

These  signals  are  not  signals  of  vessels  in  distress  and 
requiring  assistance.   Such  signals  are  contained  in  Article  31. 

Art.  6.  A  sailing  vessel  imder  way,  and  any  vessel  being 
towed,  shall  carry  the  same  lights  as  are  prescribed  by  Article  2 
for  a  steam-vessel  under  way,  with  the  exception  of  the  white 
lights  mentioned  therein,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels,  under 
way  during  bad  weather,  the  green  and  red  side  lights  cannot 
be  fixed,  these  lights  shall  be  kept  at  hand,  lighted  and  ready 
for  use ;  and  shall  on  the  approach  of  or  to  other  vessels,  he 
exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  a  manner  as  to  make  them  most  visible,  and 
so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor 
the  red  light  on  the  starboard  side,  nor,  if  practicable,  more 
than  two  points  abaft  the  beam  on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  out- 
side with  the  colour  of  the  light  they  respectively  contain,  and 
shall  be  provided  with  propelr  acreens. 
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Art.  7.  Steam-vessels  of  less  than  forty  and  yessels  under  [ 
oars  or  sails  of  less  than  twenty  tons  gross  tonnage  respec-  \  ^    /C, 

tiveljr^hen  under  way  shall  not  be  obliged  to  carry  the  lights    ^^^^^  -^•^''^^ 
mentiahed  in  Article  2,  (a),  (b),  and  (c) ;  but  if  they  do  not   V 
carry  them  they  shall  be  provided  with  the  following  lights  : 

1.  Steam-vessels  of  less  than  forty  tons  shall  carry : 

(a)  In  the  fore  part  of  the  vessel,  or  on  or  in  front  of 

the  funnel,  where  it  can  best  be  seen,  and  at  a 
height  above  the  gunwale  of  not  less  than  nine 
feet,  a  bright  white  light  constructed  and  fixed  as 
prescribed  in  Article  2  (a),  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  two  miles. 

(b)  Green  and  red  side  lights  constructed  and  fixed  as 
prescribed  in  Article  2,  (b)  and  (c),  and  of  such  a 
character  as  to  be  visible  at  a  distance  of  at  least 
one  mile,  or  a  combined  lantern  showing  a  green 
light  and  a  red  light  from  right  ahead  to  two 
points  abaft  the  beam  on  their  respective  sides. 
Such  lantern  shall  be  carried  not  less  than  three 
feet  below  the  white  light. 

2.  Small  steam-boats,  such  as  are  carried  by  sea-going 

vessels,  may  carry  the  white  light  at  a  less  height  than 
nine  feet  above  the  gunwale,  but  it  shall  be  carried 
above  the  combined  lantern  mentioned  in  sub-divi- 
sion 1  (b). 

3.  Vessels  uuder  oars  or  sails  of  less  than  twenty  tons  shall 

have  ready  at  hand  a  lantern  with  a  green  glass  on  one 
side  and  a  red  glass  on  the  other,  which,  on  the 
approach  of  or  to  other  vessels,  shall  be  exhibited  in 
sufficient  time  to  prevent  collision,  so  that  the  green  light 
shall  not  be  seen  on  the  port  side  nor  the  red  light  on  /^  ^^^^^.^^  A*^ 
the  starboard  side.  /    //    ^         u 

The  vessels  referred  to  in  this  Article  shall  not  be  obliged  to^'^^'^*  ^'  '^"  ^  wc, 
carry  the  lights  prescribed  by  Article  4  (a)  and  Artide  \\^^^^  •>  >:e^t  f^ 
last  paragraph.  ^<toc  \c*S,.^   ^  C^ 

Art.  8.  Pilot  vessels,  when  engaged  on  their  station  on/^  -(^^ftc^    ^^sm^ 
pilotage  duty,  shall  not  show  the  lights  required  for  other ^      ( ^  /    C/  /J- 
vessels,  but  shall  carry  a  white  light  at  the  mast-head,  visible  y    y    wL.//    (^ 
all  round  the  horizon,  and  shall  also  exhibit  a  flare-up  lighty^^  ^  ^    >f^^  - 
or  flare-up  lights  at  short  intervals,  which  shall  never  exceeds  *< «  /<;>  * '  *  \ 
fifteen  minutes.  r>.  /*.  f.  f/^^  t^ 

On  the  near  approach  of  or  to  other  vessels  they  shall  have  f,,y»         ^  ,>^    • 
their  side- lights  lighted  ready  for  use,  and  shall  fiash  or  show/   •*^    '     Ji liL:, 
them  at  short  intervals  to  indicate  the  direction  in  which  they'   i^  ^^-c*-  f   *'**^ 
are  heading,  but  the  green  light  shall  not  be  shown  on  the 
port  side,  nor  the  red  light  on  the  starboard  side. 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  along- 
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side  of  a  vessel  to  put  a  pilot  on  board  may  show  the  white 
light  instead  of  carrjing  it  at  the  masthead,  and  may  instead 
of  the  coloured  lights  above  mentioned  have  at  hand  ready  for 
•  use  a  lantern  with  a  green  glass  on  the  one  side  and  a  red 
glass  on  the  other,  to  be  used  as  prescribed  above. 

Filot.vessels  when  not  engaged  on  their  stations  on  pilotage 
.  duty  shall  carry  lights  similar  to  those  of  other  vessels  of  their 
tonnage. 

Art.  9.  Fishing  vessels  and  fishing  boats,  when  under  way 

{V  and  when  not  required  by  this  Article  to  carry  or  show  the 

U  \^\  lights  therein  named,  shall  carry  or  show  the  lights  prescribed 

\      y  for  vessels  of  their  tonnage  under  way. 

\  ,^  **"  (a)  Vessels  and  boats  when  fishing  with  drift  nets  shall 

^  exhibit  two  white  lights  from  any  part  of  the  vessel 

where  they  can  best  be  seen.  Such  lights  shall  be 
placed  so  that  the  vertical  distance  between  them 
shall  be  not  less  than  six  feet  and  not  more  than  ten 
feet,  and  so  that  the  horizontal  distance  between 
them,  measured  in  a  line  with  the  keel,  shaU  be  not 
less  than  five  feet  and  not  more  than  ten  feet.  The 
lower  of  these  two  lights  shall  be  the  more  forward, 
and  both  of  them  shall  be  of  such  a  character  as  to 
show  all  round  the  horizon,  and  to  be  visible  at  a 
distance  of  not  less  than  three  miles, 
(b)  Vessels  when  engaged  in  trawling,  by  which  is  meant 
the  dragging  of  an  apparatus  along  the  bottom  of 
the  sea — 

1 .  If  steam- vessels,  shall  carry  in  the  same  position 
as  the  white  light  mentioned  in  Article  2  (a),  a  tri- 
coloured  lantern,  so  constructed  and  fixed  as  to  show 
a  white  light  from  right  ahead  to  two  points  on  eadi 
bow,  and  a  green  light  and  a  red  light  over  an  arc 
of  the  horizon  from  two  points  on  either  bow  to  two 
points  abaft  the  beam  on  the  starboard  and  port 
side  respectively;  and  not  less  than  six  nor  more 
than  twelve  feet  below  the  tricoloured  lantern  a 
a  white  light  in  a  lantern,  so  constructed  as  to  show 
a  clear,  uniform,  and  unbroken  light  aU  round  the 
nonzon. 

2.  If  sailing  vessels  of  seven  tons  gross  tonnage 
and  upwards,  shall  carry  a  white  light  in  a  lantern, 
so  constructed  as  to  show  a  dear,  uniform,  and  un- 
broken Hght  all  round  the  horizon,   and   shall  be 

J)rovided  with  a  sufficient  supply  of  red  pyrotechnic 
ights,  which  shall  each  biim  for  at  least  thirty 
seconds,  and  shall  be  shown  on  the  approach  of  or  to 
other  vessels  in  sufiicient  time  to  prevent  collision. 
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In  the  Mediterranean  Sea  the  yessels  referred  to  in  sub- 
division (b)  2  may  use  a  flare-up  light  in  lieu  of  a 
pyrotechnic  light. 
All  lights  mentioned  in  sub-division  (b),  (1)  and  (2),  shall 
be  visible  at  a  distance  of  at  least  two  miles. 

3.  If  sailing-vessels  of  less  than  seven  tons  gross 
tonnage,  shaU  not  be  obliged  to  carry  the  white 
light  mentioned  in  sub-division  (b)  2  of  this  Article  ; 
but  if  they  do  not  carry  such  light,  they  shall  have 
at  hand,  ready  for  use,  a  lantern  showing  a  bright 
white  Hght,  whiph  shall,  on  the  approach  of  or  to 
other  vessels,  be  exhibited  where  it  can  best  be  seen 
in  sufficient  time  to  prevent  collision ;  and  they  shall 
also  show  a  red  pyrotechnic  light,  as  prescribed  in 
sub-division  (b)  (2),  or  in  lieu  thereof  a  flare-up 
light. 

(c)  Yessels  and  boats  when  line  Ashing  with  their  lines  out 

and  attached  to  their  lines,  and  when  not  at  anchor 
or  stationary,  shall  carry  the  same  lights  as  vessels 
fishing  with  drift  nets. 

(d)  Fishing  vessels  and  fishing  boats  may  at  any  time  use  a 

flare-up  light  in  addition  to  the  lights  which  they 
are  by  this  Article  required  to  carry  and  show.  All 
flare-up  lights  exhibited  by  a  vessel  when  trawling 
or  fishing  with  any  kind  of  drag  net  shall  be  shown 
at  the  after  part  of  the  vessel,  excepting  that,  if  the 
vessel  is  hanging  by  the  stern  to  her  fishing  gear, 
they  shall  be  exhibited  from  the  bow. 

(e)  Every  fishing  vessel  and  every  boat  when  at  anchor 

shall  exhibit  a  white  light  visible  all  round  the 
horizon  at  a  distance  of  at  least  one  mile. 

(f)  If  a  vessel  or  boat  when  fishing  becomes  stationary  in 

consequence  of  her  gear  getting  fast  to  a  rock  or 
other  obstruction,  she  shall  show  the  light  and  make 
the  fog  signal  prescribed  for  a  vessel  at  anchor, 
respectively. 
{See  Article  15  (d),  (e)  and  last  paragraph.) 

(g)  In  fog,  mist,  falling  snow,  or  heavy  rain-storms,  drift 

net  vessels  attached  to  their  nets,  and  vessels  when 
trawling,  dredging,  or  fishing  with  any  kind  of  drag 
net,  and  vessels  line  fishing  with  their  lines  out, 
shall,  if  of  twenty  tons  gross  tonnage  or  upwards 
respectively,  at  intervals  of  not  more  than  one 
minute,  make  a  blast ;  if  steam-vessels  with  the 
whistle  or  siren,  and  if  sailing  vessels  with  the  fog 
horn,  each  blast  to  be  followed  by  ringing  the  bell, 
(h)  Sailing  vessels  or  boats  fishing  with  nets  or  lines  or 
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trawls,  when  under  way,  shall  in  day  time  indicate 
their  occupation  to  an  approaching  vessel  by  dis- 
playing a  basket  or  other  efficient  signal  where  it 
can  best  be  seen. 

The  vessels  referred  to  in  this  Article  shall  not  be  obliged 
to  carry  the  lights  prescribed  by  Article  4  (a)  and  Article  ll, 
last  paragraph. 

Art.  10.  A  vessel  which  is  being  overtaken  by  another  shall 
show  from  her  stem  to  such  last-mentioned  vessel  a  white 
light  or  a  flare-up  light. 

The  white  light  required  to  be  shown  by  this  Article  may 
be  flzed  and  carried  in  a  lantern ;  but  in  such  case  the  lantern 
shall  be  so  constructed,  fitted,  and  screened  that  it  shall  throw 
an  unbroken  light  over  an  arc  of  the  horizon  of  twelve  points 
of  the  compass,  viz.  for  six  points  from  right  aft  on  each  side 
of  the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  one 
mile.  Such  light  shall  be  carried  as  nearly  as  practicable  on 
the  same  level  as  the  side  lights. 

Art.  11.  A  vessel  under  150  feet  in  length,  when  at  anchor, 
shall  carry  forward  where  it  can  best  be  seen,  but  at  a  height 
not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a 
lantern,  so  constructed  as  to  show  a  clear,  uniform,  and  im- 
broken  Hght  visible  all  round  the  horizon  at  a  distance  of  at 
least  one  mile. 

A  vessel  of  1 50  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of 
not  less  than  twenty  and  not  exceeding  forty  feet  above  the 
hull,  one  such  light,  and  at  or  near  the  stem  of  the  vessel, 
and  at  such  a  height  that  it  shall  not  be  less  than  fifteen  feet 
lower  than  the  forward  light  another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

A  vessel  aground  in  or  near  a  fairway  shall  carry  the 
above  light  or  lights,  and  the  two  red  lights  prescribed  by 
Art.  4  (a). 

Art.  12.  Every  vessel  may,  if  necessary  in  order  to  attract 
attention,  in  addition  to  the  lights  which  she  is  by  these 
Bules  required  to  carry,  show  a  flare-up  light,  or  use  a  de- 
tonating signal  that  cannot  be  mistaken  for  a  distress  signal 

Art.  13.  Nothing  in  these  rules  shall  interfere  witii  the 
operation  of  any  special  rules  made  by  the  Government  of 
any  nation  with  respect  to  additional  station  and  signal 
lights  for  two  or  more  ships  of  war,  or  for  vessels  sailing 
under  convoy,  or  with  the  exhibition  of  recognition  signals 
adopted  by  shipowners,  which  have  been  authorized  by  their 
respective  Grovernments  and  duly  registered  and  pubb'shed. 

Art.  14.  A  steam-vessel  proceeding  under  sail  only,  but 
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having  her  funnel  up,  shall  carry  in  day  time  forward,  where 
it  can  best  be  seen,  one  black  baU  or  shape  two  feet  in 
diameter. 

Sound  Signals  for  Fog^  Sfc, 

Art.  15.  All  signals  prescribed  by  this  Article  for  vessels 
nnder  way  shall  be  given : 

(1)  By  **  steam  vessels  "  on  the  whistle  or  siren ; 

(2)  By  **  sailing  vessels  and  vessels  iotoed"  on  the  fog  horn. 
The  words  *^ prolonged  blast "  used  in  this  Article  shall  mean 

a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shall  be  provided  with  an  efficient  whistle  or 
siren  sounded  by  steam  or  some  substitute  for  steam,  so 
placed  that  the  sound  may  not  be  intercepted  by  any  obstruc- 
tion, and  with  an  efficient  fog  horn  to  be  sounded  by 
mechanical  means,  and  also  with  an  efficient  beU(a).  A 
sailing  vessel  of  twenty  tons  gross  tonnage  or  upwards  shall 
be  provided  with  a  similar  fog  horn  and  bell. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether  by 
day  or  night,  the  signals  described  in  this  Article  shall  be 
used  as  follows,  viz. : — 

(a)  A  steam  vessel  having  way  upon  her  shall  sound  at 

intervals  of  not  more  than  two  minutes  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 

way  upon  her,  shall  sound  at  intervals  of  not  more 
than  two  minutes  two  prolonged  blasts  with  an 
interval  of  about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  sound  at  intervals  of 

not  more  than  one  minute  when  on  the  starboard  ^ 

tack  one  blast,  when  on  the  port  tack  two  blasts  in 
succession,  and  when  with  the  wind  abaft  the  beam, 
three  blasts  in  succession. 

(d)  A  vessel  when  at  anchor  shall  at  intervals  of  not  more    ^ 

than  one  minute  ring^  bell  rapidly  for  about  five    ^  ^ 
seconds.  ,^- 

(e)  A<vessel  at  anchor  at  sea,  when    not    iT^^^-eftRnary 

a^t^Q^ge  ground,  and  when  in  giieh  a  position  as 
to  bealiv^struction  to  vg^scts  imder  way,  shall 
soimd,  if  a&teamveg^elr'at  intervals  of  not  more 
than  two  minut^Sf^tw-^prolonged  blasts  with  her 
whistle  or^sk^iCf ollowed  lby>i»gin^  her  beU ;  or  if 
a  sailkr^vessel,  at  intervals  of  not  "^bocg  than  one 

(a)  In  all  cases  where  the  Rules  require  a  bell  to  be  used,  a  drum  may 
be  substituted  on  board  Turkish  vessds,  or  a  gong  'where  such  articles  are 
used  on  board  small  sea-going  yessels. 
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v^^ 


minute  two  blasts  Wttir  h^s  fog  horn,  followed  by 
ringing  Tier  bell. 
>(JP^  A  Teasel  when  towinaisliall,  instead  of  the  sigoAls  pre- 
scribed in  sub-divisions  (a)  and  (c)  of  this  Article, 
at  intervals  of  not  more  than  two  minutes,  sound 
three  blasts  in  succession,  viz.,  one  prolonged  blast, 
followed  by  two  short  blasts.  A  vessel  towed  may 
give  this  signal,  and  she  shall  not  give  any  other< 

(g)  ArerteOina  vessel  wishing  to  indicatetQ.3iethBr;  *'  The  way 
is  ra"Tny-3c^s^  ;  youjnay-fgelyour  way  past  me." 
may  sound  ^^xSe-^felaSa^jn  succession,  viz.,  short, 
long,  sjijrt;  with  intervali~"7>f— -ohouJL^ne  second 
betw^^them. 

(h)  A  vessel  employed  iji  iQyinc  or  in  pirlring  4ip  jl  tftlft-- 
graph  rnTilr  jihnUj  on  h  on  ring  thn  ftrg  iij^nl  fff  nir 
nrrpy7TTrfthin(r  veifioli  a^mt^^  H  n^iw"-  t>^yQ<>  pry^onged 

(i)  A  vessel  under  way  which  js  unable  to  get  out  of  the. 
way  of  an  approaching  vessel  through  b©in^  not 
under  command/ or  unable  to  manoBUvre  as  required, 
by  these  Bules,  ehal^OBL  bearing  the  fog  oignal  of 
an  appronrhing  Tonnnrj  nound  in  annwrr  fp"T  nh^^ 
blftgt&  in  ivicgesBioni 
Sailing  vessels  and  boats  of  less  than  twenty  tons  gross 
tonnage  shall  not  be  obliged  to  give  the  above-mentioned 
signals ;   but  if  they  do  not,  they  shall  make  some  other 
elficient  sound  signal  at  intervals  of  not  more  than  one 
minute. 

Speed  of  Ships  to  be  Moderate  in  Fog,  ^c. 

Art.  1 6.  Every  vessel  shall  in  a  fog,  mist,  falling  snow,  or 
heavy  rain  storms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing  apparently  forward  of  her  beam  the 
fog  signal  of  a  vessel,  the  position  of  which  is  not  ascertained, 
shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  her 
engines,  and  then  navigate  with  caution  imtil  danger  of 
collision  is  over. 


STEERING  AND  SAILING  EULES. 

Preliminary — Risk  of  Collision, 

Bisk  of  collision  can,  when  circumstances  permit,  )>e  ascer- 
tained by  carefully  watching  the  compass  bearing  of  an 
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appToaching  vessel.    If  the  bearing  does  not  appreciably 
change,  sudi  risk  should  be  deemed  to  exist. 

Art.  17.  When  two  sailing  vessels  are  approaching  one 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall 
keep  out  of  the  way  of  the  other  as  follows,  viz. : — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  vessel  which  is  close-hauled 
on  the  starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  other. 

(d)  When  both  are  running  free,  with  the  wind  on  the  same 

side,  the  vessel  which  is  to  windward  shall  keep  out 
of  the  way  of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 

way  of  the  other  vessel. 

Art.  18.  When  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall 
alter  her  course  to  starboard,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

This  Article  only  applies  to  cases  where  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk 
of  collision,  and  does  not  apply  to  two  vessels  which  must,  if 
both  keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other 
words,  to  cases  in  which  by  day  each  vessel  sees  the  masts  of 
the  other  in  a  line,  or  nearly  in  a  line,  with  her  own  ;  and  by 
night  to  cases  in  which  each  vessel  is  in  such  a  position  as  to 
see  both  side  lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  vessel  sees 
another  ahead  crossing  her  own  course  ;  or  by  night  to  ca^es 
where  the  red  light  of  one  vessel  is  opposed  to  the  red  light 
of  the  other,  or  where  the  green  light  of  one  vessel  is  opposed 
to  the  green  light  of  the  other,  or  where  a  red  light  without 
a  green  light,  or  a  green  light  without  a  red  light,  is  seen 
ahead,  or  where  both  green  and  red  lights  are  seen  anywhere 
but  ahead. 

Art.  19.  When  two  steam  vessels  are  crossing  so  as  to 
involve  risk  of  collision,  the  vessel  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  20.  When  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the 
steam  vessel  slAll  keep  out  of  the  way  of  the  sailing  vessel. 

Art.  21.  Where  by  any  of  these  rules  one  of  two  vessels  is 
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'     to  keep  out  of  the  way,  the  other  shall  keep  her  oourse  and 
.  Lu^  •'^^peed. 

]fj^  -     l-^*^    ^^  Art.  22.  Every  vessel  which  is  directed  by  these  Kules  to 
^^vC-  ^\  keep  out  of  the  way  of  another  vessel  shall,  if  the  circum- 

C^^"*^^         JSf^       stances  of  the  case  admit,  avoid  crossing  ahead  of  the  other, 
jj^^k  ^p.-  *  ?         Art.   23.   Every  steam  vessel  which  is  directed  by  these 
^•.'^         W^^*  Bules  to  keep  out  of  the  way  of  another  vessel   shall,  on 
^  \     t-*"*'      '         approaching  her,  if  necessary,  slacken  her  speed  or  stop-ftad-W*^ 
\vtJ^  (X'^  \.  reverse. 

I  ^^^^  t ' '/''  *         tr"        Art.  24.  Notwithstanding  anything  contained  in  these  Kules, 
I     (jL^.  *       '  <  every  vessel  overtaking  any  other  shall  keep  out  of  the  way  of 
yi^v  «'*'        I     V .     ijjj^g  overtaken  vessel. 

U^r-^*  I  «  »'    '     Every  vessel  coming  up  with  another  vessel  from  any  direc- 
.  J  ^  i/  tion  more  than  two  points  abaft  her  beam,  «.e.,  in  such  a 

<Lv'*^  *      it^  *   j/l>  position  with  reference  to  the  vessel  which  she  is  overtaking 
,,     "^  ^  I  J**-     A^*^**  **  night  she  would  be  unable  to  see  either  of  that  vessel's 
r  A   r^    v-T*'    side- lights,  shall  be  deemed  to  be  an  overtaking  vessel ;  and 
^^^^^  iV^  ^  ^V  no  subsequent  alteration  of  bearing  between  the  two  vessels 
#    ••^^T  ^       shall  make  the  overtaking  vessel  a  crossing  vessel  within  the 
J^jT  jjuJ-  meaning  of  these  Eules,  or  relieve  her  of  the  duty  of  keeping 

V;^'*^  V  ^,v^  *  \  ^*   dear  of  the  overtaken  vessel  until  she  is  finally  past  and  clear. 
(JS-^*  h^  I'Y     \       As  by  day  the  overtaking  vessel  cannot  always  know  with 
^        *  eertainty  whether  she  is  forward  of  or  abaft  this  direction  from 

^^  the  other  vessel,  she  should,  if  in  doubt,  assume  that  she  is  an 

overtaking  vessel  and  keep  out  of  the  way. 

Art.  25.  In  narrow  channels  every  steam  vessel  shall,  when 
it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
midchannel  which  lies  on  the  starboard  side  of  such  vessel. 

Art.  26.  Sailing  vessels  under  way  shall  keep  out  of  the 
way  of  sailing  vessels  or  boats  fishing  with  nets,  or  lines,  or 
trawls.  This  Eule  shall  not  give  to  any  vessel  or  boat 
engaged  in  fishing  the  right  of  obstructing  a  fairway  used  by 
vessels  other  than  fishing  vessels  or  boats. 

Art.  27.  In  obeying  and  construing  these  Hules  duo  regaid 
shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to 
any  special  circumstances  which  may  render  a  departure  from 
the  above  Bules  necessary  in  order  to  avoid  immediate  danger. 

Sound  Signals /or  Vessels  in  sight  of  (me  another. 

Art.  28.  The  words  ''  short  blast "  used  in  this  Article  shall 
mean  a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel       ' 
under  way,  in  taking  any  course  authorized  or  required  by 
these  Eules,  shall  in£cate  that  course  by  the  following  signals 
on  her  whistle  or  siren,  viz. : — 

One  short  blast  to  mean,  '^  I  am  directing  my  course  to 
starboard." 
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Two  short  blasts  to  mean,  '*  I  am  directing  my  course  to  port." 
Three  short  blasts  to  mean,  *^Mj  engines  are  going  full 
speed  astern." 

No  Vessel  under  any  circumstances  to  neglect  proper  precautions. 

Art.  29.  Nothing  in  these  Bules  shall  exonerate  any  vessel, 
or  the  owner,  or  master,  or  crew  thereof,  from  the  conse- 
quences of  any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of  any 
precaution  which  may  be  required  by  the  ordinar}'  practice 
of  seamen,  or  by  the  special  circumstances  of  the  case. 

Reservation  of  Rules  for  Harbours  and  Inland  Navigation, 

Art.  30.  Nothing  in  these  Eules  shall  interfere  with  the 
operation  of  a  special  rule  duly  made  by  local  authority  rela- 
tive to  the  navigation  of  any  harbour,  riyer,  or  inland  water. 

Distress  Signals. 

Art.  31.  When  a  vessel  is  in  distress,  and  requires  assist- 
ance from  other  vessels  or  from  the  shore,  the  following  shall 
be  the  signals  to  be  used  or  displayed  by  her,  either  together 
or  separately,  viz. : — 

In  the  daytime —  \        M„,J^^   C^XJ'-'*"**^ 

(1)  A  gu^£red  at  intervals  of  about  a  minute.  \^  •^        •  ^^^ 

(2)  The  iflbemational  Code  signal  of  distress  indicated  ^^\y^ 

byN.  C. 

(3)  The  distant  signal,  consisting  of  a  square  flag  having 

either  above  or  below  it  a  ball,  or  anything  re- 
sembling a  ball. 

(4)  Botkets  ui  shells  as  piuscilbed  bolowfof  uoo  at  night. — • 
(^)  A  continuous  sounding  with  any  fog  signal  apparatus. 

At  night— ^  Jj(,^  V*^Uw^  i'>  i^ 

(1)  A  gun  fired  at  intervals  of- about  a  minute. 

(2)  Flames  on  the  vessel  (as  from  a  burning  tar  barrel, 

oil  barrel,  &c.). 

(3)  Bockets  or  shells  bm^ting  in  the  nir  wi4>li  a  loud 

jftpoait,  and  throwing  stars  of  any  colour  or  descrip- 
tion, fired  one  at  a  time  at  short  intervals. 

(4)  A  continuous  sounding  with  any  fog  signal  apparatus. 
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LOCAL  RULES 

{In  Alphabetical  Order  of  the  Rivers  and  Places  to  which  they 

relate). 


BELFAST. 

The  bye-laws  and  regulations  in  force  at  Belfast,  made,  it  seems,  under 
10  &  II  Vict.  c.  62  (Local),  are  as  follows: — 

§  67.  That,  when  steam  Teasels  on  different  courses  mast 
unavoidably  or  necessarily  pass  so  near  that  by  continuing 
their  respective  courses  there  would  be  a  risk  of  coming  in 
collision,  the  helm  of  each  vessel  shall  be  put  to  port,  so  that 
the  one  shall  always  pass  on  the  larboard  or  port  side  of  the 
other.  Penalty  for  breach  of  this  bye-law,  a  sum  not  exceed- 
ing five  pounds  for  each  oifence. 

§  68.  That  a  steam  yessel  passing  another  in  the  Channel 
and  going  in  same  direction  shall  always  leave  the  vessel  she 
is  passing  on  the  larboard  or  port  hand,  under  a  penalty  of  a 
sum  not  exceeding  five  pound  for  each  offence. 

§  69.  That,  when  two  such  vessels  are  proceeding  in  the 
same  direction,  either  coming  up  or  going  down,  the  vessel 
astern  shall  on  no  account  attempt  to  pass,  when  there  is  so 
little  room  from  vessels  being  in  the  way,  or  other  causes,  as 
to  occasion  a  risk  of  damage ;  and  that  the  vessel  ahead  shall, 
when  the  other  is  passing,  keep  well  over  on  the  larboard  or 
port  side,  and  in  no  part  of  the  Channel  or  harbour  must  she 
be  allowed  to  cross  the  course  of  the  vessel  passing.  Penalty 
for  breach  of  any  part  of  this  bye-law,  a  sum  not  exceeding 
five  pounds  for  each  offence. 

§  70.  That  no  tug-steamer  shall  take  more  than  four  vessels 
in  tow  at  one  time,  nor  have  more  than  two  abreast,  under  a 
penalty  of  a  sum  not  exceeding  five  pounds  for  each  offence. 

§§72  and  73.  {Steamers  to  slow  their  engines  in  certain  parts 
of  the  river  and  when  passing  dredgers.) 

ADDITIONAL  RULES. 

1st.  That,  when  steamers  are  likely  to  meet  at,  or  near  the 
Holy  wood  Lighthouse,  the  outgoing  steamer  (**  being  the  one 
which  has  the  other  on  her  own  starboard  side  ")  shall  wait 
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X  the  ineominff  tttanur  luLB  oome  loood  far  enong'lL  to  give  I<ooal  mlas 

a  clear  oonrae.  (Belfast). 

ad.  That  no  steamer  shall  switig  in  the  harbour  at  saoh  a 

3  as  to  interfere  with  the  arrival  or  departore  of  any  other 

ifter. 

rd.  That  no  irregular  or  casual  trading"  steamer  shall  have 

.  time  that  will  interfere  with  or  cause  delay  to  an  adver- 

1  steamer. 

th.  That  when  two  or  more  steamers  are  advertised  to  sail 

'■Ae  tame  time,  the  steamer  which  lies  furthest  down  the 

hour,  or  seawards,  is  expected  to  sail  first,  and  in  no  case 

he  steamer  which  lies  further  up  the  harbour  to  leave  her 

th  before  the  other  further  down,  unless  ordered  to  do  so 

the  harbouT'master  or  his  deputy,  or  until  the  master  has 

artained,  by  sounding  his   steam-whiatle,  that  the  other 

uner  is  not  ready  to  leave  (d). 


CAEEON  EIVEE  (GRANGEMOUTH). 


I.  {Limit*  of  harbour. ) 

',.  "When  vessels  navigatiag  the  Carron  liver,  prooeedine  in 
josite  directions,  approach  each  other,  they  shall  put  their 
ms  to  port,  and  keep  as  near  as  possible  to  the  right  or 
rboard  side  of  the  river,  so  as  to  aflord  all  possible  futility 
passing  each  other. 
J.  {Shipi  and  owners  retponaible  for  damage  to  river  worii, 

1.  {Preparation for  docking;  taiU  furhd,  ^c.) 
S.  No  vessel  shall  lie  or  be  moored  at  the  entrance  of  the 
}hB  or  harbour,  or  in  the  Carron  river,  so  as  to  interrupt  or 
pede  the  navi^tion. 

S.  No  vessel  shall  enter  the  docks  or  harbour  under  sail, 
t  must  be  warped  in  after  having  been  brought  up  by 
waers  run  out  to  the  palls  on  either  side  of  the  river.  When 
)re  is  a  strong  east  wind  or  flood-tide,  all  vessels  must  have 
anchor  ready  to  let  go,  if  necessary,  after  passing  the 
luth  of  Grangeburn. 

d)    Wben  a   steam- whintle   is  to  sooiid  lier  whistle  in  repl]',  if 

iided  by  a  eteamer  lying  further  thi  it.Teady  Ib  liarl,  but  to  remain 

the  harbour  to  asoertain  whether  silent  if  not  ready,  in  which  ciua 

river  be  dear,  it  will  be   the  the  upper  steamer  may  leave, 
y  of  the  iteamer  further  down 


J 


562  APPENDIX. 

Local  rules  7.  (  Fessels  not  to  attempt  to  enter  or  leave  the  harbour,  except 

(Caironriver).  at  proper  state  of  tide,) 

«  «  «  ♦  « 

10.  Steam  yessels,  while  entering  or  leaving,  or  while  in 
the  Carron  river,  shall  proceed  at  a  rate  not  exceeding  half- 
speed,  and  shfdl  go  at  dead  slow  on  approaching  other  vessels 
or  when  passing  the  dredging  machine  or  punts. 

11.  Steam  vessels  shall  not  enter  the  entrance  lock  with  too 
much  way,  or  at  a  speed  that  would  necessitate  the  backing  of 
their  engines ;  and  shall  be  provided  with  proper  check  ropes, 
and  use  the  same  so  as  to  prevent  the  vessel  striking  against 
the  lock  gates. 

12.  (Ships  to  carry  the  regulation  lights,) 

13.  No  vessel  shall  enter  or  leave  the  dock  or  harbour,  ex- 
cept in  the  presence  of  the  harbour  master  or  his  assistant. 

«  «  «  «  « 

24.  (  Orders  of  harbour  master  or  assistant  to  be  obeyed.) 
«  «  «  «  « 

46.  In  case  of  damage  being  done  to  any  of  the  company'B 
(Caledonian  Hailwaj  Co.)  works  by  vessels,  rafts,  or  vehiclds, 
the  same  shall  be  detained  until  satisfaction  be  made  or  suffi- 
cient security  be  f oimd  for  payment. 

51.  {Owner  or  master  to  be  liable  for  damage  and  disobedience 
by  persons  on  board,) 


THE  CLYDE. 

The  Clyde.  Bye-laws  of  6th  August,  1889,  made  under  21  &  22  Vict.  c.  149  (Looal), 

and  50  Vict.  sess.  2,  o.  8  (Looal). 


1.  (Vessels  over  sixty  tons  to  have  pilot,) 

2.  (in  daytime  one  hand,  at  night  and  in  fog  two  hands,  on  the 
look-out.) 

3.  (Steam  vessel  or  dredger  turning  or  uncdtle  to  keep  out  of  the 
way  to  sound  four  or  more  blasts  or  strokes  of  her  bell;  there- 
upon the  other  vessel  to  keep  out  of  the  way.) 

4.  (Yards  to  be  peaked;  bowsprits  and  jibbooms  run  in  or 
topped.) 

5.  (Anchors  to  be  laid  so  as  not  to  interfere  with  fairway. 
Bowsprits  and  jibbooms  of  vessels  aground  to  be  rigged  in.) 

6.  (  Vessels  not  to  anchor  or  moor  above  Bowling,  or  inside 
the  river  walls.) 

7.  (Small  boats  prohibited  in  certain  parts  of  the  river.) 

8.  (Scows  to  have  coamings  eighteen  inches  high,) 

«  «  «  «  « 
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11.  (At  night  and  in  deMefog  speed  not  to  exceed/our  miles  an  Iiocal  rules 
hour.)  (The  Clyde). 

«  «  ♦  «  « 

14.  When  steam  yessels  proceeding  in  opposite  directions 

are  approacliing  one  another,  each  shall,  when  within  fifty       ^ 
yards  of  the  otner,  slow  her  engines,  and  each  shall  alter  her 
course  to  starboard,  so  that  each  shall  pass  to  the  port  side  of 
the  other. 

15.  When  two  steam  yessels  are  proceeding  in  the  same 
direction,  but  with  imequal  speed,  the  slower  yessel  shall, 
when  abont  to  be  overtaken,  be  kept  sufficiently  to  the  left  or 
port  side  of  the  channel  as  to  leave  a  free  passa^  for  the 
faster  yessel,  and  shall  be  slowed,  and,  if  necessary,  me  eng^es 
stopped,  as  soon  as  the  faster  yessel  comes  within  fifty  yards 
of  lier ;  and  the  engines  of  the  faster  vessel  shall  also  be 
slowed,  when  within  fifty  yards  of  the  slower  vessel,  until  the 
latter  shall  be  passed ;  and  it  shall  be  sufficient  intimation  to 
the  slower  yessel  of  the  faster  vessel's  purpose  of  passing  her 
that  the  bell  of  the  faster  vessel  be  twice  rung  and  her  engine 
whistle  be  twice  sounded;  but  the  faster  vessel  shall  not 
attempt  to  pass  the  slower  until  the  latter  shall  have  given 
her  room  to  pass  safely.  Failing  that  being  done,  the  person 
in  charge  of  the  faster  yessel  shall  report  the  offence  to  the 
pilot  board  in  order  that  such  ofFence  may  be  dealt  with. 

^ote. — The  faster  vessel  should  not  claim  to  pass  the  slower 
at  a  narrow  or  otherwise  difficult  part  of  the  river,  and  only 
when  the  course  is  free  of  other  passing  vessels. 

16.  A  steam  yessel  meeting  or  overtaking  any  sailing  vessel, 
or  tug  with  sailing  vessel  or  timber  raft  in  tow,  shall  slow  her 
engines  when  within  fifty  yards  of  such  vessels,  and  shall 
continue  slowing  until  she  shall  have  passed  the  same ;  and 
when  about  to  pass  any  vessel  aground  or  at  anchor  shall 
slow  her  engines  at  least  150  yards  from  such  vessel,  and  so 
continue  until  she  shall  have  passed  the  same. 

17.  Every  vessel  when  being  overtaken  by  another  vessel    • 
after  dark  shall  show  from  her  stem  a  white  light  until  the 
other  yessel  shall  have  passed. 

18.  Yessels  coming  out  of  dock  shall  signify  the  same  by  a  / 
prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
seconds'  duration,  and  in  cases  where  a  vessel  is  not  under 
steam  the  tug  boat  in    attendance  shall   make  the  same 
signal. 

19.  Every  steam  vessel  under  her  own  steam,  crossing  from 
one  side  of  the  river  towards  the  other  side,  shall  keep  out  of 
the  way  of  vessels  navigating  up  and  down  the  river. 

20.  {Steamships  to  go  dead  slow  past  dredging  machines^ 
diving  bells,  and  river  works.) 

oo2 
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Local  rales  21.  (Steamships  to  go  dead  slow  past  notice  boards  to  that 

(The  Clyde).     ,j,,^.)^ 

22,  61,  and  102.  {Steamships  to  go  dead  slow  in  certain  parts 
of  the  river.) 

23.  {Tugs  not  to  tow  vessels  alongside  or  abreast  of  each 

other,  except  certain  small  craft;  tow  not  to  exceed  160  yards  in 

length,) 

25.  {Order  of  berthing  of  vessels  arriving  together  at  a  wharf) 
«  «  «  «  « 

32.  Every  vessel  when  on  the  river  shall  conform  to  the 
Board  of  Trade  Eules  with  regard  to  lights ;  and  every  vessel 
moored  to  the  buoys  shall,  between  sunset  and  sunrise,  have 
a  white  light  exhibited  in  a  globiilar  lantern  of  not  less  than 
eight  inches  in  diameter,  placed  in  a  conspicuous  situation, 
and  raised  at  least  twelve  feet  above  the  deck,  so  as  to  show  a 
clear,  uniform,  and  unbroken  light  all  round  the  horizon. 

33.  {Sunken  vessel  to  be  lit  ov  two  red  lights  and  a  white 
light.  A  look-out  man  to  be  on  board  or  in  a  boat,  and  to  show 
red  flags  in  daytime.) 

As  to  Launches, 

34.  ( Two  small  boats  to  lie  in  the  river  200  yards  above  and 

below  the  launch;  pilot  of  launch  to  show  red  flag  with  *^  launch^* 

in  white  letters  five  minutes  before  launch  ;  the  boats  thereupon 

to  show  similar  flags ;  no  craft  in  the  river  to  pass  boats  so 

signalling  until  launch  is  over  ;  if  launch  delayed,  pilot  to  show 

white  flag  and  boats  to  withdraw  their  red  Jhgs  ;  twenty-four 

hours*  notice  of  launch  to  be  given  to  harbour-master  ;  delay  of 

traffic  by  launch.) 

«  «  «  «  « 

110.  {Horse  boats  and  steam  ferry  boats  to  carry  white  light 
twelve  feet  above  the  deck.) 


A  code  of  nilea  dated  9th  February,  1869,  oonfiimed  on  the  1 1th  April, 
1869,  and  made  under  10  Yiot.  c.  27  (Local),  and  21  &  22  Vict.  c.  149 
(Local),  by  the  Clyde  Pilot  Board,  contains  the  following  direotiona : — 

11.  {Vessels  not  to  anchor  in  the  fairway  of  the  Firth.) 

12.  All  vessels  propelled  by  the  power  of  steam,  or  sailing 
with  a  fair  wind  and  falling  in  with  vessels  beating  to  wind- 
ward, shall  alter  their  course  in  sufficient  time  to  pass  astern 
of  the  vessel  so  beating.  All  vessels  beating  to  windward, 
and  meeting  on  opposite  tacks,  shall  avoid  getting  foul  of 
each  other  by  the  vessel  on  the  starboard  tack  keeping  to  the 
wind,  and  the  vessel  on  the  port  tack  bearing  up  so  as  to  pass 
easily  astern  of  the  other— idl  under  a  penalty  of  5/. 


^ 
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13.  (Steamship  not  to  race,  or  pass  within  fifty  yards  of  one  Local  rales 
ahead,)  .  "^  (The  Clyde). 

14.  {Appears  to  require  the  lights  described  in  the  Regulations 
for  Preventing  Collisions  at  Sea,  made  under  25  ^  26  Vict,  c,  63, 

to  be  carried.) 


COEK. 


The  bye-laws  and  regulations  of  9th  Jane,  1869,  for  preventing  col-  C!ork. 
lisionfl,  in  force  at  Cork  (under  1  Geo.  IV.  c.  62,  and  the  Cork  Harbour 
Amendment  Act,  1866),  are  substantially  the  same  as  the  General  Begn- 
lations.  There  are,  howeyer,  some  variations  and  additions,  the  principal 
of  which  are  as  follows: — The  local  rules  are  expressly  made  applicable  to 
steam  and  sailing  lighters;  the  fog-horn  or  bell  is  to  be  sounded  once 
every  minute ;  and  there  are  special  provisions  for  speed  when  passing 
dredigers  and  other  craft,  and  for  the  navigation  of  rafts  of  timber.  Rules 
85,  89,  90,  and  91,  are  as  follows  :— 

85.  Wlien  any  steam  yeseels  moving  in  opposite  directions 
sliall  approach  each  other,  the  masters  shall  respectively  slow 
engines  as  soon  as  such  vessels  shall  come  within  one  hundred 
yards  of  each  other,  and  shall  cause  the  respective  vessels  to 
keep  as  near  as  they  can  towards  the  side  of  the  river  to  the 
right  or  starboard,  so  as  to  afford  all  possible  facility  to  each 
omer  to  pass. 

89.  Every  steam  vessel,  when  navigating  any  narrow 
channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to 
that  side  of  tiie  fairway  or  midchannel,  which  lies  on  the 
starboard  side  of  such  steam  vessel. 

90.  No  steam  vessel  shall  race,  or  attempt  or  strive  or  race, 
the  one  against  the  other;  nor  shall  any  steam  vessel  attempt 
to  come  in  the  wake  of  another  steam  vessel  between  Horse- 
head  and  the  sea,  nor  pass  one  proceeding  in  the  same  direc- 
tion, except  at  a  safe  distance ;  and  the  slower  moving  vessel 
shall  allow  the  faster  moving  vessel  freely  to  pass. 

91.  The  master,  or  other  person  in  charge  of  steam  vessels, 
shall  not  proceed  at  any  greater  speed  than  quarter  speed  in 
any  part  of  the  river  west  of  the  east  end  of  Myrtle  Hill 
Terrace. 


DUBLIN. 

Bye-laws  made  under  the  Dublin  Fort  and  Docks  Act,  1869,  and  con-  Dublin, 
finned  on  the  2nd  December,  1884,  provide  that : — 

1.  {AU  vessels  to  navigate  on  the  starboard  side  of  midchanneL) 

2.  ( Vessels  crossing  to  their  wrong  side  do  so  at  their  oum 
risk,) 
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Local  rules 
(Dublin). 


Holyhead. 


3.  {Overtaken  steamer  to  keep  on  starboard  side  and  allow 
other  vessel  to  pass.) 

4.  {Ships^  lights  to  he  those  of  the  Regulations  for  Preventing 
Collisions  at  Sea.) 

5.  (Ships  at  anchor  to  exhibit  a  white  light  not  more  than 
twenty  feet  from  deck;  to  ring  bell  in  fog.) 

6.  {Steamships  to  go  slow,  quarter  speed,  or  stop  engines  at 
certain  places.) 

8.  Ships  not  to  anchor  between  Poolby  lighthouse  and 
Custom  House. 


GRANGEMOUTH.    {See  Cabkon  River.) 


HOLYHEAD. 

At  Holyhead,  by  Regrulations  of  the  let  December,  1877,  iasued  by  order 
of  the  Board  of  Trade,  and  signed  by  the  harbour-master,  ships  are 
warned  against  bringing  up  outside  the  breakwater,  or  in  the  fairway, 
where  they  are  in  the  track  of  packets ;  if  unavoidably  brought  ap  in  the 
fairway  masters  are  partioulaTfy  requested  to  exhibit  two^  riding  li^ts, 
one  at  the  peak  and  one  forward ;  when  navigating  the  fairway  at  night 
vessels  should  bum  a  flare-up  or  bright  light ;  small  vessels  should  come 
into  the  harbour  of  refuge  and  leave  the  outer  anchorage  for  large  shi^ ; 
vessels  ridiug  in  the  harbours  or  roadsteads  are  to  exhibit  the  Regulation 
riding  light ;  vessels  are  not  to  enter  the  inner  harbour  at  a  high  rate  of 
speed,  or  endanger  the  packets  alongside  the  jetties ;  in  bad  weather 
vessels  are  to  be  securely  anchored  and  made  snug ;  coming  round  the 
breakwater  vessels  are  to  gpo  at  reduced  speed,  as  they  are  coming  round 
a  blind  comer ;  the  mail  packets  bum  a  rod  flashing  light  when  ronndinfr 
the  breakwater ;  and  when  swinging  and  blocking  the  entrance  the  rea 
flash  light  is  burnt  and  fog-b^  sounded ;  when  the  harbour  is  dear  a 
green  flash  light  is  burnt. 


Humber. 


HUMBER. 

The  following  rules  were  made  under  the  powers  of  25  &  26  Vict.  o.  63, 
by  Order  in  Council  of  8th  February,  1890  (a).  They  are  to  be  read  in 
connection  with  rules  made  by  Order  in  Council  of  7th  March,  1887.  An 
infringement  of  them  brings  a  ship  within  the  penalty  of  36  &  36  Vict, 
c.  85,  s.  17 ;  The  Mipm,  10  P.  D.  65. 

I.  All  yessels,  as  well  sailing  vessels  as  steamers  (except 
dumb-craft),  while  navigating,  or  anchored,  or  moored  in  the 
River  Humber,  or  in  any  pa^  of  the  River  Ouse  below  the 
North  Eastern  Railway  bridge  crossing  the  River  Ouse  at  or 


{a)  See  London  Gaxette,  1890,  Vol.  1,  p.  796. 
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near  Hook,  or  in  any  part  of  the  Biver  Trent,  at  or  below  Ijoctl  rales 
Ghunsborough,  shall  observe  and  obey  the  *<  Eegulations  for  (Humber). 
Preventing  Collisions  at  Sea,"  set  out  in  the  first  schedule 
annexed  to  an  Order  in  Ooundl  made  in  pursuance  of  and  for 
the  time  being  in  force  under  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  or  any  statutory  modification  thereof, 
with  the  exceptions  and  additions  made  in  the  following 
Bules. 

n.  All  vessels  as  aforesaid  when  at  anchor  in  the  Eiver 
Humber,  or  in  any  part  of  the  Eiver  Ouse  below  the  North 
Eastern  Eailway  bridge  crossing  the  Biver  Ouse  at  or  near 
Hook,  or  in  any  part  of  the  Eiver  Trent  at  or  below  Gains- 
borough, shall,  between  simset  and  sunrise,  instead  of  the 
light  prescribed  by  Art.  8  of  the  said  Eeg^ulations,  exhibit 
from  the  forestay,  or  otherwise  near  the  bow  of  the  vessel, 
where  it  can  best  be  seen,  a  white  light  in  a  globular  lantern 
of  eight  inches  in  diameter,  and  so  constructed  as  to  show  a 
clear,  uniform,  and  unbroken  light  visible  all  round  the 
horizon  at  a  distance  of  at  least  one  mile ;  and  in  addition 
thereto,  all  vessels  having  two  or  more  masts  shall  exhibit 
another  white  light  at  double  (a)  the  height  of  the  bow  light, 
at  the  main  or  mizen  peak,  or  the  boom  topping  lift,  or  other 
position  near  the  stern  where  it  can  best  be  seen. 

III.  Dumb-craft  shall,  between  sunset  and  sunrise,  exhibit 
in  the  forepart  of  the  craft  a  white  light  behind  an  opal  frosted 
or  ground  colourless  glass  shade,  and  distinctly  visible  on  all 
sides,  not  less  in  height  above  deck  or  above  any  cargo  or 
other  obstruction  on  the  deck : — 
(1.^  When  at  anchor,  than  five  feet; 
(2.)  When  being  towed,  than  three  feet ;  and  the  stemmost 
of  the  craft  towed  shall  abo  exhibit  a  white  light  at 
the  stem. 
lY.  Every  passenger  ferry  steamer  plying  between  Hull 
and  New  Holland  while  imder  way  and  in  motion  shall  in  all 
weathers,  between  sunset  and  sunrise,  carry  at  the  stem  a 
bright  white  light  so  constructed  as  to  show  an  unbroken  and 
unuorm  light  over  an  arc  of  the  horizon  of  twelve  points  of 
the  compass,  so  fixed  as  to  throw  the  light  from  right  astern 
to  six  points  on  each  side  of  the  ship,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night  wit^  a  clear  atmosphere  at  a 
distance  of  at  least  one  mile.  ' 

V.  Every  dredfi;er  moored  in  the  Eiver  Humber  or  off  any 
pier  or  quay  shall,  between  sunset  and  sunrise,  exhibit  at  the 
head  a  white  light  in  a  globular  lantern  of  not  less  than  eight 

(a)  This  meaoB  not  leas  than  double ;  twenty-five  feet  from  the  deck 
held  to  comply  with  the  Rule.    Thd  Moffneia,  15  P.  D.  101. 
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Local  roles      incliefl  in  diameter,  and  a  similar  light  at  the  stem,  and  in 

(Humber).       addition  thereto  an  amber  light  four  feet  above-  each  of  the 

said  white  lights,  all  the  said  lights  to  be  so  constructed  as 

to  show  a  clear,  imiform,  and  unbroken  light,  visible  at  a 

distance  of  at  least  one  mile. 

YI.  Every  vessel  shall  be  navigated  with  care  and  caution, 
and  at  a  speed  and  in  a  manner  which  shall  not  involve  risk 
of  collision  by  causing  a  swell,  or  endanger  the  safety  of  other 
vessels  or  moorings,  or  cause  damage  thereto,  or  to  the  river 
banks.  Special  care  and  caution  shall  be  used  in  navigating 
such  vessel  where  there  is  much  traffic,  and  when  passing 
vessels  employed  in  dredging  or  removing  sunken  vessels  or 
other  obstructions.  If  the  safety  of  any  vessel  or  moorings  is 
endangered,  or  damage  is  caused  thereto,  or  to  the  river  banks 
by  a  passing  steam  vessel,  the  onus  shall  lie  upon  the  master 
or  owner  of  such  vessel  to  show  that  she  was  navigated  with 
care  and  caution,  and  at  such  a  speed  and  in  manner  directed 
by  these  Eules. 

VU.  (^SUamships  approaching  wreck  removing  crafty  or  craft 
laying  or  removing  huoye  or  drawing  moorings^  are  to  go  dead 
slow  300  yards  before  reaching  such  craft  and  100  yards  after 
passing  them.) 

YIII.  Any  vessel  which,  from  unavoidable  circumstances, 
may  be  compelled  to  anchor  in  the  fairway  of  the  river,  shall, 
with  as  little  delay  as  may  be,  remove  to  a  proper  roadstead, 
or  otherwise  proceed  on  her  course. 

IX.  In  interpreting  these  Bules  the  term  ^'dimib-craft" 
shall  include  canal  boats,  mud-barges,  and  other  barges, 
lighters,  vessels  "  without  masts,"  and  vessels  without  either 
deck  or  mast,  sloops,  keels  with  their  masts  lowered,  and 
rafts. 

The  Rules  of  7th  March,  1887  (a)  in  connection  with  which  the  ahoTe 
rules  are  to  be  read,  apply  (rule  1)  to  all  vessels  navigating  or  anchored  or 
moored  in  the  River  Trent  between  the  Stone  Bridge  at  Gainsborough  and 
Trent  Fall.  Rules  2,  3,  limit  the  number  of  vessels  which  mav  be  towed 
at  one  time.  Rule  4 :  Eve:^  vessel  anchoring  in  the  river  shall  have  her 
anchor  buoyed.  Rule  6 :  Vessels  anchoring  for  the  purpose  of  dredging 
or  fishing  not  to  obstruct  the  navigable  channel,  nor  to  lie  abreast  of  eac£ 
other.  Rule  6 :  Vessels  lying  at  works  or  wharves  and  waiting  to  load 
or  discharge,  or  anchored  for  purposes  of  iishinff,  to  have  ropes  made 
fast  ashore.  Rule  7 :  No  vessel,  imless  waiting  to  load  or  dischaige  cargo, 
to  lie  for  more  than  forty-eifl^t  hours  in  anv  of  the  following  j^aoes : — 
Mortar  Bight,  Stockwith  or  Itopery  Bight,  Jenny  Hum  Bight,  Kelfield 
Upper  Bight,  lower  part  of  Andrew's  Wife's  Reach  (above  Southfield 
drain),  Derrythorpe  or  Althorpe  Bight,  Boggard  Hall  Bight  between 
Burringham  Ferry  andKeadby  Bridge,  Keadby  Bridge  to  K^uiby  Lower 
Town  End,  upper  part  of  Amoott's  Hook  Bight  near  Amcott's  Sluice, 

(a)  London  Gazette,  1887,  Vol.  I.,  p.  1440. 
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lower  part  of  Amoott*8  Hook  sad  Neap  Staith.    Roles  8,  9 :  Fuhing  Looal  rules 

veseelfl  not  to  lie  in  certain  places,  and  not  to  exceed  twenty  tons.  (Humber). 

Bnle  10 :  Any  ressel  anchored  or  moored  so  as  to  be  an  obstruction  to 

navigation  to  be  removed  within  eight  hours  after  delivenr  of  an  order 

of  the  corporation.    Bule  11 :  No  vessel  to  lie  or  be  moorea  at  any  jetty, 

staith,  or  landing  place,  so  as  to  obstruct  navigation.    Bule  12:  All 

vessels  at  anchor  and  not  moored  to  any  wharf,  staith,  jetty,  or  the  river 

bank  to  have  on  board  a  competent  person  at  all  times.    Bules  13,  14, 

provide  for  buoying  and  lighting  landing-places  and  steps  which  are 

submerged  at  high  water,  and  for  slackening  ferry  chains  when  not  in 

actual  use. 


MEESEY  (SEA  CHANNELS). 

37  &  38  ViOT.  c.  52. 

An  Act  to  make  Regulations  for  Preventing  Collisions  in  Sea 
Channels  leading  to  the  River  Mersey, 

Whereas  it  is  expedient  to  make  special  regulations  for  Mersey  (i 
preventing  collisions  betT^een  vessels  in  the  sea  channels  ohamiels). 
leading  to  the  Biver  Mersey. 

Be  it  enacted  by  the  Uueen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commons  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  folloT^s : — 

§  1.  Any  general  Eegulations  for  Preventing  Collisions  at 
Sea  for  the  time  being  in  force  under  the  provisions  of  the 
Merchant  Shipping  Acts  shall  be  construed  as  if  the  following 
Regulations  were  added  thereto,  that  is  to  say — 
(1.)  Every  steamship,  and  every  vessel  in  tow  of  any  steam- 
ship, when  navigating  in  the  sea  channels  or  ap- 
proaches to  the  Biver  Mersey,  between  the  Bock 
Lighthouse  and  the  furthest  point  seawards  to  which 
such  sea  channels  or  approaches  respectively  are  for 
the  time  being  buoyed  on  both  sides,  shall,  whenever 
it  is  eafe  and  practicable,  keep  to  that  side  of  the 
fairway  or  mid-channel  which  lies  on  the  starboard 
side  of  such  steamship  or  vessel  in  tow. 
(2.)  Every  ship  at  anchor  in  the  said  sea  channels  or  ap- 
proaches, within  the  limits  aforesaid,  shall  carry  the 
single  white  light  prescribed  by  Art.  7  of  the  General 
Beg^ulation8(a)  for  Preventing  Collisions  at  Sea,  made 
under  the  authority  of  the  '^  Merchant  Shipping 
Amendment  Act,  1862,"  at  a  height  not  exceeding 
twenty  feet  above  the  hull,  suspended  from  the  fore- 
stay,  or  otherwise  near  the  bow  of  the  ship  where  it 

(a)  /.«.,  of  1863. 
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Local  rnleB  can  be  best  seen ;  and,  in  addition  to  the  said  light, 

(Mersey).  ijj  ships  having  two  or  more  masts  shall  exhibit 

another  similar  white  light,  at  double  the  height  of 
the  bow  lie^ht,  at  the  main  or  mizzen  peak,  or  at  the 
boom  topping  lift,  or  other  position  near  the  stem 
where  it  can  oe  best  seen. 
§  2.  This  Act  shall  not  come  into  operation  until  the  first 
day  of  November,  1874. 


MERSEY,  RIVER. 

Mersey  Biver.      The  following  rules  were  made  porsnant  to  25  &  26  Vict.  c.  63,  s.  32, 
by  an  Order  in  Gonnoil  of  the  17th  May,  1890  :— 

JHules  concerning  the  lights  or  signaU  to  he  carried^  and  con- 
cerning the  steps  for  avoiding  collision  to  he  taken  btf  vessels 
navigating  the  River  Mersey  (a). 

1 .  Every  vessel  exceeding  ten  tons  measurement,  induding 
river  craft  while  navigating,  or  anchored  or  moored  in  anj 
part  of  the  River  Mersey,  shall  from  and  after  the  17th  day 
of  May,  1890,  observe  and  obey  the  *' Reg^ulations  for  Pre- 
venting Collisions  at  Sea,"  made  in  pursuance  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  and  which  may  from 
time  to  time  be  in  force,  with  the  exceptions  and  additions 
mentioned  in  the  following  rules. 

2.  Canal  flats,  and  all  other  vessels  without  masts,  whilst 
being  towed,  shall  carry  the  lights  prescribed  for  sailing 
vessels  by  Art.  6  of  the  said  *' Regulations  for  P^ventiiig 
Collisions  at  Sea." 

3.  In  addition  to  the  lights  for  a  steam  vessel  towiog 
another  vessel  prescribed  by  Art.  4  of  the  said  Regulations, 
such  steam  vessel  shall  carry  a  bright  white  light  showing 
astern  as  a  guiding  light  to  the  vessel  or  vessels  bein^  towecL 

4.  Every  vessel  when  at  anchor  shall  carry  the  white  light 
prescribed  by  Art.  8  of  the  said  Regulations,  at  a  height  not 
exceeding  twenty  feet  above  the  hull,  sui^ended  from  the 
forestay,  or  otherwise  near  the  bow  where  it  may  best  be 
seen ;  and  in  addition  to  the  said  light  all  vessels  having  two 
or  more  masts  shall  exhibit  another  similar  white  li^t  at 
double  the  height  of  the  bow  light  at  the  main  or  mizen  peak, 

(a)  The  Rules  of  1866  purported  subject  to  the  general  BegrolatioDS 

to  apply  to  *'  the  sea  chflmnels  and  as  modified  by  37  &  38  Vict.  c.  52, 

approaches ' '  to  the  Mersey.    It  ap-  tupra. 
pears  that  ships  in  these  waters  are 
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or  on  the  boom  topping  lift,  or  other  position  near  the  stem,  Local  ndes 
wkere  it  can  be  best  seen  {b).  (Mereey). 

5.  Every  vessel,  whether  over  or  under  ten  tons  net  register, 
having  on  board  any  explosive  except  ships'  ammunition,  shall 
also  when  at  anchor  exhibit  a  red  Hght  in  a  globular  lantern, 
not  less  than  ten  inches  in  diameter,  over  the  forward  white 
lig^ht  prescribed  by  Art.  8  of  the  said  Eegulations. 

6.  Instead  of  the  light  prescribed  by  Art.  1 1  of  the  said 
Hegulations,  a  bright  ndiite  light  shall  be  shown  continuously, 
between  sunset  and  sunrise,  in  all  weathers  on  board  every 
vessel  while  under  way  and  in  motion.  Such  light  shall  be 
of  such  a  character  as  to  be  visible  on  a  dark  ni^ht,  with  a 
dear  atmosphere,  at  a  distance  of  at  least  one  nme ;  it  shall 
"be  so  constructed  as  to  show  an  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of  twelve  points  of  the  compass ; 
and  it  shall  be  so  fixed  as  to  throw  the  light  right  astern  and 
for  six  points  therefrom  on  each  quarter  of  the  vessel  (c). 

7.  A  vessel  anchored  to  mark  the  position  of  a  wreck  or 
other  obstruction  shall  carry  in  aU  weathers,  from  sunset  to 
sunrise,  two  bright  white  lights  in  globular  lanterns  of  not 
less  than  eight  inches  iu  diameter,  and  so  constructed  as  to 
show  a  dear,  uniform,  and  unbroken  light  visible  all  round 
the  horizon  for  at  least  one  mile,  which  lights  shall  be  placed 
horizontally  on  a  cross  yard  on  the  foremast  at  a  heignt  not 
exceeding  twenty  feet  above  the  hull,  and  twenty  feet  apart. 
And  the  said  vessel  shall  carry  in  all  weathers,  between  sun- 
rise and  sunset,  two  black  balls  placed  as  hereinbefore  ordered 
with  regard  to  the  lights  afore-mentioned. 


OUSE,  EIVEE.     {See  Humbeb,  supra.) 


SOLENT. 

By  an  Order  in  Council  of  the  3rd  of  May,  1882,  made  under  the  Solent  Solent. 
Navigation  Act,  1881, 44  &  46  Vict.  c.  219  (Local),  certain  limits  are  speci- 
fied for  anchorage  g^und  in  the  neighbourhood  of  Gowee  and  Byde. 

{b)  In  The    Locksley  Sail,   Ad.  there  being  no  peak  halliards. 
Div.,  28th  March,  1887,  Butt,  J.,  (<?)  The  corresponding  rule  of  6th 
held  that  a  Ugbt   on    the   main  January,  1881,  occasioned  the  de- 
halliards  fort^  feet  forward  of  the  cision  m  The  Fire  Qtteen,  12  P.  D. 
taffrail  complied  with  a  correspond-  147. 
ing  rule  (ol  6th  January,  1881) ; 


i 
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Local  rulee.  SUEZ  CANAL  (a). 

Suez  Canal.  The  sabatanoe  of  the  Begulatlons  for  the  navigation  of  the  Suez  Ganal 

(of  Ist  Jnl^,  1878)  is  as  follows : — ^The  Tnn-rimnTw  meed  is  to  be  fire- 
and-a-half  knots.  All  ships  over  100  tons  are  to  taxe  pilots ;  "but  the 
responsibility  as  regards  the  management  of  tiie  ship  devolTes  solelj  on 
the  captain  "  ;  yards  are  to  be  braced  forward ;  jibbooms  to  be  in ;  and  a 
kedge  ready  to  let  go  astern ;  a  boat  is  to  be  towed  astern ;  watch  to  be 
kept  by  day  and  night ;  hands  are  to  be  stationed  ready  to  let  go  hawaerB ; 
navi^tion  at  night  is  at  the  captain's  risk. 

Ships  moored  are  to  show  a  tight  forward  and  another  aft ;  otherwise 
the  usual  lights  to  be  carried,  except  that  on  the  approach  of  another  ship 
two  white  hghts  are  to  be  shown  over  the  side  on  which  the  other  is  to 
pass ;  whistles  are  to  be  blown  on  ships  approaching  and  passing ;  steam- 
ships are  to  stop  when  the  passage  is  not  dear,  and  to  reduce  speed  when 
passing  craft.  **  Whenever  a  collision  appears  probable,  no  ship  must 
nesitate  to  take  the  g^round,  and  thus  avoid  collision.  The  expenses  con- 
sequent upon  a  grounding  under  these  circumstances  shall  be  defFayed  bj 
the  ship  in  fault."  Vessels  approaching  are  to  reduce  speed  and  hug  tlie 
starboflud  side,  if  required  to  do  so  by  the  pilot ;  vessels  are  not  to  over- 
take and  pass  others,  except  when  necessary,  and  then  <mly  at  sidings  by 
the  direction  of  the  canal  authorities. 


SUIB,  EIVER  (WATERFOED). 

Suir,  River.  Bye-laws  of  28th  November,  1887,  made  under  the  powers  of  25  &  26 

Vict.  c.  63,  8.  32  (&),  apply  to  the  river  Suir  from  Qranagh  Castle  to  the 
Old  Bridge  of  Carrick,  including  the  tributary  streams  Imown  as  Killo- 
teran  or  Mount  Congreve  PiU,  Eilmeaden  or  Phelan's  Bridge  PiU, 
Clodagh  River  orPortlaw  Pill,  Pouldrew  Pill,  PilltownPill  or  River, 
Lingawn  River,  and  Ballylinch  Channels.  Rule  1 :  All  barges,  lighten, 
and  other  river  craft  (except  craft  moored  or  at  anchor  at  or  opposite  to 
Carrick-on-Suir  Quay),  **  shall  between  sunset  and  sunrise,  whether 
at  anchor  or  under  way,  exhibit  in  the  bows  or  on  the  mast  an  all-romid 
white  light  of  sufficient  power  to  be  distinctly  visible  on  a  daik  niriit 
with  a  clear  atmosphere  at  a  distance  of  at  least  one  nule."    Rule  2 :  The 

S arson  in  charge  of  any  such  craft  "  under  way  and  showing  the  white 
ght,  shall  dip  said  light  repeatedly  on  the  approach  of  any  vessel  or 
steamer  in  sufficient  time  to  prevent  a  collision."  Rule  3  :  All  steam 
tugs,  steam  barges,  and  seagoing  vessels  ^except  when  moored  or  at 
anchor  at  or  opposite  to  Canick-on-Suir  Quay;  to  cany  and  exhibii 
lights  in  accordance  with  the  Sea  RegulatLons.    Rule  4 :  Penalty  61, 


TEES,  EIVER. 

Tees  River.         Bye-laws  dated  the  2nd  May,  1887,  made  under  the  Tees  Conaervancj 

'  '      Act  and  the  Barbours,  I>ocks,  and  Piers  Clauses  Act,  1847,  provide : — 

(3)  owner  and  master,  and  also  pilot,  if  any,  to  be  reeponsible  for  obeervaaoe 

of  bye-laws ;  (5)  ships  to  be  moored  under  direction  of  harbour  master,  and 

(a)  See  Nautical  Magazine,  1878,      132. 
p.  572 ;  as  to  compulsory  pilotage,  (b)  SeeLondonGa26tte,1887,yoL 

aee  ne  Guy  Mannering,  7  P.  D.      II.,  p.  6707. 
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andiora  to  be  buoyed ;  (6)  ships  at  aiiohor  or  moored  to  have  sails  furled,  Local  roles 
yards,  davits,  bowsprits,  &c.,  to  be  peaked  and  rigged  in ;  (7)  anchors  of  (Tees). 
■ihipe  moored  to  be  inboard  clear  of  g^nnwale  or  hanging  from  hawse  pipe  ; 
(8)  three  ships  only  abreast  at  staiths,  &o, ;  (9)  ships  at  staiths,  &o.,  not 
to  lay  anchor  in  channel ;  (10)  ships  not  to  lie  between  tiers ;  (13)  steam- 
shi^M  to  cany  Uie  Regulation  lights,  except  that  **  in  case  of  a  steamship 
liaving  no  foremast  it  shall  be  sofKcient  ii  the  said  white  light  (the  mast- 
head  ii^hf)  be  at  a  height  not  less  than  twelve  feet  abore  the  hull,  fixed 
on  a  staff  not  more  tl^  thirty  feet  from  the  stem ;  and  in  the  case  of  a 
steam  vessel  not  exceeding  twelve  feet  in  breadth,  it  shall  be  sufficient  if 
such  light  be  at  a  height  not  lees  than  six  feet  above  the  hall,  fixed  on  a 
staff  not  more  than  twelve  feet  from  the  stem  "  ;  (15)  steamship  in  tow 
or  xmAer  sail  and  not  under  steam  to  carry  side  lights  only ;  ( 17)  a  '  *  bright 
white  light"  to  be  shown  from  the  stem  of  a  ship  being  overtaken ;  (18)  ves- 
sels at  anchor  and  also  outside  vessel  of  tier  to  exnibit  riding  light ;  ( 1 9)  open 
cargo  and  fishing  craft  and  rafts  to  use  the  Regulation  lantern  with  green 
and  red  slides ;  (20)  ships  to  obey  harbour-master.  As  to  the  navigation 
of  the  river,  there  are  the  following  rules : — 

21.  Eyerj  vessel  navigatmg  the  river  shall  keep  the  star- 
l)oard  side,  so  that  the  port-hehn  may  always  be  applied  to 
dear  vessels  proceeding  in  the  opposite  direction  (a). 

22.  Every  steam  vessel  when  approaching  another  vessel 
on  an  opposite  course  or  from  an  opposite  direction  shall, 
before  approaching  within  100  yards,  slacken  her  speed,  and 
keep  as  near  as  possible  to  the  starboard  side  of  the  river,  so 
as  to  afEord  the  greatest  facility  for  passing  the  approaching 
vessel  (b). 

23.  Every  steam  or  other  vessel  (and  whether  being  towed 
or  towing  another  vessel)  must  so  approach  the  river  from 
sea  as  to  enter  on  that  side  of  the  channel  reserved  for  their 
navigation. 

24.  All  vessels  when  under  way,  requiring  to  pass  over  a 
part  of  the  channel  which  is  not  within  that  portion  reserved 
for  their  navigation,  for  the  purpose  of  proceeding  to  or  from 
landings,  moorings,  or  other  places,  must  take  upon  them- 
selves the  responsibility  of  doing  so  in  safety  with  reference 
to  the  passing  traffic ;  and  any  vessel  continuing  its  navigation 
after  reaching  such  landing,  mooring,  or  other  place,  must 
again  proceed  to  the  side  of  the  river  specified  as  the  proper 
side  for  its  navig^on,  so  soon  as  practicable,  and  take  upon 
itself  the  responsibility  of  doing  so  in  safety,  with  respect  to 
the  passing  traffic. 

25.  Vessels  crossing  the  river,  and  vessels  turning,  must 
take  upon  themselves  the  responsibility  of  doing  so  safely 
with  reference  to  the  passing  traffic  {b). 


(a)  This  does  not  mean  that  the 
vessel  crossing  the  river  is  to  be 
liable  whatever  the  fault  of  the 
other  may  be.  Ths  Thetford,  Ad. 
Div.  21st  May,  1887. 


(b)  These  Rules  apply  whenever 
two  vessels  navig^tinff  at  all  near 
the  centre  of  &e  nver  are  ap- 
proaching one  another,  even  though 
in  such  positions  as  to  show  one 


^' 
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Looal  rules  26.  No  steam  vessel  shall  at  any  time  be  navigated  in  any 

^  ^'  part  of  the  river  at  a  higher  rate  of  speed  than  a  niayinnini 

rate  of  seven  statute  miles  per  hour  over  the  g^und  (c). 

27.  Whenever  there  is  a  fog,  no  steam  vessel  shall  be  navi* 
gated  in  any  part  of  the  river  at  a  higher  rate  of  speed  than 
three  miles  per  hour. 

28.  When  steam  vessels  are  proceeding  in  the  same  direc- 
tion, but  with  unequal  speed,  the  vessel  which  steams  slowest 
shall,  when  overtaken,  keep  sufficiently  to  that  bank  of  the 
river  which  is  on  her  own  starboard  side,  and  shall  offer  no 
obstruction  whatever,  by  crossing  the  channel  or  otherwise,  to 
the  free  passage  of  the  faster  vessel,  and  shall  ease  and,  if 
necessary,  stop  the  eng^e  as  soon  as  a  faster  vessel  comes 
within  100  yards,  and  in  like  manner  the  faster  vessel  shall 
ease  its  engine  when  it  comes  within  100  yards  of  the  slower 
vessel,  until  it  has  passed  the  vessel  so  overtaken ;  and,  that 
ignorance  of  the  approach  of  the  faster  vessel  may  not  be 
pleaded  by  the  master  of  the  slower  vessel,  it  shall  be  suffi- 
cient intimation  of  such  approach  if  the  steam-whistie  of  the 
faster  vessel  be  three  times  sounded ;  but  no  vessel  overtakLn^ 
any  other  vessel  will  be  justified  in  passing  such  vessel  at  any 
of  the  points  or  turnings  of  the  river,  or  at  any  dodc 
entrance. 

29.  Every  steam  vessel  other  than  a  steam  vessel  employed 
in  towing,  meeting,  or  overtaking  any  sailing  vessel  or  steam, 
tug  with  sailing  vessels  in  tow,  shall  ease  its  engines  before 
arriving  within  100  yards  of,  and  imtil  it  shall  have  passed, 
the  sailing  vessel  or  steam  tuff  and  trains.  Every  steam  tu^ 
and  train,  when  meeting  another  vessel,  shall,  in  proper  time, 
put  their  helms  to  port,  and,  when  overtaken,  shall  keep  sufii- 
cientiy  to  the  proper  side  of  the  river  to  allow  the  vessel  over- 
taking them  to  pass. 

30.  All  vessels  towing  in  from  sea  with  a  long  scope  of  tow- 
line  must  shorten  the  same  on  getting  inside  the  river,  and 
before  reaching  the  Eston  Wharf.  The  tow-line,  when  so 
shortened,  must  not  exceed  twenty* five  fathoms  in  length. 

31.  Every  steam  tug  or  other  steam  vessel  towing  a  vessel 
into  the  port  which  shall  not  already  have  a  pilot  on  board, 
and  whether  showing  a  signal  for  a  pilot  or  not,  shall  be 
bound  to  ease,  or  stop  if  necessary,  to  enable  a  pilot  to  board 
the  vessel,  unless  the  master  thereof  shall  have  previously 

another  their  green  lights.    TJnleBS  (r)  An  earlier   rule,  which  did 

there   us  extreme  necessity,  they  not  state  whether  the  speed  was 

most  both  of  them  port.   The  Mary  over  the  ground  or  through  the 

Zohden,  6  Asp.  M.  C.  262,  decided  water,  occasioned  the  decision  in 

under  the  corresponding  Rules  17  The  S,  L.  Alston^  8  P.  D.  6. 
and  18  of  1870. 
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informed  the  master  of  the  steam  vessel  that  he  did  not  intend  I^ooal  rules 
to  take  a  pilot.  (Teee). 

32.  No  vessel  shall  be  allowed  to  drift  in  any  part  of  the 
river  or  harbour.  Every  vessel  must  be  properly  navigated, 
or  moored  dear  of  the  navigable  channel.  Vessels  proceeding 
to  any  dock,  and  arriving  off  the  entrance  of  such  dock  before 
the  signal  for  admission  is  hoisted,  must  keep  on  either  side 
of  the  navigable  channel,  and  out  of  the  fairway  of  the  river 
or  dock  traffic,  until  the  signal  is  hoisted  for  their  reception. 

33.  No  steam  tug  or  other  steam  vessel  shall  tow  two  or 
more  vessels  alongside  each  other,  nor  shall  tow  more  than 
one  raft  of  timber  when  such  rafts  exceed  150  feet  in  length 
or  thirty  feet  in  breadth. 

34.  A  steam  vessel  shall  not  tow  at  one  time  more  than  six 
keels,  wherries,  or  other  boats. 

35.  {Vessels  to  be  properly  manned,) 

36.  Every  steam  vessel  having  any  vessel  or  vessels  in  tow 
shall  attend  upon  the  vessel  or  vessels  in  tow  until  such  vessel 
or  vessels  is  or  are  properly  moored  or  secured. 

42.  ( Vessels  likely  to  he  damctged  By  surge  of  passing  craft 
may  show  red  flag  or  red  light ;  thereupon  passing  steam  vessels 
to  go  dead  sloto  whilst  within  100  yards  of  the  signal.) 

43.  No  steam  vessel  shall  go  more  than  a  speed  of  six 
statute  miles  per  hour  over  the  ground  in  that  part  of  the 
river  Tees  between  the  Commissioners'  Graving  Dock  and 
Bamlett's  Bight;  nor  at  a  greater  speed  than  five  statute 
miles  per  hour  over  the  groimd  between  Bamlett's  Bight  and 
Stockton  Bridge. 

44.  (Steamships^  engines  to  be  stopped  when  within  fifty  yards 
of  small  boats  coming  alongside,) 

45.  (  Vessels  approaching  landing  steps  to  ring  bell  or  sound 
whistle,) 


THAMES. 

RaleB  and  bye-laws  for  the  navigation  of  the  Biver  Thamea,  made  Thames, 
under  the  Thames  GonBezyancj  Acts,  1857  and  1864,  the  Thames  Navi- 
gation Act,  1866,  the  Thames  Conservancy  Act,  1867,  and  the  Thames 
Navigation  Act,  1870,  and  approved  by  Order  in  Council  of  February  6th, 
1872,  provide  (3 — 13)  for  the  mooring  and  berthing  of  vessels  at  the 
tiers  and  public  moorings  (d) ;  (14)  vcscmsIb  in  certain  parts  of  the  river  are 
to  navigate  singly  ;  15  is  as  follows : — 

15.  All  vessels  navigating  GTavesend  Beach  are  to  keep  to 
the  northward  of  a  line  denned  by  a  skeleton  beacon  erected 

{d)  In  spite  of  these  rules  a  vessel  river,  but  it  is  then  her  duty  to 
overtaken  by  dense  fog  is  justiiied  move  as  soon  as  she  reasonably  can. 
in  anchoring  in  the  fairway  of  the      The  Affuadiliana,  6  Aqp.  M.  C.  890. 
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Looftl  roles 
(ThameB). 


upon  the  India  Arms  Wharf  on  with  the  high  chimney  of  the 
Cement  Works  at  Northfleet ;  and  all  vessels  intending  to 
anchor  in  the  Beach  are  to  bring  up  to  the  southward  of  that 
line.  A  lantern  is  placed  on  the  above  beacon  which  shows 
(at  night)  a  bright  light  to  the  northward  of  the  same  line, 
and  a  red  light  to  the  southward  of  it,  over  the  anchorage 
ground  (e).  All  vessels  so  anchorinfi^  and  remaining  beyond 
a  period  of  twenty-four  hours  are  to  be  moored. 

Barges  are  to  be  sufficiently  maimed  (16)  (/) ;  anchors  are  to  be  bnoyed; 
they  may  not  be  laid  in  the  fairway,  or  cazried  a-cook-bill  (17 — ^20)  (y) ; 
there  are  various  regulations  as  to  vessels  lying  at  the  tiers  and  their 
moorings  (21 — 27) ;  28  provides  that  vessels  are  to  be  navigated  with  doe 
care  for  the  safety  of  others;  engines  are  not  to  be  moved  when  at 
moorings  (31) ;  the  master  of  every  steamship  is  required  to  renuun  on 
the  paddle-box  when  nnder  way  (36) ;  barges  are  to  have  fifteen  inohes 
free  board  to  the  top  of  their  coamings  (41).  The  roles  as  to  navigatioii 
and  ships'  lights  are  as  follows : — 

(The  following  was  approved  by  Order  in  Goonoil  of  17th  March,  1875.) 

3.  The  person  in  charge  of  the  stemmost  or  last  of  a  line 
of  barges,  when  being  towed,  shall  exhibit,  between  sunset 
and  sunrise,  a  white  light  from  the  stem  of  his  barge. 

(The  following  were  approved  by  Order  in  Ooandl  of  11th  July,  1877.) 

2.  All  vessels  navigating  the  river  between  the  Albeit 
Bridge,  at  Chelsea,  and  Charlton  Pier,  shall  be  navigated 
singly  and  separately,  except  small  boats  fastened  together, 
or  towed  alongside  or  astern  of  other  vessels,  and  except 
vessels  towed  by  steam. 

3.  Vessels  towed  by  steam  shall  be  placed  two  abreast,  if 
more  than  four  in  number,  and  not  more  than  six  shall  be 
towed  together  at  one  time. 

4.  Above  and  to  the  westward  of  the  Albert  Bridge,  at 


(e)  A  vessel  to  the  southward  of 
this  line,  and  moving  from  buoy  to 
buoy  for  the  purposes  of  bringing 
up  at  the  first  one  that  is  vacant, 
is  not  **  navigating  Gravesend 
Reach"  in  breach  of  this  rule. 
The  City  of  Delhi,  6  Asp.  M.  C. 
269. 

(/)  Barges  above  fifty  tons  bur- 
then are  required  to  have  two 
Uoensed  lightermen  on  board.  Per- 
kins  V.  Ginffell,  60  J.  P.  277. 

{g)  It  has  been  held  that  the 
words,  in  Rule  (20),  stock  awash, 
do  not  mean  that  the  stock  may 
not  be  under  water.  The  Orwell^ 
Ad.  Div.   May,    1887.    A   vessel 


made  fast  to  another,  and  hating 
her  anchor  stock  out  of  the  water 
in  breach  of  this  rule,  was  held 
responsible  for  the  damages  caused 
by  her  anchor  to  a  barge  which 
collided  with  her  in  a  fog.  The 
Jtoee  of  England,  6  Asp.  M.  G.-304. 
Agfain,  a  vessel  which,  after  moving 
from  buoy  to  buoy  in  the  anchorage 
g^und  in  Gravesend  Reach,  and 
finding  them  all  oocupied,  gets  her 
anchor  a-cock-bill  for  the  purpose 
of  coming  to  anchor,  does  not  do 
so  before  i^  is  ''absolutely  neoee- 
sary,''  ana  therefore  does  not  in- 
fringe Rule  19.  The  CUy  of  Delhi, 
6  Asp.  M.  0.  269  (wpra). 
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Chelsea,  six  vessels  and  no  more  may  be  towed  together  in  a  Local  roles 
single  line,  at  one  time,  and  the  distance  between  any  two  of  (Thames.) 
the  yesselsi  so  towed,  shall  not  exceed  fifty  feet. 

(The  followiiig  rules  made  under  the  above  Acts  were  approved  by  Order 
in  Council  of  1 8th  March,  1880.  The  marginal  notes  which  appear  in  the 
pablished  copies  of  the  Rules  are  ^ot  contained  in  the  Order  in  Council, 
and  are,  therefore,  omitted  below.) 

The  word  *' vessel"  shall  mean  any  ship,  lighter,  barge, 
boat,  wherry,  punt,  canoe,  and  any  kind  of  craft  whatever, 
whether  navigated  by  steam  or  otherwise. 

The  word  ** river"  shall  mean  that  part  of  the  Eiver  Thames 
which  is  "within  the  jurisdiction  of  the  Conservators  between 
Cricklade,  in  the  county  of  Wilts,  and  Yantlet  Creek,  in  the 
county  of  Kent. 

1.  In  obeying  and  construing  the  following  rules  due 
regard  shall  be  had  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  render  a  departure  from  the 
rules  necessary  in  order  to  avoid  immediate  danger. 

2.  Nothing  in  the  following  rules  shall  exonerate  any 
vessel,  or  the  owner,  or  master,  or  crew  thereof,  from  the 
consequences  of  any  neglect  to  carry  lights  or  signals,  or  of 
any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of 
any  precaution  which  may  be  required  by  the  ordinary  prac- 
tice of  seamen,  or  by  the  special  circumstances  of  the  case. 

Bye- Law  for  the  Regulation  of  the  Navigation  of  the  River, 

3.  Every  steam  vessel  navigating  the  river  shall  be  navi-  ' 
gated  with  care  and  caution,  and  at  a  speed  and  in  a  manner 
which  shall  not  endanger  the  safety  of  other  vessels  or  moor- 
ings, or  cause  damage  thereto,  or  to  the  banks  of  the  river. 
Special  care  and  caution  shall  be  used  in  navigating  such 
steam  vessels  when  passing  vessels  employed  in  dredging  or 
removing  sunken  vessels  or  other  obstructions. 

If  the  safety  of  any  vessel  or  moorings  is  endangered,  or 
damage  is  caused  thereto  or  to  the  banks  of  the  river  by  a 
passing  steam  vessel,  the  onus  shall  lie  upon  the  owner  of 
such  steam  vessel  to  show  that  she  was  navigated  with  care 
and  caution,  at  such  speed  and  in  such  manner  as  directed  by 
this  rule. 

Bye-Laws  and  Rules  for  the  Regulation  of  the  Navigation  of  the 
River  between  Yantlet  Creek  and  Teddington  Lock, 

Rules  concerning  Lights, 

4.  The  lights  mentioned  in  the  following  rules,  numbered 
5  to  10,  and  no  others,  shall  be  carried  in  all  weathers  from 
sunset  to  sunrise. 

M.  p  p 
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Local  rules  5,  A  steam  vessel  when  under  way  shall  carry — 

C^'*'*™*)'  (a)  On  or  before  the  foremast,  or  if  there  be  no  foremast 

on  a  staff  at  the  forepart  of  the  vessel  at  a  height 
above  the  hull  of  not  less  than  twenty  feet,  and  if 
the  breadth  of  the  vessel  exceeds  twenty  feet  then  at 
a  height  above  the  hull  not  less  than  such  breadth, 
a  bright  white  light,  so  constructed  as  to  show  a  uni- 
form and  unbroken  light  over  an  arc  of  the  horizon 
of  twenty  points  of  the  compass,  so  fixed  as  to  throw 
the  light  ten  points  on  each  side  of  the  vessel — ^viz., 
from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible 
on  a  dark  night,  with  a  dear  atmosphere,  at  a  distance 
of  at  least  two  miles.  Provided  that  steam  vessels 
which  navigate  both  above  and  below  London  Bridge 
shall  not  be  required  to  carry  their  lights  at  a  greater 
height  than  twelve  feet  above  the  hull. 

Steam  vessels  navigating^Dnly  above  London  Bridge 
may  carry  the  white  light  at  any  convenient  height 
above  the  stem. 

(b)  On  the  starboard  side,  a  green  light  so  constructed  as  to 

show  a  uniform  and  unbroken  light  over  an  arc  of 
the  horizon  of  ten  points  of  the  compass,  so  fixed  as 
to  throw  the  light  from  right  aheaa  to  two  points 
abaft  the  beam  on  the  starboard  side ;  and  of  such  a 
character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  one 
mile. 

(c)  On  the  port  side,  a  red  light  so  constructed  as  to  show  a 

uniform  and  unbroken  light  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 
light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  port  side;  and  of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at 
a  distance  of  at  least  one  mile. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  in  such 

a  manner  as  to  prevent  these  lights  from  being  seen 
across  the  bow. 

(e)  A  steam  vessel  when  towing  another  vessel  shall,  in 

addition  to  her  side  lights,  carry  two  bright  white 
.  lights  in  a  vertical  line  one  over  the  other,  not  less 
than  jottC^eet  apart.  Each  of  these  lights  shall  be 
of  the  same  construction  and  character,  and  shall  be 
carried  in  the  same  position  as  the  white  light  which 
other  steam  vessels  are  required  to  carry. 

(f )  A  steam  vessel  towing  may  also  cany  a  light  showing 

astern  as  a  guiding  light  to  the  vessd  or  vesselB 
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towed^  but  this  li^ht  must  be  so  screened  as  not  to  L'^cal  rules 
be  visible  further  forwu^d  than  four  points  abaft  her  (Tli*™»)- 
beam. 

6.  A  sailing  vessel  under  way,  or  being  towed,  shall  only 
carry  the  side  lights  provided  by  (b)  and  (c)  of  Eule  5  for  a 
steam  vessel  under  way  (a). 

7.  A  steam  vessel,  a  sailing  vessel,  or  a  barge  when  at 
anchor  in  the  river,  shall  carry  wherejt  can  besTbe  seen,  at  a 
height  not  exceeding  twenty  feetlibove  the  hull,  a  white  light, 
in  a  globular  lantern  ot  not  less  than  eight  inches  in  diameter, 
and  so  constructed  as  to  show  a  dear,  Uniform  and  unbroken 
light,  visible  all  round  the  horizon,  at  a  distance  of  at  least 
one  mile;  provided  always  that  where  masted  vessels  are  lying 
iifSers,  the  outermost  off-shore  masted  vessels  only  of  each 
tier  shall  each  carry  a  light  similar  to  that  required  for  vessels 
at  anchor ;  but  barges  lying  at  the  usual  barge-moorings  in 
the  river  above  Bariong  Creek  shaU  not  be  required  to  exhibit 
such  riding  light. 

8.  A  vessel  which  is  being  overtaken  by  another  vessel 
below  Barking  Greek  shall  show  from  her  stem  to  such  last- 
mentioned  vessel  a  white  light,  or  a  flare-up  light. 

This  rule  shall  not  apply  to  boats,  wherries,  punts,  or 
canoes. 

9.  All  vessels  when  employed  to  mark  the  positions  of 
wrecks  or  other  obstructions,  shall  exhibit  two  bright  lights 
placed  horizontally  not  less  than  six  nor  more  than  twelve  feet 
apart. 

10.  Every  steam  dredger  moored  in  the  river  shall,  between 
sunset  and  sunrise,  exhioit  three  bright  lights  from  globular 
lanterns  of  not  less  than  eight  inches  in  diameter,  the  said 
three  lights  to  be  placed  in  a  triangular  form,  and  to  be  of 
sufficient  power  to  be  distinctly  visible  with  a  clear  atmos- 
phere, on  a  dark  night,  at  a  distance  of  at  least  one  mile,  and 
to  be  placed  not  less  than  six  feet  apart  on  the  highest  part  of 
the  fia.mework  athwart  ships. 

• 

Hules  concerning  Fog,  Sfc,  Signals. 

11.  All  vessels  entering  or  being  overtaken  by  a  fog  shall 
be  navigated  with  the  greatest  caution,  and  at  a  very  moderate 
speed. 

12.  Every  steam  vessel  navigating  the  river  shall  be  pro- 
vided with  a  steam  whistle  or  other  efficient  steam  sound 
signal,  so  placed  that  the  sound  may  not  be  intercepted  by 

[a)  A  sailing  barge  with  her  is  not  required  by  this  rale  to  carry 
mast  lowered  dredging  stem  fore-  her  side  lights :  The  Indian  Chief y 
most,  asBisted  by  her  anchor  ahead,       14  P.  D.  24. 

!>  p2 
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Local  rules       any  obstruction,  and   also  with  an   efficient   bell.      Every 
(Thames).        sailing  yessel  navigating  the  river  shall  be  provided  with  an 

efficient  fog-horn,  and  also  with  an  efficient  bell. 

13.  In  fog,  whether  by  day  or  night,  the  signals  described 

in  this  Hule  shall  be  used,  that  is  to  say : 

(a)  A  steam  vessel  under  way  shall  make  with  her  steam- 

whistle,  or  other  steam  sound  signal,  at  intervals  of 
not  more  than  two  minutes,  a  prolonged  blast. 

(b)  A  sailing  vessel  under  way  shall  sound  her  fog-horn, 

at  intervals  of  not  more  than  two  minutes. 

(c)  All  steam  vessels  and  all  sailing  vessels  when  in  the 

fairway  of  the  river,  and  not  under  way,  shall  at 
intervals  of  not  more  than  two  minutes  ring  the  bell. 

Rules  as  to  Speed  and  Mode  of  Navigation, 

.^  14.  Every  steam  vessel,  when  approaching  another  vessel, 
so  as  to  involve  risk  of  collision,  shall  slacken  her  speed,  and 
shall  stop  and  reverse  if  necessary. 

15.  Steam  vessels  navigating  the  river  between  Barking 
Creek  and  London  Bridge,  other  than  river  passenger  steamers 
certified  to  carry  passengers  in  smooth  water  only,  shall  never 
exceed  a  speed  of  seven  statute  miles  per  hour  over  the 

ground^  whether  with  or  against  the  tide.  ' 

Id.  Every  sailing  vessel  or  steam  vessel,  overtaking  any 
other  vessel,  shall  keep  out  of  the  way  of  the  oveiiaken 
vessel,  which  latter  vessel  shall  keep  her  course. 


\ 


The  foUowmg  Bules  were  approved  by  Order  in  Gooncil  of  27th  De- 
cember, 1887,  uid  apply  between  Yantlet  CredE  and  Teddington : — 

Steam-whistle  Signals. 

17.  When  two  steam  vessels  are  in  sight  of  one  another, 
a|D4  ^^®  approaching,  with  risk  of  collision,  the  following 
steam  signals  shall  be  intimations  of  the  course  they  intend 
to  take : — 
('  (a.)  One  short  blast  of  the  steam- whistle  of  about  three 

/  seconds'  duration  to  mean  *^  I  am  directing  my  course 

to  starboard,  and  intend  to  pass  you  port  side  to 
'  port  side."    The  use  of  this  signal  shall  be  optional. 

(b.)  Two  short  blasts  of  the  steam-whistle,  each  of  about 
three  seconds'  duration,  to  mean  *'  I  am  directing 
my  course  to  port,  and  intend  to  pass  you  starboard 
side  to  starboard  side." 

The  latter  sigual  shall  not  be  used  in  the  case  pro- 
vided by  liule  (*i2)  where  that  rule  can  be  obeyed; 
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but  it  shall  be  compulfior  j  to  use  this  signal  when  a  ^^ooal  rales 
departure  from  Ihat  rule  is  necessaiy  to  avoid  imme-  ff***"*®*)' 
diate  danger. 
(c.)  Three  short  blasts  of  the  steam  whistle,  each  of  about 
three  seconds'  duration,  shall  mean  ''  I  am  reversing 
my  engines." 

18.  When  a  steam  vessel  is  turning  round,  or  for  any 
reason  is  not  under  command  and  cannot  get  out  of  the  way 
of  an  approaching  vesselfpr  when  it  is  unsafe  or  impracticable 
for  a  steam  vessel  to  keep  out  of  the  way  of  a  sailing  vess^l^ 
she  shall  signify  the  same  by  four  or  more  blasts  of  the  steam 
whistle  in  rapid  succession,  the  blasts  to  be  of  about  three 
seconds'  duration. 

19.  The  signals.by  whistle  mentioned  in  the  preceding  rules 
shall  not  be  used  on  any  occasion  or  for  any  purpose  except 
those  mentioned  in  the  rules ;  and  no  other  simai  by  whistle  / 
shall  be  made  by  any  steam  vessel  unless  it  be  by  a  prolonged 
blast  of  not  less  than  five  seconds'  duration. 

19a.  Vessels  coming  out  of  dock  shall  signify  the  same  by 
a  prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
seconds'  duration  ;  and  in  cases  where  a  vessel  is  not  under 
steam,  the  tug  boat  in  attendance  shall  make  the  same  signal; 
and  no  other  steam  whistle  signal  shall  be  made  by  vessels 
coming  out  of  dock. 

The  following  are  a  oontiniiation  of  the  Bnles  of  18th  Maroh,  1880  : — 

Bye-laws  and  Rules  Regulating  the  Navigation  of  the  River 
Thames  between  Yantlet  Creek  and  a  line  drawn  from 
Blackwall  Point  to  Bow  Creek, 

Steering  and  Sailing  Rules. 

20.  When  two  sailing  vessels  are  approaching  one  another, 
so  as  to  involve  risk  of  collision,  one  of  them  shall  keep  out 
of  the  way  of  the  other,  as  follows,  viz. : — 

(a.)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled, 
(b.)  A  vessel  which  is  close-hauled  on  the  port  tack  shall' 

keep  out  of  the  way  of  a  vessel  which  is  close-hauled 

on  the  starboard  tack, 
(c.)  When  both  are  running  free  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side 

shall  keep  out  of  the  way  of  the  other, 
(d.)  When  both  are  running  free  with  the  wind  on  the 

same  side,  the  vessel  which  is  to  windward  shall  keep 

out  of  the  way  of  the  vessel  which  is  to  leeward. 
(e.)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 

way  of  the  other  vessel. 
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21.  If  a  sailing  vessel  and  a  steam  vessel  are  proceeding  in 
such  a  direction  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sailing  vessel. 

If  owing  to  causes  beyond  the  control  of  those  navigating 
the  steam  vessel  it  is  unsafe  or  impracticable  for  the  ateam 
vessel  to  keep  out  of  the  way  of  the  sailing  vessel,  she  sball 
signify  the  same  to  the  sailing  vessel  by  four  or  more  blasts 
of  the  steam-whistle  in  rapid  succession,  as  mentioned  in 
Kule  (18);  the  sailing  vessel  shall  then  keep  out  of  the 
way(y). 

22.  When  two  steam  vessels  proceeding  in  opposite  direc- 
'tions,  the  one  up  and  the  other  down  the  nver,  are  approach- 
ing one  another  so  as  to  involve  risk  of  collision,  they  shall 
pass  one  another  port  side  to  port  side  (h). 

23.  Steam  vessels  navigating  against  the  tide,  shall,  before 
rounding  the  following  points,  viz.,  Coalhoupe  Point,  Tilbury- 
ness,  Broadness,  Stoneness,  Crayfoidness,  Cold  Harbour  Point, 
Jenningtree  Point,  Halfway-house  Point  or  Crossness,  Mar- 
garetness  or  Tripcoek  Point,  Bull  Point  or  Gallionsness,  Hook- 
ness,  and  Blackwall  Point,  ease  their  engines  and  wait  until 
any  other  vessels  rounding  the  point  with  the  tide  have  passed 
clear  (A). 

24.  Steam  vessels  crossing  from  one  side  of  the  river  towards 
the  other  side,  shall  keep  out  of  the  way  of  vessels  navigating 
up  and  down  the  river  (A). 

25.  Where  by  the  above  Bules  one  of  two  vessels  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course  (t). 

Bye-laws  and  Rules  ReguUUing  the  Navigation  of  the  River 

above  Teddington. 

26.  When  two  steam  vessels  proceeding  in  opposite  direc- 
tions, the  one  up  and  the  other  down  the  river,  are  approaching 
one  another  so  as  to  involve  risk  of  collision,  they  shall  pass 
one  another  port  side  to  port  side. 


(g)  In  The  Long  Newton  (6  Asp. 
M.  C.  302^,  a  sailing  barg«  -was 
fonnd  in  fault  for  diaregaraing  a 
steamer's  signal  given  under  this 
rule.  The  steamer's  difficulties 
were  created  by  causes  beyond  her 
control.  It  waH  not  decided  whether, 
if  this  had  not  been  the  case,  the 
barge  -would  necessarily  have  been 
in  fault  for  taking  no  step :  but  Sir 
James  Hannen  expressed  the  opi- 
nion that  in  any  case  the  prudent 
course  for  a  sailing  ship  would  be 
to  act  at  once  upon  hearing  the 
rignal. 


(A)  See  the  cases  below,  pp. 
586—589,  as  to  these  Roles. 

(•)  In  The  Skerry vore  (Ad.  Div. 
19th  Aug.  1886),  Sir  J.  Hannen 
said  that  * '  keep  her  course**  did  not 
mean,  in  the  case  of  a  vessel  round- 
ing a  point,  that  she  was  necessarily 
to  keep  at  the  same  distance  from 
either  shore.  If  there  were  a  "dear 
eye**  elsewhere,  she  was  at  liberty 
to  approach  either  shore  to  avau 
herself  of  it  See  also,  as  to  this 
TuLe^  The  Schwann,  6  Asp.  M.  G.  409, 
and  The  Siver  Der^ent,  6  Ajsp. 
M.  0. 467  {infra,  p.  689}. 
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27.  Btoam  vessels  navigating  against  the  stream  shall  ease,  Local  ruleB 
and,  if  necessary,  stop,  to  allow  vessels  coming  down  with  (Thamee). 
the  stream  to  pass  clear. 

The  following^  Rules  were  made  by  Order  in  Council  of  18th  March, 
1888  :— 

1,  2  and  3.  (Title  of  rules:  ^* steam  vesneV  to  include  any 
vessel  propelled  by  machinery ^  and  whether  registered  as  a  steam 
launch  or  not ;  repeal  of  rule  28  of  the  Rules  of  \%th  March^ 
1880.) 

4.  Every  steam  vessel  shall,  when  navigating  in  or  above 
Teddington  lock  after  sunset  and  before  simrise,  carry  and 
exhibit  the  following  lights  and  no  other  or  others,  that  is  to 
say: — 

(a)  On  or  before  the  foremast,  or  if  there  be  no  foremast 

on  the  funnel  or  on  a  staff  at  the  bow,  and  in  either 
case  at  a  height  above  the  hull  of  not  less  than  four 
feet,  a  bright  white  light  so  fixed  as  to  throw  the 
light  ten  points  on  each  side  of  the  vessel,  viz.,  from 
right  ahead  to  two  points  abaft  the  beam  on  either 
side,  which  said  light  shall  in  case  of  a  vessel 
registered  under  the  provisions  of  the  said  Thames 
Act,  1883,  as  a  steam  launch,  be  behind  a  glass 
shade  or  slide,  upon  which  the  registered  numbers 
of  such  vessel  shall  be  legibly  and  conspicuously 
painted  in  black  figures,  and  in  case  of  any  other 
vessel  with  the  glass  perfectly  plain  and  clear. 

(b)  On  the  starboard  side  a  green  light  so  fixed  as  to  throw  the 

light  from  right  ahead  to  two  points  abaft  the  beam. 

(c)  On  the  port  side  a  red  light  so  fixed  as  to  throw  the 

light  from  right  ahead  to  two  points  abaft  the  beam. 

5.  Every  such  light  shall  be  of  such  a  character  as  to  be 
visible  on  a  dark  night  with  a  clear  atmosphere  at  a  distance 
of  at  least  one  mile. 

6.  The  person  in  charge  of  such  vessel  shall  be  responsible 
for  the  due  carrying  and  exhibiting  of  such  lights  and  no 
other  light  or  lights. 

7.  (Penalty y  51,) 

Regulations  as  to  Watermen^  Lighters^  Tugs,  ifc. 

By  sect.  80  of  22  &  23  Vict.  o.  133  (Local),  amended  hj  27  &  28  Vict, 
c  1 13,  the  master,  wardens,  and  assistants  oi  the  company  of  watermen 
and  lightermen  of  the  River  Thames  are  empowered,  subject  to  the  ap- 
proval of  the  Thames  Conservators,  to  make  bye-laws  **  for  carrying  into 
effect  the  purposes  of  the  Act,"  including',  inttr  aliay  the  making  of 
**  proper  regulations  for  the  navigation  of  barges,  lighters,  boats,  and 
other  like  craft ...  for  the  security  of  passengers  .  .  .  and  for  the  orderly 
conduct  of  traffic."     (See  the  preamble.)    Bye-laws  dated  the  26th  of 
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June,  18S0,  the  27th  of  December,  1864,  and  the  1  at  of  Janiiaiy,  1867, 
have  been  made  under  this  section  (k).  The  operation  of  the  Act  (see  sect.  8} 
and  bye-laws  extends  to  all  parts  oif  the  river  between  Teddington  Liock 
and  Lower  Hope  Point,  near  Gravesend.  The  bye*  laws  of  1860  contam 
provisions  relating  to  navigation.  The  following  is  a  summary  of  the 
more  important  of  these : — 

Rule  51  imposes  a  maximum  penalty  of  21.  on  persons  wilfully  castiiig' 
off  craft  and  letting  it  drive.  Kule  62  requires  ihe  person  having:  charge 
or  the  owners  of  any  steamboat  or  other  vessel  or  craft  sunk  in  the  river 
to  affix  some  notice  during  daylight,  and  a  light  from  sunrise  to  sunset, 
and  also  to  send  notice  to  the  'Hiames  Conservators,  or  the  nearest  har- 
bour master's  office.  Penalty  5/.,  in  addition  to  liabilitv  to  action  for 
damage.  Rules  63  and  64  regulate  the  times  of  lighters  loading  or  un- 
loading. Rule  56  imposes  a  penalty,  not  exceeding  3/.,  upon  any  person, 
who  being  employed,  inter  alia,  to  navigate  any  vessel  from  or  to  any 
ship  or  place  in  the  river,  unskilfully  or  negligently  carries  out  such  em- 
ployment whereby  loss  or  injury  to  life,  or  to  any  craft  or  goods  may 
arise,  or  refuses  or  neglects  to  fulfil  his  engagement  without  reasonable 
notice.  The  same  nue  imposes  a  penalty,  not  exceeding  6/.,  on  any 
person  navigating  craft  who,  inter  atia^  leaves  such  craft  without  some 
authorised  person  on  board,  or  without  having  properly  moored  and  se- 
cured the  same,  or  who  does  any  wilful  damage  to  any  vessel  in  the  river. 
Rules  57,  68,  and  69  impose  penalties  not  exceeding  2/.  on  persona  who, 
between  Vauxhall  Bridge  and  the  entrance  to  the  Victoria  Docks,  (1)  navi- 
gate any  craft  (except  steamboats)  exceeding  the  burthen  of  ten  tons, 
and  at  the  same  time  navigate  or  have  attached  thereto  any  other  craft 
exceeding  the  burthen  of  ten  tons ;  (2)  navigate,  row,  or  tow  timber  in  a 
float  or  floats,  "which  shall  exceed  sixty  feet  in  length  and  twenty  feet  in 
width,  or  do  not  keep  the  headmost  part  of  such  timber  at  least  ten  yards 
distant  or  astern  of  any  other  timber  or  craft  going  in  the  same  directian ; 
(3)  navigate  any  steamboat  and  at  the  same  time  tow  more  than  six 
barges,  fighters,  or  other  craft  exceeding  ten  tons  each  attached  thereto, 
or  tow  barges,  lighters,  or  other  craft  which  are  not  well  and  suffidexitly 
attached  and  fastened  to  such  steamboat  and  to  each  other,  so  that  any 
of  them  go  adrift  (/).  Rule  60  requires  steam- tugs  and  their  tows  to 
have  licensed  persons  on  board  for  their  navigation  (;/i).  Rule  88  imposes 
a  penalty  not  exceeding  W.  on  persons  obstructing  craft  passing  to  or 
from  public  stairs  or  causeways.  Rule  90  requires  persons  rowing  or 
navigating  any  boat,  barjg^e,  or  vessel  with  the  tide  to  warn  at  a  reasonable 
distance  slII  persons  rowing  across  or  against  the  tide,  imder  a  penalty 
not  exceeding  21.    Rule  98  imposes  a  penalty  not  exceeding  5/.  on  un- 


{k)  The  writer  is  indebted  to  the 
courtesy  of  Messrs.  J.  A.  and  H. 
E.  Famfield  for  access  to  these  Acts 
and  bye-laws. 

(/)  It  was  recentlv  held  {Rollea  v. 
Neicell,  26  Q.  B.D.'sse)  that  a  tug 
engag^ed  in  hauling  into  dock  thirty- 
one  barges  at  once,  each  exceeding 
ten  tons  burthen,  and  which  had 
been  collected  immediatelv  outside 
the  dock  gates,  was  not  being  nari- 
gated  in  the  river  within  the  mean- 
ing of  this  rule  (69) ;  and  the  opinion 
was  expressed,  though  the  point  was 
not  fully  argued,  that  these  bye- 


laws  have  no  operation  within  the 
jurisdiction  of  the  dock-master  of 
the  Victoria  Docks.  (See  sect.  100 
of  the  local  Act.) 

(m)  See  Elmore  v.  Hunter^  3  C. 
P.  D.  116,  as  to  the  construotion. 
of  this  rule,  and  of  sect.  66  of  the 
local  Act.  See  also  27  &  28  Vict, 
c.  118,  ss.  59,  62,  and  63.  C^. 
I*erkiM  v.  Gingell,  60  J.  P.  277,  and 
GoUUmitk  V.  SUUtery,  63  L.  T.  N.  S. 
273,  decided  on  r.  36,  read  with  r.  16 
of  the  Thames  Rules,  1872,  ntpra, 
p.  580. 
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licensed  persons  navigsting  steam  or  sailing  boats  whose  yoyages  com*  Loeal  mles 
menoe  and  terminate  within  the  limits,  and  provides  for  recording  (Thames), 
convictions  on  the  licenoe»  of  perHOus  whose  negligence,  un»kilfulness, 
or  misbehaviour  has  occasioned  loss  of  life  or  damage  to  person  or  pro- 
perty. Rules  99,  100,  impose  penalties  not  exceeding  5/.  on  masters  and 
persons  in  oonmiand  of  steamboats  navigated  as  last  uoresaid,  who  do  not 
remain  on  the  bridges  or  paddle-boxes,  or  who  permit  persons  other  than 
the  crew  to  remain  there,  or  do  not  cause  a  proper  look-out  to  be  kept 
from  the  bow,  or  take  on  board  or  put  out  passengers  whilst  the  engines 
are  in  motion.  Bule  101  requires  all  vessels  to  be  navigated  in  a  careful 
and  proper  manner,  with  regard  to  their  own  safety  and  that  of  other 
vessels,  and  imposes  a  penalty  not  exceeding  61.  on  masters  and  persons 
in  command  who  navigate  at  a  dangerous  rate  of  speed,  or  in  a  negli- 
gent manner,  or  who,  when  approaching  or  leaving  any  vessel  that  is  in 
danger  of  sinking,  or  is  employed  in  raising  sunken  craft,  do  not,  on 
being  hailed  to  do  so,  reduce  their  rate  of  speed. 


DZCISIOKS  X7P0K  THE  THAMES  BULES,  22,  23,  &  24  of  1880. 

There  have  been  the  following  decisions  npon  these  Rules : — 

In  The  Odessa  (n)  it  was  held  that  Bule  22  of  tbe  Thames  Thames  rule. 
Rules  is  not  to  be  interpreted  in  the  same  way  as  Art.  15  ^<>-  22* 
(the  '*  end-on"  Eule)  of  the   General   Eegulations.       Two  ^^  Odessa. 
vessels  proceeding,  one  up  and  one  down  the  Hver,  may  be 
within  Kule  22  of  the  Thames  Bules  without  being  end  on  or 
nearly  end  on  within  the  meaning  of  Art.  15  of  the  General 
!Reg^idations.    The  application  of  Eule  22  is  determined  by 
the  circumstances  of  the  case ;  it  applies  whenever,  as  must 
generally  be  the  case,  there  is  risk  of  collision  to  two  vessels 
approaching  each  other  and  proceeding  the  one  up  and  the 
other  down  the  river,  but  not  when  there  is  no  such  risk  (o). 

But,  for  the  rule  to  apply,  they  must  both  be  under  way. 
Thus  the  rule  would  not  apply  to  a  vessel  lying  imder  a  point 
or  without  any  way  upon  her  (/>). 

The  Libra  (q)  is  an  important  decision  upon  the  22nd  and  Rules  22  &  23. 
.23rd  of  the  Thames  Eules.     The  Libra,  an  outward-bound  Th$  Libra. 
steamship,  saw  the  masthead  light  of  The  Joseph  Jticketts,  a 
steamship,  coming  up  the  river  with  the  flood  tide  over 
Tilburyness,  one  of  the  points  specified  in  Eule  !Sft,^and  re-      l^h 
quiring  for  an  outward-boimd  ship  the  starboard  helm.    The 
vessels  were  then  at  such  a  distance  apart  that  Eule  23  applied, 
The  Libra  being  so  far  from  the  north  shore  that  The  Ricketts 
might  have  passed  between  her  and  the  north  shore,  port  side 
to  port  side.     The  Ricketts  ported  to  round  the  point,  and  then 

(ft)  4  Asp.  Mar.  Law  Cas.  493 ;  R.  252. 

followed  in  The  Benrington  and  The  (p)  The  Altyre^  Ad.  Div.   27th 

Ostrich,  Ad.  Div.  9th  March,  1883.  Feb.  1885. 

(o)  The  lady  Wodehouse,  2  T.  L.  (q)  6  P.  D.  139. 
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Local  roleg      steadied  her  helm,  intending  to  pass  Ths  Libra  port  side  to 
ri^l^*™^)*        port  side.     The  Libra  then  starboarded,  and  showed  her  green 
Th§  Libra,        light  to  The  Ricketts.    After  seeing  The  Iticketls*  masthead 
light,  The  Libra  saw  the  green  light  of  The  BickeiU,  and  then 
her  red.     When  the  red  appeared  the  helm  of  The  Libra  was 
put  to  starboard,  and  her  engines  put  full  speed  astern.     7^ 
RickettSy  with  her  stem,  struck  the  starboard  side  of  The  Libra 
forward  of  amidships.    It  was  held  by  Sir  £.  Phillimore  that 
The  Libra  was  in  fault  for  starboarding,  and  breaking  Rule 
22.     In  the  Court  of  Appeal  it  was  contended  that  wherever 
Bule  23  applies  Eule  22  does  not.    It  was  held  that  the  rules 
were  not  to  be  so  construed ;  that  if  a  vessel  in  or  about  mid- 
channel  going  down  the  river  is  approaching  another  on  the 
opposite  side  of  one  of  the  specified  points  coming  up,  bo  that 
there  is  risk  of  collision,  both  rules  were  applicable,  and  must 
be  obeyed.     '' .  .  .  .  It  is  argued  that  the  rules  are  so  incon- 
sistent, that  whenever  the  23rd  applies  the  22nd  cannot.     I  do 
not  think  that  that  is  the  right  construction  of  the  rules.     I 
think  that  the  intention  of  the  23rd  rule  is,  that  when  vessels 
are  approaching  the  points  named  the  state  of  things  should 
not  arise  which  would  make  the  22nd  rule  applicable ;  but, 
nevertheless,  if  that  state  of  things  does  arise,  there  is  nothing 
in  the  23rd  rule  which  prevents  the  22nd  rule,  under  the  cir- 
cumstances, from  applying "  (r).      And  again  (p.    146)  : — 
''They  may  be  approaching  so  as  to  involve  risk  of  ooUision, 
and  then  tiieir  duty  is  to  pass  port  side  to  port  side ;  and, 
therefore,  it  is  not  true  that  whenever  the  23rd  rule  applies 
the  22nd  does  not.     Neither  is  the  converse  true.     The  truth 
is,  they  are  independent  rules,  and  that  it  depends  on  circum- 
stances whether  the  22nd  rule  applies  after  the  23rd  rule  has 
been  applied,  or  not." 

It  was  contended  in  the  same  case  that  the  true  construction 
of  the  words  in  Eule  23  as  to  waiting  untU  other  ships  pass 
clear  is  that  the  vessel  navigating  against  the  tide  shall  wait  in 
the  slack  water  under  the  point.  This,  said  Brett,  L.  J.,  is  not 
the  true  meaning  of  the  nue : — ''  All  that  the  23rd  Itule  says 
is  that  when  it  is  likely  they  (the  ships)  may  meet  on  the 
point,  the  vessel  which  is  going  against  the  tide  shall  wait.  I 
think  the  meaning  of  that  is,  that  she  shall  so  far  check  her 
speed  as  to  prevent  her  coming  up  to  the  point  at  the  same 
time  when  the  other  vessel  would  come  there." 

As  to  the  meaning  of  the  words  in  Eule  23,  ''  until  any 
other  vessels  rounding  the  point  with  the  tide  have  passed 
dear,"  Brett,  L.  J.,  and  Cotton,  L.  J.,  differed.    The  former 

(r)  Ptfr  Brett,  L.  J.,  6  P.  D.  139,  146  ;  and  see  7!^  Mar^aretf  9  P.  D. 
47,  60. 
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thought  they  meant  dear  of  each  other,  the  latter  dear  of  the  Local  rules 
point.  (ThamoB). 

The  e£Eect  of  Bule  23  of  the  Thames  Bules  was  again  dis-  Rule  23. 
cussed  in  The  Margaret  The  steamship  Clan  Sinclair,  of  ^^*  Margant. 
1,911  tons  nett,  and  355  feet  in  length,  came  out  of  the  South 
West  India  Dock,  which  is  on  the  north  side  of  the  Thames, 
ahout  where  the  curve  round  Blackwall  Point,  which  is  on 
the  south  side,  begins,  and  prepared  to  navigate  down  the 
river  against  a  flood  tide  with  the  assistance  of  a  tug.  She 
appears  to  have  been  about  mid-channel  when  The  Margaret, 
a  small  steamship,  was  seen  coming  up  about  a  third  of  a 
mile  off,  just  going  to  round  Blackwall  Point.  The  engines 
of  The  Clan  Sinclair,  which  were  then  going  easy,  were 
stopped  and  reversed,  and  the  tug  cast  off.  The  Margaret 
struck  The  Clan  Sinclair  on  her  starboard  side.  It  was  con- 
tended that  The  Clan  Sinclair  was  in  fault  for  breaking  the 
23rd  of  the  Thames  Bules.  It  was  held  by  Butt,  J.,  that  the 
Bule  contemplates  two  vessels  in  different  reaches  sighting 
each  other  across  the  point,  or  at  any  rate  at  a  time  when 
each  is  in  a  different  reach.  In  such  circumstances,  and  when 
it  is  likely  that  the  ships  wiU  meet  ''on''  the  point,  the  Eule, 
as  explained  by  Brett,  L.  J.,  in  The  Libra  («),  requires  the 
vessel  navigating  against  the  tide  to  wait  imtil  the  other  has 
passed  dear  of  her.  Accepting  this  interpretation  of  the 
Bule  the  learned  judge  held  that  The  Clan  Sinclair  and 
The  Margaret  never  were  in  the  position  to  which  the  Eule 
applies.  This  decision  as  to  the  construction  of  Bule  23  was 
reversed  on  appeal  {t).  The  Court  of  Appeal  held  that  the 
Bule  applies  where  one  vessel  is  on  or  off  the  point  when  she 
first  sees  the  other ;  and  that  The  Libra  is  not  an  authority 
to  the  contrary.  Her  duty  when  in  such  a  position  under 
Bule  23  is  ''to  remain  as  nearly  as  she  can  in  the  same  place 
with  respect  to  her  course  up  and  down  the  river"  (w).  The 
"  point "  mentioned  in  the  Kule  was  defined  to  be  not  merdy 
the  apex  or  pitch  of  the  point;  it  " begins  where  the  vessel, 
whether  proceeding  up  or  down,  and  naving  to  go  round, 
would,  if  nothing  were  in  the  way,  have  to  use  its  steerage 
power  for  the  purpose  of  continuing  in  a  proper  course,  and 
it  ends  where  the  necessity  for  using  that  power  ceases." 

The  words  "before  rounding"  were  construed  in  a  similar 
sense,  referring  to  the  time  during  which  she  is  under  the 
action  of  her  helm  by  reason  of  the  point. 

The  Margaret  was  taken  to  the  House  of  Lords,  where  the 
decision  of  the  Court  of  Appeal  was  reversed  and  that  of 
Butt,  J.,  restored  (ar).     The  decision  of  the  House  of  Lords 

(*)  6  P.  D.  139, 145.  (m)  Per  Brett,  M.R.,  9  P.  D.  49. 

(0  9  P.  B.  47.  (J-)  9  App.  Cnn.  873. 
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Local  rules  proceeded  upon  the  ground  that,  even  assuming  that  the 
(Thames).  construction  placed  upon  Bule  23  by  the  Court  of  Appeal  was 
Bale  23.  correct,  and  that  The  Clan  Sinclair  had  transgressed  the  rule, 

yet  since  the  transgression  of  the  rule  did  not  contribute  to 
the  collision,  and  since  The  Margaret  could  by  ordinary  care 
have  avoided  the  collision,  she  ( The  Margaret)  was  alone  in 
fault.  In  the  House  of  Lords  a -point  was  raised  as  to  the 
application  of  Bule  23  which  had  not  been  raised  in  either  of 
the  Courts  below.  It  was  contended  that  the  heading  which 
precedes  Bule  1 7  of  the  Thames  Bules  limits  the  application  of 
Kule  23  to  that  part  of  the  river  which  lies  between  Black  wall 
Point  and  Yantlet  Creek ;  and  that.  The  Clan  Sinclair  being 
at  the  time  of  the  collision  above  Blackwall  Point,  the  rule 
did  not  apply  to  her.  The  contention  of  the  appellants  upon 
this  point  was  not  upheld.  Bule  23,  therefore,  applies  to  a 
vessel  about  to  round  Blackwall  Point  on  her  outward  voyage, 
though  she  is  above  (to  northward  and  westward  of)  a  line 
drawn  from  the  Point  to  Bow  Creek. 

As  to  the  true  construction  of  Bule  23,  the  Lords  (Lords 
Blackburn,  Watson  and  Fitzgerald)  gave  no  decision.  Lord 
Blackburn  dissented  from  the  opinion  expressed  by  Butt,  J., 
that  ^*the  meaning  of  the  rule  was  that  the  vessels  which 
were  in  the  straight,  or  nearly  straight,  reach,  before  they 
began  to  turn  at  all,  were  to  wait  there  until  all  vessels  that 
might  be  seen  across  the  land  coming  in  the  opposite  direc- 
tion had  passed."  The  effect  of  that  would,  he  thought,  be 
very  inconvenient  and  hamper  the  navigation  of  the  river  very 
mi!cb.  The  fair  meaning  of  the  rule  was,  he  suggested, 
**  that  you  begin  to  round  when  there  is  so  much  curving  and 
rounding  of  the  river  that  the  vessels  going  down  the  river 
beg^n  to  turn  round  the  land ;  they  then  begin  to  round,  and 
when  they  have  come  so  far  down  that  the  curving  of  the 
river  ceases  and  they  go  straight,  they  then  cease  to  round." 
He  considered  that  the  mouth  of  the  South- West  India  Dock 
is  above  the  place  at  which  Bule  23  begins  to  apply. 

The  direction  in  Bule  23  to  ease  and  wait  is  a  question  of 
degree.  It  does  not  mean  that  the  ship's  way  is  to  be  stopped 
to  the  extent  of  losing  control  over  her  (y) ;  it  means  that  she 
shall  proceed  at  a  slower  pace  than  ordinary  for  the  purpose 
mentioned  in  the  rule  (z). 
Bale  24.  The  effect  of  Bule  24  has  been  recently  discussed  in  two 

cases.  In  The  Schwann  (a)  it  was  held  by  Butt,  J.,  to  apply 
to  a  vessel,  which  having  been  at  anchor  with  her  head  down 

(y)  Per  Lord  Blaokbum,  9  App.  (s)  Ftr   Lord  Watson,   ibid,  p. 

Cas.  880.  885. 

(a)  6  Asp.  M.  C.  409. 
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the  river,  was  getting  under  way  and  turning  with  her  head  Local  rales 
athwart  the  tide  for  the  purpose  of  pursuing  her  voyage  up  (Thamea). . 
river  on  the  flood  tide.  In  The  River  Derwent  {h)  it  was  held  I^^ee  24,  25. 
by  the  Court  of  Appeal,  that  a  vessel  which  had  been  pro- 
ceeding up  river  on  a  flood  tide,  and  on  the  south  side  of  mid- 
channel,  and*  was  turning  across  the  river  with  her  anchor 
dredging  for  the  purpose  of  getting  head  to  tide  did  not 
cease  to  be  a  crossing  ship  so  long  as  she  was  moving  towards 
the  north  shore.  In  the  opinion  of  the  majority  of  the  Court 
(Lindley  and  Lopes,  L.J  J.,  agreeing  with  the  Nautical  As- 
sessors) a  vessel  becomes  ^'a  crossed  ship"  as  soon  as  she  is 
as  far  across  the  river  as  she  can  go  in  safety,  even  though  she 
is  still  angling  athwart  the  stream ;  but  Lord  Esher,  M.  B., 
expressed  a  contrary  opinion  on  this  point.  When  Eule  24 
becomes  applicable  to  a  vessel,  Bule  25  becomes  applicable  to 
vessels  approaching  her  up  or  down  river  (c). 

The  decisions  in  The  Orwell^  The  Ostrich^  Thfi  Indian  Ohj^y 
The  AgucutiUaria^  Perkins  v.  Gingell^  Goldsmith  v.  Slattery,  The 
City  of  Delhi f  The  Rose  of  England^  The  Long  Newton^  Rolles  v. 
Newellf  Elmore  v.  Hunter ^  and  The  Skerryvore  are  noted  above 
in  connection  with  the  rules  to  which  they  relate. 


TBENT.     {See  Hukbeb.) 


TTNE. 

Hie  river  Tyne  bye-laws  of  16th  NoTember,  1884,  are  made  under  the  (Tjne). 
Biver  Tyne  improvement  Acts,  and  the  Acts  incorporated  therewith. 
(See  the  Tyne  Improvement  Acts  of  1850,  1852,  1857,  1859,  1861,  1865, 
and  1877  ;  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847.)  They 
provide  for  (5)  the  mooring  of  vessels  under  the  harbour- master's  orders  ; 
anchors  not  to  be  let  go ;  (6)  dismantling ;  (7)  anchors  to  be  on  deck  or 
hung  from  hawse-pipe ;  (9)  one  vessel  omy  to  lie  at  a  staith ;  (10)  vessels 
not  to  lie  between  tiers ;  (1 1)  steamers  moored  not  to  move  engines.  The 
rule  as  to  steamships'  lights  (12)  is  the  same  as  Art.  3  of  the  Sea  Regu- 
lations, except  as  to  steamships  without  foremast,  which  may  carry  the 
masthead  light  on  a  staff,  as  in  the  Tees  Rules  {tupra^  p.  572) ;  (13)  steam- 
ships towing  to  carry  a  second  light  on  the  foremast  or  staff ; 
(14)  steamships  and  sailing  ships  being  towed  and  steamships  under  sail 
to  carry  side  lights  only;  (15)  stem  light  to  be  shown  to  overtaking 
■hip ;  (16)  vessels  at  anchor,  outside  vessel  of  tier,  and  any  other  vessel 

(}}  6  Asp.  M.  C.  467.  {e)  See  the  cases  last  cited. 
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Local  roles       so  ordered  by  liarbour  master,  to  show  riding  light ;  rafts  and  open  boats 
(Tyne),  to  show  either  red  and  green  side  lights,  or  lantern  with  red  and  green 

slide ;  (18)  fog  signals,  as  in  the  Scm  Begolations. 

As  to  Navigation, 

19.  Every  vesBel  under  waj  shall,  when  proceeding  seaward, 
be  kept  to  the  south  of  mid-channel,  and  when  proceeding 
inward  from  sea  or  up  the  river,  to  the  north  of  mid-channel, 
and  so  that  in  either  case  such  vessel  shall,  with  a  port  helm, 
always  be  and  be  kept  dear  of  any  vessel  proceeding  in  the 
opposite  direction. 

20.  Every  steam  or  other  vessel  (whether  towing  any  other 
vessel  or  not,  or  being  towed)  shall,  unless  prevented  by  stress 
of  weather,  be  brougnt  into  port  to  the  north  of  mid-channel, 
and  be  taken  out  of  port  to  the  south  of  mid-channel  {d\  {e). 

21.  (  Vessel  necessarily  on  torong  side  of  river  not  to  obstruct 
other  vessels  ;  to  cross  to  right  side  as  soon  as  possible  («).) 

22.  (  Vessel  crossing  or  turning  in  the  river  not  to  cause  oh' 
struction  («).) 

23.  When  steam  vessels  proceeding  in  opposite  directions 
are  approachiug  each  other  they  shall  be  kept  on  their  proper 
sides,  and,  if  necessary,  speed  shall  be  slackened,  the  vessel 
going  against  the  tide  in  all  cases  giving  way  to  the  one  going 
with  the  tide ;  and  when  steam  vessels  are  approaching  each 
other  so  as  to  involve  risk  of  collision,  their  helms  shall  be  put 
to  port,  and,  if  necessary,  their  engines  shall  be  stopped  or 
reversed. 

24.  When  any  steam  vessel  (except  a  steam  vessel  when 
towing  sailing  vessels)  is  approaching  any  sailing  vessel  or 
steam-tug  with  sailing  vessels  in  tow  proceeding  in  the  opposite 
direction,  the  speed  of  such  steam  vessel  shall,  if  necessary,  be 
slackened  when  it  is  within  30  yards  of  and  until  it  shall  have 
passed  the  sailing  vessel  or  steam  tug  and  towed  vessels. 

25.  Sea-going  steam  vessels  shall  not  be  navigated  in  the 
port  above  the  Low  Lighthouse  at  a  greater  speed  over  the 
ground  than  six  knots  or  seven  statute  mUes  per  nour,  whether 
going  with  or  against  the  tide. 

26.  (  Vessels  not  to  cause  risk  o/ collision.) 

27.  (Steamship  unable  to  keep  out  of  the  wag  of  sailing  ship  to 


((Q  This  means  that  a  vessel 
coming  in  from  sea  most  not  cross 
the  entrance  dose  to  the  pier  heads. 
The  Harvest,  11  P.  D.  14. 

{e)  These  roles  do  not  make  a 
orossing  yessel  responsible,  what- 
ever the  circumstances  may  be,  if 
she  comes  in  contact  with  another 
vessel  which  is  on  the  side  of  the 


river  prescribed  for  her  navigation. 
A  vessel  may  legitimately  croes  the 
river  whenever  it  is  reasonably  safe 
to  do  so,  and  it  is  the  duty  of  other 
vessels  proceeding  up  or  down  the 
river  to  use  the  ordmary  precau- 
tions for  avoiding  collision  with 
her.  The  Theiford,  6  Asp.  M.  G. 
179. 
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sound /our  blasts  of  two  seconds*  duration;  then  sailing  ship  to  Local  rales 
keep  out  of  way.)  (Tyiio)* 

28.  Every  sailing  or  Bteam  vessel  overtaking  any  other 
Teesel  shall  be  kept  out  of  the  way  of  the  overtaken  vessel, 
which  shall  be  kept  on  her  course,  and  no  obstruction  shaU  be 
vrilfuUy  caused  by  the  overtaken  vessel  to  the  passage  of  the 
overtaking  vessel ;  and  any  vessel  having  passed  anoUier  shall 
not  cross  the  bows  of  the  passed  vessel  until  at  such  a  distance 
as  will  not  necessitate  the  stopping  or  easing  of  the  passed 
vessel  to  avoid  collision. 

30.  [Scope  of  tow-line^  except  to  eastward  of  Low  Lighthouse^ 
North  Shields^  not  to  exceed  twenty  fathoms.) 

31.  {Not  more  than  one  vessel  exceeding  200  tons  to  he  towed 
by  same  tug.) 

32.  {Length  of  train  of  vessels  in  tow  not  to  exceed  450  feet 
from  stem  of  tug  ;  vessels  not  to  be  towed  abreast;  rafts  not  to 

exceed  250  feet  by  40  feet.) 

33.  {Not  more  than  six  keels,  wherries,  or  boats  to  be  towed  at 
once.) 

34.  {Two  tugs  towing  same  vessel  not  to  be  more  than  \00  feet 
apart y  or,  if  towing  abreast,  more  than  40  feet.) 

35.  (  Vessels  not  to  drift ;  off  dock  entrances  vessels  waiting 
admission  to  keep  out  of  fairway.) 

37.  (  Vessels  to  have  anchor  ready  to  let  go.) 

39.  Every  vessel  under  way  when  overtaken  by  a  fog  shall 
be  navigated  at  a  very  moderate  speed,  and  shall,  as  soon  as 
practicable,  be  moored  or  anchored  out  of  the  navigable 
channel.  Vessels  shall  not,  without  the  permission  of  the 
harbour-master,  be  got  under  way  during  a  fog. 

40.  {Engines  to  go  dead  slow  100  yards  before  reaching,  and 
fifty  yards  after  passing,  diving  and  other  craft  of  the  Commis- 
sioners.) 

41.  {And  within  100  yards  of  wreck-removing  craft.) 

42.  {A  red  flag  or  red  light  to  be  shown  on  dredgers  on  side 
where  chains  are  taut.      Vessels  to  pass  on  other  side.) 

43.  {Also  where  no  passage  between  dredger  and  shore.) 

44.  (  Vessels  not  to  moor  at  Commissioners^  white  buoys.) 

47.  {Tug  to  attend  vessel  in  tow  till  moored.) 

48.  {Engines  not  to  move  within  fifty  yards  of  boat  coming 
alongside.) 
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WATERFORD. 

Waterfofd.  g^e  Zondon  Gazette  for  1886,  Vol.  II.,  p.  6447,  for  Bye-lawa  of  lOth 

Kovember,  1886. 

A  notice  dated  16th  Noveiaber,  1886,  issued  by  the  Commiaaioners, 
states  that  there  are  no  local  rules  regulating  the  pasHing  or  overtaking 
of  one  vessel  by  another  in  the  port  and  harbour  of  Waterford. 

The  bye-laws  apply  to  the  river  Snir  from  Granagh  Castle  to  the  Hook 
Lighthouse,  including  all  the  space  between  the  junction  of  the  Roes 
Biver  with  the  river  Suir  and  the  Hook  Lighthouse,  and  from  Bilberry 
Rock  to  Swing  Head,  in  the  County  of  Waterford,  including  St. 
Katherine*s,  commonly  called  St.  John's  Pill.  They  are  substantially 
identical  with  the  bye*laws  in  force  in  the  river  Suir  above  Granagh 
Castle.  The  substance  of  the  last-mentioned  bye-laws  is  set  out 
above  (/). 

(/)  Supra,  p.  672. 
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liability  of  owners  after,  96. 

of  the  other  ship  after  collision,  60,  65. 

by  crew,  of  ship  injured  in  collision,  114,  115. 

owners  not  bound  to  raise  ship  sunk  in  collision,  116. 

Abboad,  collision,  95,  210,  214. 

AooiDENT.     See  Inevitable  Accident, 

AonoN, 

in  rem,  79. 

in  personam,  cannot  be  tacked  to  action  in  rem,  317. 

in  personam,  bar  to  action  in  rem,  225. 

against  pilot,  66,  316. 

successive  actions  by  sufferers  in  collision,  106. 

against  owners  resident  abroad,  211. 

stay  of,  where  action  pending  elsewhere,  223. 

where  both  ships  are  foreign,  209. 

in  rem,  where  judgment  in  personam  unsatisfied,  317. 

in  rem,  where  damage  but  no  collision,  85. 

in  rem,  does  not  lie  under  Lord  Campbell's  Act,  122,  144. 

or  for  damage  to  cargo,  against  carrying  ship,  82. 
for  limitation  of  liability,  320. 
consecutive  collisions,  174. 
separate  actions  for  damage  to  property  and  person,  316. 

Admikalty  Jurisdiction, 
limits  of,  209,  325. 
damage  to  property  ashore,  326. 
for  loss  of  life,  122,  318. 
wrong-doer  can  be  sued  personally,  316. 
damage  to  cargo,  288. 
no  damage  lien  in  such  case,  288. 
where  there  is  damage  but  no  collision,  85. 
as  between  tug  and  tow,  206. 
where  both  ships  foreign,  209. 
of  High  Court,  325. 
of  County  Courts,  326. 

M.  Q  Q 
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Al^ea  hbb  cx)T7BSE  to  Starboasd  (oh  Pobt),  meaning  of  ezpras- 
Bion,  420,  455. 


Alteration  of  Coitbse, 
in  fog,  353,  403,  452. 
causing  risk,  353. 
for  greater  safety,  353. 


Amebica,  Law  of, 

cargo-owners'  remedy  where  both  ships  in  fault,  286. 

infringement  of  the  Begulations,  64. 

inscrutable  fault,  liability  in  case  of,  158. 

limitation  of  liability,  182. 

liability  in  case  of  compulsory  pilotage,  279. 

liability  of  ship  for  negligence  of  those  on  board,  93. 

as  to  tug  and  tow,  their  liabilities,  195. 

as  to  division  of  loss,  158. 

navigation  of  rivers,  462  seq, 

,  Anohor, 

damage  by  anchor  a-cock-bill,  15,  117. 

ship  dredging  with  her  anchor,  367,  404,  423. 

letting  go,  to  avoid  collision,  5,  11,  13. 

slipping  to  avoid  collision,  27,  508. 

letting  go,  when  compulsory  pilot  in  charge,  244,  245. 

coming  to  an  anchor,  duty  of  ship,  503. 

anchor  watch,  427,  506. 

riding  to  a  single  anchor  with  other  craft  to  leeward,  502. 

insufficient  ground  tackle,  242,  505. 

Anchor,  Ship  at, 

meaning  of  term,  in  the  Eegulations,  378. 

burden  of  proof  where  one  ehip  is,  31. 

collision  with,  31,  35,  501. 

with  ship  fast  to  moorings,  15,  501. 

giving  a  foul  berth  to,  502. 

duty  to  keep  clear  of,  35,  501  seq. 

in  an  improper  place,  501,  507. 

in  the  track  of  terry  boat,  409. 

on  fishing  grounds,  504. 

fishing  boats  fast  to  their  nets,  512. 

insufficient  moorings,  11,  101,  242,  505. 

insufficient  ground  tackle,  242,  505. 

precautions  to  be  observed  in  coming  to  an  anchor,  503. 

making  fast  to  another  ship,  507. 

shifting  berth,  506. 

duty  of,  to  make  snug,  505. 

sheering  about,  378,  505. 

parting  of  cable  or  moorings,  11,  101. 
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AivcHOB,  Ship  at — continued. 

slipping,  to  aroid  collision,  27,  508. 
pilot's  duty  when,  244. 
ridinff  lights,  Art.  8.  .377. 

fishmg  boat's,  Art.  10.  .380. 
Art.  5  does  not  apply  to,  374. 

Appeal, 

costs  of,  335. 

from  registrar,  costs  of,  335. 

upon  question  of  seamanship,  313. 

Appboaghino  too  glose,  349,  356,  516. 

Aquiliak  Law,  shipowners'  liability  by,  68,  131. 

Abbest.     See  Proceedings  in  rem. 

of  cargo  to  compel  payment  of  freight,  81. 

of  foreign  ship  that  has  injured  British  property,  211. 

of  wrong  ship,  319,  330. 

of  ship,  to  compel  owners  to  appear,  165,  211. 

of  ship  of  foreign  sovereign,  220. 

its  connection  with  limitation  of  liability,  165. 

by  officer  of  City  of  London  Court,  327. 

ASHOBE, 

collision  with  ship  ashore,  5,  27,  35,  96,  517. 

ship  putting  herself  ashore,  to  avoid  collision,  27. 

ta^^g  the  g^und  alongside  ship,  503. 

ship  ashore  doing  damage  as  she  comes  o£P,  25,  517. 

negligence  of  persons  auiore  causing  collision,  173,  177. 

duty  to  light  a  ship  ashore,  96,  361. 

whether  she  is  within  Art.  5 . .  374. 

Assessors, 

power  to  order  inspection  by,  312. 
advise  Court  upon  questions  of  seamanship,  312. 
take  no  part  in  the  judgment  of  the  Court,  313. 
appeal  upon  matter  of  pure  seamanship,  313. 

At  Anchob.     See  Anchor,  Ship  at. 

AvEBAGE  CoNTBiBUTiON,  colUsion  doos  uot  givo  rise  to,  296,  302. 

Bail, 

damage  lien  disch^ged  by,  86,  88. 

insufficient,  87.        \^ 

excessive,  87,  338.     ^ 

foreign  sovereign  suing  in  British  Court,  222. 

cost  of  bail  in  salvage  action  not  recoverable,  113. 

costs  of  excessive  bail,  338. 

Qq2 
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Bailebs  of  Bhip,  may  reoover  for  collision,  106. 

Bankbuptoy, 

of  owner  of  wrong-doing  Bhip,  84,  89. 

of  plaintiff,  costs  of  repairs  recoverable,  111. 

Baege, 

dnving  with  the  tide,  11,  16,  519. 

damsLge  by  barge  in  charge  of  licensed  waterman,  233. 

whether  damage  lien  attaches  to,  81,  82. 

Babratry, 

infringement  of  the  Begulations  is  not,  286.  * 
collision  by  negligence  is  not,  within  bill  of  lading,  286. 

Bbaoon,  damage  by  stump  of,  97. 

Beatiko  oxrr  Taoks,  duty  of  ship  as  to,  477. 

Belfast,  local  rules  of  navigation  for,  560. 

Beloium, 

law  of,  as  to  division  of  loss,  159. 

as  to  limitation  of  liability,  184. 

as  to  compulsory  pilotage,  218,  231,  270. 

Bell, 

to  be  used  in  a  fog,  395. 
Turkish  ships  do  not  use,  395. 

Berth, 

foul,  502. 

taking  up,  in  dock,  503. 

keeping  a  berth  with  a  buoy,  507. 

Bill  of  Lading, 

meaning  of  exception  of  collision  in,  283. 

effect  of  other  exceptions,  283. 

collision  by  negligence  is  not  barratry  within,  286. 

iBoARD  OF  Trade, 

instructions  to  surveyors  as  to  lights,  368. 

proceedings  by,  for  loss  of  life,  122,  175. 

inquiry  by,  where  loss  of  life,  122,  318. 

none,  where  wrong-doing  ship  is  foreign,  223. 

opinion  of,  as  to  master's  and  pilot's  responsibility,  255,  257. 

powers  of,  to  enforce  Eegulations  as  to  ships'  lights,  532. 

Boat, 

collision  with,  duty  to  stand  by,  63. 

fishine  boats'  lights.  Art.  10.  .380.     See  Fishing  Boats. 

hand  lights  for,  380. 

application  of  Begulations  to,  344. 
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Bond  to  stop  Abbest, 

recovery  by  surety  against  co-owners,  824. 
liability  of  master  on,  324. 

BoTTOMBY  Bondholder  on  freight,  his  right  when  liability 
limited,  180. 

BKINOINa  UP, 

precautions  to  be  observed  before,  503. 

at  night,  504. 

foul  berth,  502. 

in  impraper  place,  507. 

shortening  sail  before,  504. 

pilot's  duty  with  reference  to,  244. 

BuBDEN  OP  Proof, 

collision  with  ship  at  anchor,  31. 

ship  neglecting  to  keep  her  course,  472. 

of  negligence,  30  aeq. 

where  steamship  fails  to  stop  and  reverse  before  collision,  451. 

damage  by  ship  navigating  Thames  at  too  great  speed,  577. 

where  compulsory  pilot  in  charge,  238. 

sailing  ship  in  flat  cabn,  478. 

as  to  necessity  of  departing  from  Eegulations,  491. 


Cable, 

jamming  of,  on  windlass,  10,  195. 
insufficiency  of,  242,  505. 
parting  of,  10. 

Campbell's  Act,  Lobd, 
damages  xmder,  122. 
no  action  in  rem  under,  122,  144,  222. 
rule  as  to  division  of  loss  does  not  apply,  144. 
application  to  foreigners  and  foreign  ships,  222. 
cmims  under,  how  affected  by  statute  limiting  liability,  175, 

280. 
assessment  of  damages  by  jury,  324. 

Canada,  Law  op, 

division  of  loss,  134,  160. 
compulsory  pilotage,  279. 
infringement  of  Eegulations,  41. 

Cabe, 

absence  of  ordinary  care  is  nee^ligence,  2. 
in  management  of  dangerous  business,  72. 
what  is  ordinary,  3. 
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Cabgo, 

damage  lien  does  not  attach  to,  81. 

damage  to,  bj  carrying  ship,  no  lien,  82,  288. 

may  be  arrested  to  compel  payment  of  freight,  81. 

liability  to  arrest  not  affected  by  Act  limiting  liability,  178. 

transhipment,  after  collision,  173. 

Caboo  OwNEB.     See  Carrier;  Bill  of  Lading. 
not  liable  for  collision,  103. 
recovery  by,  where  both  ships  in  fault,  104. 
recovery  by,  against  carrier,  damages,  123. 
when  collision  is  between  ships  of  same  owner,  104,  284. 
his  right  to  costs,  330. 
shipowner's  liability  as  carrier,  281  seq. 
cargo  on  board  barge  in  tow,  282. 
effect  of  bill  of  lading  as  to  collision,  282. 
how  affected  by  rule  as  to  division  of  loss,  143,  284. 
his  rights  where  the  carrier  is  a  railway  company,  178,  287. 
liability  of  master,  287. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  82,  288. 
no  average  contribution  from,  in  case  of  cargo  simk  by 

carrier's  fault  and  afterwards  raised,  302. 
action  for  damage  to  cargo,  82,  106. 
no  lien  for  damage  to  cargo,  82. 
in  limitation  action,  right  to  issue  whether  one  or  both  ships 

in  fault,  322. 

Gabbieb, 

shipowner's  liability  as,  281  seq. 
whether  shipowner  is  a  common,  281. 
shipowner's  liability  at  common  law,  282. 
tug-owner's  liability  for  goods  in  tow,  282. 
shipowner's  liability  on  me  contract  of  carriage,  148,  282. 
bill  of  lading,  what  exceptions  cover  collision,  283. 
collision  by  fault  of  carrying  ship,  283. 

the  other  ship,  283. 
collision  with  other  ship  of  same  owners,  284. 
how  the  rule  as  to  division  of  loss  applies  to,  143,  284. 
collision  by  negligence  not  barratry,  286. 
''perils  of  the  sea,"  meaning  of  the  exception  of,  226. 
railway  company  carrying  by  sea,  287,  288. 
liability  of  master,  287. 
.  Admiralty  jurisdiction  in  case  of  damage  to  cargo,  82,  288. 
no  average  contribution  in  respect  of  cargo  sunk  by  carrier's 

fault  and  afterwards  raised,  302. 
entitled  to  limited  liability  in  ccmtraot  as  weU  as  tort,  174. 
liability  of,  when  carrying  in  ship  of  other  owner,  178. 
damage  to,  by  carrying  ship,  no  lien,  82. 
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Garbok  Eiyeb,  local  roles,  561. 

Gertificates,  Offioebs', 

may  be  cancelled  for  coUisioii,  300. 
where  pilot  is  in  charge,  257. 

Ghabtered  Ship, 

liability  for  damage  by,  70,  90  seq. 
damage  lien  attaches  to,  90. 

Chabtebeb, 

liability  of,  for  collision,  74,  190. 
whether  entitled  to  limit  his  liability,  171. 
shipowner's  liability  to,  for  collision,  287. 

Chabter-fabty,  loss  of,  recoverable  as  damages,  120. 

CnriL  Law,  shipowner's  liability,  68. 

Close-hauled,  Ship, 

meaning  of  the  term,  414. 
on  port  tack,  duty  of,  409. 
ship  hove-to  is,  375,  415. 

Close  shayinq,  349,  354,  511,  516. 

Cltde, 

local  rules  of  navigation  in,  343,  562. 
pilotage  in,  263. 
collision  in,  525. 

Collision, 

early  legislation  as  to,  533. 

existing  Act,  531. 

abroad,  95,  210,  214. 

in  body  of  a  county,  209. 

in  foreign  inland  waters,  210. 

in  a  dock,  210. 

both  ships  in  fault.     See  Division  of  Loss, 

without  fault  in  either  ship.     See  Inevitable  Accident, 

four  cases  of,  Lord  Stoweirs  dictum,  125. 

maritime  Hen  for  damage.     See  Lien,  Damage. 

dvil  law  as  to  liability  for,  68. 

ships  of  the  same  owner,  104,  143,  284. 

limitation  of  shipowner's  liability  for.     See  Limitation  of 

Liability. 
with  reference  to  insurance.     See  Insurance, 
with  reference  to  contract  of  carriage.     See  Carrier;  Cargo 

Owner, 
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Collision — continued, 

does  not  give  rise  to  average  contribution,  296,  302. 

with  pier  in  a  foreign  country,  211. 

common  law  jurisdiction  for  collision  on  liigli  seas,  210. 

liability  by  mciritime  law,  94. 

actions  for,  are  communis  juris ^  209. 

where  one  ship  is  in  tow.     See  Tug  and  Tow. 

with  a  Queen's  ship,  102. 

with  Hghtship,  123,  179. 

with  a  ship  ashore,  5,  96. 

with  ship  of  foreign  sovereign,  31,  35,  220,  222. 

with  ship  at  anchor.     See  Anchor,  Ship  at, 

with  salvor,  13,301. 

with  barg^  driving  with  the  tide,  11, 16,  519. 

with  two  ships  at  once,  26, 174, 189. 

with  a  ship  being  launched,  36, 173, 176. 

between  foreign  ships,  208.     See  Foreign  Ships. 

infringement  of  the  Kegulations.     See  Presumption  o/ Fault, 

what  is  the  cause  of  action,  15. 

negligence  causing  collision,  14.     And  see  Negligence. 

negligence  of  injured  ship  after,  114  seq. 

caused  by  a  previous  collision,  25,  174. 

where  more  than  two  ships  involved,  26. 

between  two  ships  causea  by  negligence  of  a  third,  26. 

causing  loss  of  life.     See  Loss  of  Life. 

.increased  risk  of,  in  modem  days,  182. 

meaning  of  exception  of,  in  a  bill  of  lading,  283. 

what  damages  may  be  recovered.     See  Damages. 

liability  for.    See  Liability, 

wilful,  29. 

criminal  liability  for,  297. 

in  a  fog.     See  Fog. 

application  of  foreign  law  to.     See  Foreign  Law. 

risk  of,  what  is.     See  Risk  of  Collision. 

incidental  rights  and  liabilities  arising  out  of,  297 — 303. 

salvage  services  after,  or  to  prevent  collision,  300,  301. 

CoMMAin), 

whether  master  or  pilot  has.     See  Compulsory  Pilot, 

whether  tug  or  tow  has.     See  Tug  and  Tow. 

ship  not  under,  lights  and  signals  for.  Art.  5.  .371. 

Common  Employment, 

doctrine  of,  does  not  apply  as  between  tug  and  tow,  205. 
compulsory  pilot  is  not  fellow  servant  of  crew,  109. 
whether  master  fellow  servant  of  crew,  109. 
as  between  transports  in  Government  service,  72. 
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OoiofOK  Law, 

jurisdiction  for  ooUisioiis  at  sea,  209,  210.    ' 

for  collision  abroad,  95,  210,  214. 

liability  of  shipowners  by,  68  seq.     See  Liability. 

action  at,  after  proceedings  in  Admiralty,  313,  317. 

unlimited  liability  of  shipowner  at,  161. 

shipowner  not  liable  for  fault  of  compulsory  pilot  by,  229. 

GoHFAKY,  Limited  Liability, 

damage  by  ship  of,  in  liquidation,  84. 

''  sin^e-ship  "  company,  damage  by  ship  of,  179. 

CoMPULSoBY  Pilot, 

meaning  of  "  compulsory,"  227, 228. 
compulsion  by  foreign  law,  231. 
is  not  owner's  servant,  227. 
in  owner's  constant  employment,  233. 
owners  not  liable  for  fault  of,  227. 

at  common  law,  229. 

and  by  statute,  229. 
pilotage  authority  is  not  liable,  228. 
whether  pilot  of  tow  is  ^'  in  charge  of  "  the  tug,  229. 
effect  of  the  statute,  229. 
owner's  exemption  under  6  Geo.  4,  c.  125.  .230 
Acts    enforcing   compulsory  pilotage  bind  foreign  ships, 

230. 
abroad,  pilotage  fees  compulsory,  but  pilot  not  in  charge, 

228,231. 
person  ^^  having  the  care  of"  ship,  whether  pilot  is,  233. 

Silotage  in  the  Suez  Canal,  231. 
amage  to  property  of  Thames  Conservancy,  232. 
damage  to  pier  or  harbour  works,  232. 
owners  liable  for  fault  of  Thames  licensed  waterman,  233. 

„  pilot  on  board,  but  whose  duty  as 

pilot  is  at  an  end,  233. 
where  relation  of  master  and  servant  has  never  arisen,  234. 
ship  '*  proceeding  to  sea  "  under  the  Liverpool  Act,  235. 
fault  of  compulsory  pilot  affects  ship  so  as  to  bring  into 

operation  rule  as  to  division  of  loss,  94,  236. 
whether  it  affects  owners  with  consequences  of  contributory 

negligence,  202,  236,  241. 
Queen's  ships  not  subject  to  compulsory  pilotage,  228. 
owner  liable  for  fault  of  master  with  pilotage  certificate,  228. 
pilotage  certificate  for  masters  and  mates,  228. 
of  foreign  as  weU  as  British  ships,  228. 
change  of  pilot,  235. 
duty  of  master  as  to  standing  by  when  pilot  is  on  board, 

236. 
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CoMPULSOBT  Pilot — continued. 

owners  liable  for  deficiency  of  ship  or  equipment,  242. 

owner's  exemption  said  to  be  an  injustice,  241. 

defence  of  compulsory  pilotage  available  for  foreign  ship, 
218. 
or  where  the  collision  is  abroad,  215,  218. 

pilotage  may  be  compulsory  beyond  the  three  mile  limit, 
218. 

ship  under  way  in  improper  weather,  whether  pilot  respon- 
sible, 244,  245,  250. 

qualified  pilot  superseding  unqualified  pilot,  240. 

negligence  of  owners  immaterial  where  pilot  could,  idth 
ordinaiy  care,  have  avoided  collision,  243. 

contributory  negligence  of  owner  or  crew,  237,  246. 

duties  of  master  and  crew,  246. 

duties  of  pilot,  244. 

interference  by  master  with  pilot,  249. 

suggestion  not  interference,  250. 

intoxication  or  incompetence  of  pilot,  249. 

costs.     See  Costs. 

pilot  below  at  time  of  collision,  236. 

relative  authority  of  master  and  pilot,  in  law,  243. 
by  the  practice  of  seamen,  263. 

proof  of  ne^gence  on  part  of  pilot,  236,  238. 

proof  of  absence  of  negligence  on  part  of  master  and  crew, 
238. 

practice  &s  to  calling  pilot  to  prove  defence,  239. 

compulsory  pilot  in  cnarge  of  tow.     See  Tu^  and  Tow. 

where  and  for  what  ships  it  exists,  258  seq. 

general  Acts  as  to,  258. 

general  exemptions  from,  261. 

pilotage  compulsory  for  all  passenger  ships,  at  home,  259. 

local  Acts  as  to,  264  seq. 

London  Trinity  House,  269. 

ships  passing  through  pilotage  district,  262,  272. 

coasters,  260,  272. 

ship  in  her  home  port,  260. 

port  to  which  ship  belongs,  what  is,  260. 

Irish  traders,  260. 

"  trading  to,"  17  &  18  Vict.  c.  104,  s.  379.  .273. 

ship  calling  for  orders,  263. 

policy  of  Acts  as  to  compulsory  pilotage,  241,  263. 

m  colonies,  279. 

in  foreign  countries,  279. 

Consolidation  of  Actions,  106. 

of  action  in  personam  with  action  in  rem,  314. 

by  different  plaintiffs  against  same  defendant,  314. 
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Ck)NBTBTTCnOK, 

of  Act  liniitiTig  liability,  169. 

of  the  Begulations,  345,  346. 

of  Thames  rules,  decisions  as  to,  585. 

of  Tees  rules,  decision  as  to,  573. 

Contract, 

limitation  of  liability  in  contract  as  well  as  in  tort,  174. 
of  carriage.     See  Carrier, 

CoNTBAxrroB,  Independent,  liability  of  ship  for  fault  of,  89  teq. 

Contribution.     See  Average. 

none  amongst  wrong-doers,  104. 

amongst  pf^  owners,  for  damages  for  collision,  104. 

Contributory  Nequgenoe, 

common  law  rule  as  to,  18  sea, 

of  shipowner  or  crew,  compulsory  pilot,  242,  246. 

whether  negligence  of  compulsory  pilot  of  tow  affects  owners 

of  tug  or  tow,  202,  236,  241. 
of  compulsory  pilot  brings  into  operation  rule  as  to  division 

of  loss,  141,  236. 

Conyenienge  no  excuse  for  departure  from  Eegulations,  468, 493. 

Convoys,  power  to  make  special  rules  as  to  lights  for,  543. 

Co-owners.     See  Fart-owners;  Contribution. 

Cork,  local  rules  of  navigation  at,  565. 

Costs, 

fi;eneral  rule,  828. 

hability  for,  beyond  amount  of  statutory  liability,  177. 

both  ships  in  fault,  328. 

both  ships  in  fault,  and  one  in  charge  of  compulsory  pilot, 

329,  331. 
no  fault  in  either  ship,  inevitable  accident,  329. 
arrest  of  wrong  ship,  330. 
violence  of  crew,  costs  refused,  320. 
cargo  owner  claiming  ship  sued  alone  in  fault,  320. 
owner  of  tow  suing  third  ship,  321. 
collision  with  H.  M.  ship,  321. 
defence  of  compulsory  pilotage,  331. 
diversity  of  practice,  332. 
in  Court  of  Appeal,  335. 
of  appeal,  where  judgment  below  is  varied,  335,  336. 
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Costs — continued. 

of  appeal,  where  both  ships  in  fault,  335. 

of  action  for  amount  below  County  Court  limit,  337. 

of  action  for  limitation  of  liability,  337. 

of  reference  to  registrar,  332,  333. 

of  counter-claim,  where  defence  of  compulsory  pilotage,  331. 

of  appeal  from  the  registrar,  335. 

of  excessive  bail,  338. 

appeal  from  County  Court,  338. 

of  paying  freight  into  Court,  338. 

of  sureties  on  bail  bond,  338. 

of  retaining  seamen  witnesses,  338. 

higher  or  lower  scale,  338. 

of  defending  salvage  action  arising  out  of  the  collision,  not 

recoverable  as  damages,  119. 
security  for  costs,  337. 

Counter-claim, 

judgment  for  balance,  where  both  ships  in  fault,  137,  141. 
costs,  rule  as  to,  where  there  is,  331. 

County  Court, 

cross  actions,  one  in  County  Court,  stay,  316. 
Admiralty  jurisdiction  of,  326. 
service  of  warrant  of  arrest,  327. 
jurisdiction,  towage  contract,  327. 
appecds  from,  327. 
costs.    See  Costs. 

Crew, 

sufficiency  of,  500. 

are  primd  facie  shipowner's  servants,  68. 

whether  crew  of  tug  are  agents  of  owner  of  tow,  191. 

whether  master  liable  for  torts  of,  66. 

action  by,  for  clothes  lost  in  collision,  106. 

duties  of,  when  pilot  on  board,  246. 

Criminal  Liability, 
for  collision,  297. 
of  crew  of  foreign  ship,  299. 
infringement  of  Eegulations  is  misdemeanor,  298. 
of  master  where  pilot  in  charge,  257,  298. 

Crossing  Ships, 

what  are,  355,  426. 

sailing  ships  crossing,  Art.  14.  .409. 

steamships  crossing,  Art.  16.  .425. 

in  a  winding  river,  427. 

one  may  be  an  *'  overtaking  "  ship,  376. 

rounding  a  buoy  or  headland,  428. 
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Custom^ 

ooiiflictmg  with  the  Begolations  is  bad,  357. 
customaiy  track  in  liTor,  467. 


Daicage  Lien.     See  Lien^  Damage;  Proceedings  in  rem. 
Damage  TO  Oasgo.     See  Cargo;  Cargo  Owner, 
Damage,  Wilful,  20,  69,  223. 

Damages, 

generally,  110—124. 

wrong-doer  liable  for  reasonable  consequences  of  his  oegli- 
gence,  110. 

no  difference  between  common  law  and  Admiralty  rules  as 
to  measure  of,  111. 

costs  of  repairs,  111. 

though  unpaid  aud  plaintiff  bankrupt,  111. 

no  deduction  for  new  materials  in  place  of  old,  111. 

loss  after  collision  presumably  caused  by  collision,  112. 

diminished  market  value  of  ship  sunk  by  collision,  119. 

value  of  ship,  if  lost,  how  estimated,  111. 

interest  on.  111. 

interest  added  to  amount  of  statutory  liability,  112,  177. 

interest  where  loss  of  freight  recovered.  111,  118. 

interest  on  freight,  118. 

Admiralty  practice  as  to  interest  in  common  law  and  trans- 
ferred actions,  112. 

loss  of  expected  salvage,  118. 

salvage  expenses  incurred  by  reason  of  collision,  119. 

demurrage,  119. 

loss  of  market,  121. 

loss  of  charter-party,  120. 

loss  of  fishing  voyage,  121.. 

loss  of  fishing  gear,  121. 

costs  of  defending  salvage  action  resulting  from  collision,  119. 

cost  of  bail  in  ssdvage  action,  119. 

expense  of  compulsorily  raising  sunken  ship,  120. 

expense  of  detaining  crew,  119. 

abandonment  of  injured  ship  after  collision,  114. 

where  both  ships  in  fault.     See  Division  of  Loss. 

loss  increased  by  negligence  of  plaintiff  after  collision,  116. 

no  obligation  to  raise  ship  sunk  by  collision,  116. 

plaintiff's  negligence  infiuences  juries  as  to  amount  of 
damages,  28. 

contribution  for,  104. 

recoverable  upon  the  contract  of  carriage.    See  Carrier. 
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Damages — contmtted. 

recoverable,  though  paid  by  insiurers,  128. 

remoteness  of,  121. 

consequential  damages,  118. 

for  loss  of  life,  122. 

question  of  remoteness  of  damage  for  Gourt  or  registrar,  324. 

Dakoebous  in  se,  ship  not,  72. 

Danqebs  of  Navigation, 

what  are,  so  as  to  justify  departure  from  Begulations,  490. 
whether  danger  of  collision  is,  52,  480. 

Danube,  special  rules  of  nayigation  for,  526. 

Defattlt  of  Affeabance,  87. 

Demise  of  Ship,  liability  for  collision  in  case  of,  89  seg. 

Demubbage, 

recoverable  as  damages,  119. 
amount  of,  allowed,  119. 

Defabtube  fbom  the  Eegulations.     See  Injrtfu^ement,  Sfc. 

language  of  Art.  23  compared  with  that  of  36  &  37  Yict. 

0.  85,  s.  17.. 480. 
convenience  no  excuse  for,  493. 
burden  of  proof  as  to  necessity,  473,  491. 
disabled  ship,  490. 

by  ship  required  to  keep  her  course,  473. 
necessity  for,  must  be  proved,  491. 
special  circumstances  rendering  it  neoessary,  420  aeq. 
when  justifiable,  441,  485. 

Begidations  not  to  be  applied  so  as  to  cause  collision,  485. 
dictated  by  one  ship  to  the  other  by  whistling  or  hailing, 

6,  494. 
where  compliance  is  impossible,  489. 
both  ships  must  obey  the  Regulations,  494. 

Defositions  of  officers  and  crew,  evidence,  310. 

Disabled  Ship,  9,  490. 

signals  and  lights  for,  Art.  5.  .371. 
by  her  own  fault,  25. 

Discontinuance,  efEeot  of,  in  limitation  action,  322. 
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D18TBBS8  Signals,  Art.  27.  .529. 

DiYisioir  OF  Loss,  The  Bule  as  to, 

Lord  Stowell's  dictum  as  to,  126,  153,  156. 

history  of  the  rule  in  early  codes,  126  seq. 

unequal  division  by  some  of  the  codes,  128,  129. 

originally  applied  where  no  fault  in  either  ship,  129. 

peculiarity  of  English  rule,  129. 

its  application  to  case  of  both  ships  in  fault,  131. 

difficiuty  of  proof  the  foundation  of  the  rule,  131,  145  seq, 

its  principle,  136. 

policy  of  the  rule,  132. 

fanciful  reasons  for  it,  132. 

its  injustice  in  some  cases,  133. 

its  history  in  English  law,  145  seq. 

its  partial  repeal  for  a  period,  133. 

formerly  applied  where  neither  ship  in  fault,  152,  156. 

and  (probably)  in  case  of  inscrutable  fault,  157. 
whether  these  cases  are  still  law,  156. 
history  of  the  rule  since  the  Judicature  Acts,  134  seq. 
reasons  for  superseding  the  common  law  rule,  134. 
application  of  the  rule  by  colonial  law,  134. 
its  connection  with  limitation  of  liability,  133. 
equal  division  the  universal  rule  in  England,  135. 
its  application  to  collisions  between  all  ships  and  every 

where,  134. 
applies  to  foreign  ships,  134,  220. 
whether  lex  loci  or  lex  fori,  135. 
its  application  where  liability  is  limited,  1 38  seq. 
where  the  fault  is  that  of  a  compidsory  pilot,  141,  236. 
where  collision  is  between  ships  of  same  owner,  143. 
collision  caused  by  ship  not  herself  in  collision,  203. 
does  not  apply  in  action  on  contract  of  carriage,  143. 
it  gives  and  takes  away  a  remedy,  143. 
prevents  cargo  owner  from  recovering  in  tort  more  than  half 

his  loss,  133,  143. 
applies  where  ifault  is  presumed  by  law,  144. 
ooUision  between  tow  and  third  ship  by  fault  of  tug,  203. 

or  where  the  ships  in  collision  are  not  those  in  fault,  136. 
where  the  negligence  is  by  persons  on  shore,  136. 
where  ships  not  in  collision,  204. 

and  where  negligence  of  one  ship  caused  the  collision 
and  of  the  other  the  loss,  136. 
does  not  apply  in  case  of  joint  tort  feasors,  144. 

nor  to  claims  under  Lord  Campbell's  Act,  144. 

or  where  with  ordinary  care  the  collision  might  have 
been  avoided,  145. 
laws  of  foreign  countries  as  to,  158 — 160. 
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Dock, 

ooming  out  of,  collision  with  ship,  519. 
collision  in,  210. 

DOOKMABTEB, 

compulsoiily  in  charge,  97. 

liability  of  dock-owners  for  negligence  of,  97  m^.,  261. 

DOOE-OWNEBS, 

liability  of,  for  collision,  97 — 101,  251. 

duty  to  remove  wreck,  98. 

duty  of,  to  light  and  buoy  sunken  ship,  99,  861. 

Dockyard  Ports, 

special  rules  for,  525. 
infringement  of  rules  for,  58. 

DREDonra, 

ship  dredging  with  her  anchor,  lights  of,  367,  423. 
in  fog,  404. 

Dttblik,  local  rules  of  navigation  at,  565. 

Dumb-Barge, 

collision  with,  11,  16. 
under  way  in  fog,  520. 


Eddy  TmE  causing  collision,  438,  515. 

Egypt,  Law  of, 

limitation  of  liability,  184. 
division  of  loss,  160. 

Electricity,  Hegulations  apply  to  ships  propelled  by,  359. 

Employment,  Common.     See  Common  Employment. 

"End  on,  or  nearly  End  on," 
meaning  of  term,  424. 
duty  of  steamships  meeting,  Art.  15.  .419. 
rule  applies  where  each  ship  is  a  little  on  starboard  bow  of 

the  other,  425. 
rule  does  not  apply  to  ship  rounding  a  bend,  425. 
does  not  apply  in  the  Thames,  425. 

Equipment.     See  Ground  Tackle,  Steering  Gear,  Lights. 
collision  caused  by  deficient,  owner  liable,  24,  33. 
coUision  caused  by,  is  by  **  improper  navigation,"  176. 
compulsory  pilotage  no  defence  where  collision  caused  by 
deficient,  242,  247. 
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Evidence.     See  Burden  of  Proof. 
rules  of,  in  Admiralty,  309—311. 
official,  ship's,  and  engineers'  logs,  309. 
in  previous  action,  311. 
judgment  in  another  action,  308. 
foreign  judgment,  225. 

result  of  inquiry  under  Merchant  Shipping  Acts,  309. 
before  other  tribunals,  309. 
protest,  310. 
depositions,  310. 

coastguard  and  lighthouse  logs,  310. 
letter  of  master,  310. 
statement  by  master,  310. 

by  seamen  and  others,  310. 
interrogatories,  answers  to,  311. 
as  to  questions  of  seamanship,  312. 
proof  of  the  Regulations,  311,  341. 
fact  of  collision,  whether  evidence  of  negligence,  1,  31. 
of  negligence  when  compulsory  pilot  in  charge,  236. 
as  to  what  is  Trinity  outport  pilotage  district,  271. 
as  to  calling  compulsory  pilot,  311. 

Pair-way, 

vessel  brought  up  in,  35,  507. 

by  necessity,  507. 
meaning  of  term,  464. 

Fault,  statutory  presumption  of.     See  Presumption  of  Fault. 

Fbery  Boat, 

must  not  ply  in  dense  fog,  407. 

bringing  up  in  the  track  of,  508. 

American  cases  as  to  collisions  with,  408,  508. 

Fishermen's  Lights.     See  Fishing  Boats ;  Light s^  Ships\ 

FisHura  Boats, 

lights  for.  Art.  10.  .380. 

fog-signals  for,  382. 

trawler  at  work,  387. 

drift-net  fishermen,  381. 

line  fishermen,  381. 

practice  of  trawlers  to  carry  white  light,  390. 

Flare, 

to  attract  attention,  not  illegal,  361. 

for  fishermen,  381. 

to  be  shown  to  overtaking  ship,  Art.  11 .  .391. 

M.  J*  K 
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Fog, 

what  is,  within  the  Eegulations,  897. 

speed  in,  Art.  13.  .398. 

feny  boats  not  to  ply  in  dense  fog,  407. 

vessel  under  way  unnecessarily  in,  402,  404,  407,  515. 

transmission  of  sound  in,  32. 

duty  of  sailing  ship  in,  404,  405. 

duty  of  steamship  in,  403. 

dredging  with  anchor,  404. 

barge  under  way  in,  520. 

speed  of  sailing  ship  in,  404. 

running  to  get  out  of  fog,  401. 

whether  steamship  to  lie  dead  in  the  water  in,  403. 

alteration  of  course  in  fog,  353,  403,  452. 

FOO-SIQNALS, 

Article  12..  395. 

for  steamship  at  anchor,  396. 

for  sailing  ship  at  anchor,  396. 

for  fishing  boats,  382. 

for  steamship  under  way,  395. 

for  sailing  ship  on  starboard  tack,  395. 

on  port  tack,  395. 

going  about,  396. 

with  wind  aft,  396. 
trawler  with  gear  fast,  388. 

to  be  sounded  when  in  neighbourhood  of  fog-bank,  397. 
transmission  of  sound  in  fog,  32. 
mechanical  fog-horn  must  be  used,  397,  398. 
breaking  down  of,  54. 
Thames  rules  as  to,  398. 

FoKEiGN  Judgment.     See  Judgment. 

FoBEiGN  Law.     See  America  ;  France,  &c. 
when  applicable,  208,  214. 
application,  in  case  of  collision  abroad,  214. 
compulsory  pilotage,  liability  of  owners,  218,  230. 
limitation  of  liability  by,  183. 
foreign  local  rules  of  navigation,  216,  524. 
foreign  judgment.     See  Judgment, 

Foreign  Ships, 

law  appHcable  to,  208,  212,  215,  216,  218. 
pilotage  certificates  for  masters  and  mates,  228. 
foreign  owners,  their  liability.     See  Liability  ;  Owners. 
Admiralty  jurisdiction  in  case  of  collision  between,  209. 
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FoBEiON  Ships — continued. 

their  right  to  sue  in  British  Court,  209,  210. 

arrest  of,  for  injury  to  property  of  British  subject,  211, 

pilotage  oompulsory  for  foreign  ships,  218,  230. 

limitation  of  liability,  173.     See  Limitation  of  Liahility. 

tonnage  of,  for  calculating  liability,  168,  170,  534. 

defence  of  compulsory  pilotage  available  for,  215,  218. 

criminal  liability  for  reckless  navigation  of,  299. 

infringement  of  Begulations  by,  216. 

liable  for  not  standing  by,  216. 

have  benefit  of  limitation  of  liability,  219. 

British  local  rules  of  navigation  bind,  216. 

liability  of,  for  negligence,  212,  214. 

rule  of  the  road  for,  215,  533. 

no  proceedings  by  Board  of  Trade,  in  case  of  loss  of  life,  228. 

statutory  rules  as  to  presumption  of  fault,  63,  217. 

ship  of  foreign  sovereign.     See  Sovereign^  Foreign, 

ships  of  war  and  public  ships  not  liable  to  arrest,  220. 

duty  of,  to  assist  other  ship  in  collision,  217. 

rule  as  to  division  of  loss  applies  to,  134,  220. 

Lord  Campbell's  Act,  222. 

Foul  Bebth,  502. 

Ebanoe,  Law  op, 

limitation  of  liability,  183. 

insurers'  liability  in  case  of  collision,  289. 

division  of  loss,  158. 

liability  for  negligence,  213. 

presumption  of  fault,  32. 

compulsory  pilotage,  256,  279. 

Fbee.    See  Running  Free, 

FSEIOHT, 

damage  lien  attaches  to,  81. 

liability  of  cargo  to  arrest,  for  payment  of,  81. 

loss  of,  recoverable  as  damages,  111,  118. 


GsBicAinr,  Law  of, 

limitation  of  liability,  184. 

division  of  loss,  159. 

owner  not  liable  for  fault  of  compulsory  pilot,  279. 

presumption  of  fault,  32. 

insurers'  liability  in  case  of  collision,  289. 

GETTmO  TJNDEB  WaY,  509. 

rk2 
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GOINO  ABOUT, 

rule  as  to  beating  out  tack,  477,  511.  - 

sailing  ship  must  not  embarrass  steamship  by,  434. 

care  to  be  used  before,  510. 

missing  stays,  510. 

duty  to  keep  clear  of  ship  in  stays,  509. 

two  ships  on  the  same  tack  beating  to  windward,  461,  511, 

ship  in  stays,  510,  512. 

QovBBWMENT,  Ship  BELONGING  TO.     See  Sovereign,  Foreign. 
liability  in  case  of  damage  by,  102. 
not  subject  to  arrest,  102,  220. 
foreign  public  ship,  damage  by,  220. 

Orangemottth,  Local  Ettles,  561. 

Obound  Tackle, 

insufficiency  of,  11,  101,  242,  505. 

compulsory  pilotage  no  defence  in  case  of  deficient,  242. 


Hailino,  from  the  other  ship,  excuse  for  departing  from  Begu- 
lations,  6,  494. 

Habboub  Attthobity, 

liability  for  fault  of  harbour  master,  100,  252. 

unlicensed  pilot  employed  by,  228. 
duty  of,  to  remove  wrecks,  97,  99. 

and  to  light  and  buoy  sunken  ship,  97,  361. 
liability  for  collision,  97—101,  251. 

Helm, 

verbal  orders  to,  anomalous  character  of,  420. 
orders  by  hand,  variety  of  practice,  421. 
collision  caused  thereby,  420. 
pilot  liable  for  orders  to,  244. 
owner,  for  carrying  out  pilot's  orders  to,  247. 
action  of,  with  propeller  reversing,  452. 
rule  of  port  helm.     See  Port  Helm, 

to  be  assisted  by  starting  sheets  and  braces  where  necessary, 
405. 

Holland,  Law  of, 

division  of  loss,  159. 

limitation  of  liability,  184. 

presumption  of  fault,  32. 

compulsory  pilotage,  279. 

limitation  of  liabiHty  introduced  from,  165. 
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Holyhead,  local  rules  of  navigation  at,  566. 

HovE-TO,  Ship, 

ship  hove-to,  must  comply  with  steering  rules,  375,  415. 

BteamsHip  hove-to  under  canvas,  430. 

was  under  way  within  Eegulations  of  1863  as  to  lights,  375. 

whether  she  is  not  under  command  within  Art.  5 . .  373. 

whether  negligence  to  lie-to  in  track  of  ships,  415. 

duty  to  get  way  on,  where  risk  of  collision,  416. 

HuMBEB,  local  rules  of  navigation  for,  566. 

Identification  of  Whong-doing  Ship,  319. 

''Immediate  Dangeb,"  departing  from  Eegulations  to  avoid, 
Art.  23.. 480. 

"  Impeoper  Navigation," 

meaning  of  the  term  in  statute  limiting  liability,  176. 
damage  by  ship  being  launched  is,  176. 
collision  by  defective  steering  gear  is  by,  175. 
injury  by  tug  to  tow  is  by,  176. 

In  rem.     See  Proceedings  in  rem  ;  Lien,  Damage  ;  Action. 

Independent  Contracttor,  liability  of  ship  for  fault  of,  89  aeq. 

Inevitable  Accident, 

meaning  of  the  expression,  7. 

burden  of  proving,  8. 

instances  of,  9 — 13. 

American  cases  as  to,  13. 

ship  disabled  or  unmanageable,  9. 

defence  of,  cannot  be  sustained  where  speed  excessive,  405. 

craft  driving  with  the  tide,  11,  16,  519. 

fault  of  one  ship  causing  collision  between  others,  9. 

moorings  giving  way,  10. 

cable  parting,  10. 

jamming  of  cable,  10. 

steering  gear  giving  way  through  latent  defect,  11. 

not  letting  go  anchor  in  time,  11,  13. 

ship  driving  over  sand,  11. 

dense  fog,  12. 

whether  rule  of  division  of  loss  applies  to,  152,  156. 

costs  in  case  of.     See  Costs, 
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Infringement  of  the  Eegulations.    See  Presumption  of  Fault. 
history  of  law  as  to,  39  seq. 
presumption  of  fault  arising  from,  38  seq. 
improper  speed  in  thick  weather,  Art.  13.  .398. 
not  using  mechanical  fog-horn,  397. 
improper  lights,  42,  54,  359—395. 
breaking  down  of  fog-horn,  54. 
improper  screens,  46. 

local  rules,  what  rules  are  within  the  penalty  of  sect.  17 .  .58. 
Begulation  infringed  must  be  material  to  the  case,  45. 
what  amounts  to  infringement,  46. 
reasonable  compliance  required,  54,  368. 
there  must  be  an  opportunity  of  compliance,  46. 
failure  to  stop  and  reverse,  47. 

The  Benares,  49. 
whether  there  can  be,  where  collision  is  inevitable,  55. 
owners  liable  where  ship  deemed  to  be  in  fault,  64. 
whether  the  Sea  Regulations  can  be  infringed  in  a  river,  59. 
infringement  in  the  agony  of  collision,  56. 
in  consequence  of  previous  negligence,  56. 
whether  tug  liable  for  infringement  by  tow,  57. 
ordinary  negligence,  apart  from  the  Begulations,  not  within 

penalty  of  sect.  17 . .  57. 
foreign  ships  within  sect.  17.  .63,  217. 
infringement  must  be  pleaded,  307. 

Injury  to  Person, 

detention  of  foreign  ship  for,  211. 

Board  of  Trade  proceedings  in  case  of,  122. 

Inscrxttable  Fault, 

whether  loss  divided  in  case  of,  2,  130,  157. 
in  America,  158. 

Insfection, 

power  of  Admiralty  Division  to  order,  812. 
exercised,  refused,  312. 

Insxtrance, 

collision  with  reference  to,  289 — 297. 
where  collision  is  without  fault  in  either  ship,  289. 

by  fault  of  the  other  ship,  289. 

insured  ship,  289. 

both  ships,  289. 
demurrage  expenses  caused  by  collision,  289. 
the  running-down  clause  in  a  policy,  290. 
insurance  against  negligence  not  illegal,  292. 
loss  after  termination  of  voyage  insured,  293. 
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Ix8XJBAi7CE — continued. 

insurers  subrogated  to  rights  of  assured,  293. 
assured  recoyering  damages  is  trustee  for  insurer,  295. 
sufferer  by  collision  may  recover,  notwithstanding  compen- 
sation received  from  insurer,  123,  295. 
insurer  cannot  recover  where  assured  could  not,  296. 
collision  between  two  ships  of  same  owners,  296. 
no  average  contribution  for  collision,  296. 
duty  of  master  to  take  pilot  in  case  of,  256. 
running-down  clause,  141. 

Jntebest  on  damages  added  to  amount  of  statutory  liability, 
112.    And  see  Damages, 

Intebbooatobies,  311. 

Italy,  Law  of, 

limitation  of  liability,  184. 
division  of  loss,  159. 


Jahmino  of  Cable,  10. 

Judgment, 

not  admissible  as  evidence,  225,  309. 

whether  it  can  be  pleaded,  308. 

foreign,  whether  enforceable  in  Admiralty,  225. 

res  judicata,  plea  of,  224,  309. 

for  balance,  where  both  ships  in  fault,  141. 

in  personam  bar  to  action  in  rem,  225. 

JtTDiOATUBE  Act,  Tule  of  divisiou  of  loss,  133. 

JUBISDIOTION, 

of  common  law  Courts  for  collision  on  high  seas,  210. 

for  collision  in  foreign  country,  211. 

where  plaintiff  and  defendant  are  aliens,  210. 

Admiralty.     See  Admiralty  Jurisdiction. 

criminal,  for  collision,  298. 

collision  with  pier  abroad,  211. 

Jttbt,  assessment  of  damages  by.  Lord  Campbell's  Act,  324. 


Keep  heb  Cottbse, 

duty  of  ship  to,  Art.  22.  .471. 
meaning  of  expression,  473. 
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Keep  heb  Course — continued. 
ship  rounding  a  point,  474. 
duty  of  crossing  steamship  to,  Art.  16.  .425. 
duty  of  sailing  ship  to,  in  presence  of  steamship,  Art.  17,  • 

429. 
duty  of  overtaken  ship  to,  Art.  20 . .  456,  460. 
ship  by  the  wind  may  hift  a  little,  475. 
how  ship  hove-to  is  to,  475. 
alteration  of  speed  is  not  infringement  of  Art.  22.  .474. 

Keep  out  of  the  Way,  how  a  ship  is  to,  411,  471. 


Launch, 

special  precautions  at,  36,  521. 

liability  for  damage  by  unregistered,  is  unlimited,  173. 

damage  by,  is  by  **  improper  navigation,"  176. 

rule  as  to  division  of  loss  applies  in  case  of  damage  by,  136. 

Law.     See  Foreign  Law;  Common  Law;  Maritime  Law;  Ameri^ 
can  Law, 

Laying-to.     See  Hove-to. 

Lex  Fori, 

rule  as  to  application  of,  208. 
claimants  against  ship  rank  according  to,  215. 
compulsory  pilotage,  non-liability  of  owners,  215,  218. 
statutory  rules  as  to  presumption  of  fault  are,  63,  216. 
whether  limitation  of  liability  is,  218,  220. 
whether  rule  as  to  division  of  loss  is,  135,  220. 

Lex  Loci, 

rule  as  to  application  of,  208. 

liability  for  negligence  of  agents  where  collision  aboard, 

212,  214. 
whether  limitation  of  liability  is,  220. 
rule  of  division  of  loss,  1 35,  220. 

Liability, 

of  actual  wrong-doer,  66. 

of  master,  QQ. 

when  pilot  on  board,  246,  257. 

of  pilot,  66. 

of  shipowner  for  negligence  of  officers  and  crew,  68. 

of  salvor,  13,  301. 

of  charterer,  71,  74. 

of  Trinity  pilot,  178. 

of  owner  where  ship  is  demised,  or  under  charter,  70  seq. 
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Liability — continued, 

of  underwriters.     See  Insurance, 

by  civil  law,  68. 

damage  to  pier  or  harbour  works,  73,  86. 

of  persons  other  than  shipowner,  73. 

of  ship  in  Admiralty,  as  distinguished  from  owner,   75, 

88  seg, 
by  American  law,  93.    See  Harbour  Authority  ;  Dock-owner, 
of  pilotage  authority  for  pilot's  negligence,  102,  253. 
in  case  of  damage  by  Queen's  ship,  102. 
by  foreign  public  ship,  102. 
of  foreign  ship  for  negligence  of  crew,  212 — 214. 
cargo-owner  not  liable,  103. 
of  part-owners,  103. 
joint  wrong-doers,  103. 

in  case  of  collision  by  fault  of  a  third  ship,  26. 
mere  ownership  creates  none  at  law,  68. 
collision  between  ships  of  same  owner,  104,  284. 
as  between  co-owners,  104. 

respective  liabilities  of  tug  and  tow.     See  Tug  and  Tow, 
of  shipowner  to  charterer,  for  collision  by  fault  of  crew,  287. 
no  average  contribution  for  collision,  296,  302. 
of  owner  for  injury  to  pilot  by  fault  of  crew,  109. 
of  foreign  sovereign,  220. 
of  freight,  in  action  in  rem,  81. 
limitation  of.     See  Limitation  of  Liability, 
for  loss  of  life  or  personal  injury.     See  Loss  of  Life;  Injury 

to  Person, 
of  wrong-doer  notwithstanding  insurance,  123,  295. 
for  interest  and  costs  beyond  statutory  amount.  111,  177. 
at  common  law  for  damage  at  sea,  210,  212. 
for  cession  abroad,  95,  211. 

where  both  ships  in  fault,  125  seq.     See  Division  of  Loss, 
foreign  law  as  to.     See  Foreign  Law, 
where  no  fault  in  either  ship.     See  Inevitable  Accident, 
of  unregistered  British  ship,  173. 
by  the  maritime  law,  212. 
for  wilful  injury,  69,  223. 
for  negligence.     See  Negligence. 
of  wrong-doer,  to  indemnify  employer,  72. 
for  fault  of  compulsory  pilot.     See  Compulsory  Pilot, 
parting  of  moorings,  10, 101. 

infringement  of  the  Eegulations.     See  Presumption  of  Fault, 
collision  with  lightship,  123,  178. 
for  damage  by  a  launch,  36, 173, 176. 
by  sunken  ship,  96,  361. 
by  ship  abandoned;  96, 
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Lien,  Damage, 

generally,  78—  88. 

its  nature,  78,  79. 

damage  to  pier  or  harbour  works,  73,  86. 

damage  to  or  by  a  barge,  81. 

collision  in  body  of  a  county,  81. 

where  jurisdiction  in  Admiralty  by  statute,  85. 

priority  of  liens,  82. 

indelible  character  of,  80. 

whether  it  attaches  where  no  collision,  85. 

none,  for  loss  of  life  or  personal  injury,  122,  144. 

not  founded  on  noxal  action  or  deodand,  76. 

none  for  damage  by  carrier  to  cargo,  82. 

to  what  it  attaches,  80. 

cargo  not  subject  to,  81. 

except  to  compel  pajrment  of  freight,  81. 

it  attaches  to  freight,  81. 

and  to  ship's  tackle  and  equipment,  80. 
liability  of  ship  and  owners,  how  lar  concurrent,  75  seq. 
remains  after  death  or  bankruptcy  of  shipowner,  80,  89. 
takes  precedence  of  liens  arising  from  contract,  82. 
postponed  to  subsequent  salvage  lien,  82. 
where  two  or  more  actions  for  same  collision,  84. 
where  ship  owned  by  company  in  liquidation,  80,  84. 
discharge  of,  86,  88. 
assignment  of,  88. 
laches  in  enforcing,  80,  88. 
American  law  as  to,  93. 

Life,  Loss  op.    See  Loss  of  Life, 

Lightship, 

frequent  collisions  with,  303. 

penalty  for  injuring,  303. 

liinitation  of  Lability  in  case  of  collision  with,  123, 178. 

Lights,  Ships', 
range  of,  370. 
rules  concerning,  359 — 395. 
powers  of  Board  of  Trade  to  enforce,  534. 
must  be  strictly  obeyed,  367. 
with  reasonable  strictness,  54,  368. 

whether  obligation  to  carry,  by  the  maritime  law,  360,  377. 
dear  night  no  excuse  for  absence  of,  363. 
other  than  Regulation  lights  not  allowed,  359. 
except  in  exceptional  cases,  360. 
flare  to  attract  attention  allowed,  360,  381. 
sunken  ships,  duty  to  light,  98,  361. 
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Lights,  Ships' — continued, 

if  lost,  must  be  replaced,  362. 

lost  in  previous  collision,  25,  363. 

must  be  carried  in  positions  required  by  law,  362,  368. 

ship  with  improper  lights  may  be  stopped,  365. 

taken  down  to  be  trimmed,  no  excuse,  363. 

riding  lights,  337  seq, 

side  Hghts,  365,  387. 

mast-head  light  for  steamships,  365. 

misleading  lights,  362. 

spare  lights,  362. 

ship  ashore,  duty  to  light,  361. 

obscuration  of  lights,  363,  367,  378,  406. 

infringement  of  reguIatioDS  as  to  (s.  17),  42 — 45,  54,  368. 

must  be  carried  from  sunset  to  stmrise,  359,  363. 

punishment  for  not  carrying,  365. 

special  lights  required  by  local  rules,  364. 

shipowner  responsible  for  proper  lights  being  carried,  365. 

for  steamships  under  way,  365. 

seagoing  steamships  only  within  Art.  3 . .  370. 

ship  dredging  stern  foremost,  367. 

Board  of  Trade  instructions  as  to,  368. 

screens,  infringement  of  regulations  as  to,  368. 

inspection  of,  ordered  by  Court,  370. 

for  ships  under  convoy,  528. 

for  ships  not  under  command,  371. 

for  men-of-war,  527. 

for  telegraph  ships,  341,  372. 

for  steamships  towing,  371. 

for  sailing  ship  towing,  37 L 

for  sailing  ship  in  tow,  375. 

for  steamship  in  tow,  367. 

for  dredgers  in  the  Thames,  504. 

for  sailing  ships,  375. 

for  fishing  boats,  380. 

riding  to  nets,  381. 

line  fishermen,  381. 

for  trawlers,  382,  387. 

trawler  with  net  fast,  381. 

steam  trawler,  382,  387. 

fishermen  may  use  flare,  381. 

for  pilot  boats,  379. 

ship  driving  from  her  anchors,  376. 

for  boats  and  small  craft,  376,  380. 

when  they  cannot  be  carried  for  bad  weather,  376. 

practice  of  trawlers  as  to,  390. 

riding  light,  Art.  8.  .377  ;  Art.  10.  .380. 

in  the  Humber  and  Mersey,  two  riding  lights,  567,  570. 
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Lights,  Ships' — continued. 

ship  moored  to  buoy  or  wharf,  379. 

inspection  of  fishermen's  lights,  386. 

whether  trawler  at  work  must  carry  side  lights,  387. 

stern  light  for  overtaken  ship,  Art.  11 .  .391. 

how  to  be  carried,  394. 

sometimes  indicate  direction  of  ship's  head  but  not  her 

course,  390,  422. 
burden  of  proof  as  to,  36. 
local  rules  as  to.     See  Humber,  Mersey,  Thames,  Sfc.  Rutet^ 

in  Appendix. 

Limitation  of  Liability, 

limitation  by  maritime  law,  162. 

depends  upon  statute,  165. 

based  on  protection,  163. 

liability  on  master's  contracts,  foreign  law,  161,  163. 

analogy  of  noxal  action,  164. 

deodand,  164. 
connection  between  limitation  of  liabiliiy  and  division  of 

loss,  164. 
connected  with  liability  of  ship,  164. 
history  in  English  law,  165. 
the  existing  law,  25  &  26  Vict.  c.  63.  .167. 
what  owners  are  entitled  to,  171. 
justice  of  the  Acts  questioned,  169,  181. 
applies  to  all  ships  and  in  all  waters,  169. 
foreign  ships'  tonnage,  how  calculated,  170. 
deduction  of  crew  spaces,  170. 
steamships'  tonnage,  how  calculated,  171. 
alteration  of  register  tonnage  after  collision,  171. 
register  not  conclusive  as  to  tonnage,  171. 
successive  actions  by  cargo-owners  and  shipowners,  323. 
unregistered  British  ships  not  entitled  to,  173. 
what  ships  entitled  to,  173. 

limit  of  liability  where  more  than  one  collision,  174. 
without  actual  fault  or  privity,  meaning  of  expression,  171, 

176. 
co-owners,  one  in  fault,  172. 

amount  recoverable  in  Board  of  Trade  proceedings,  175. 
owners  not  discharged  by  sinking  of  ship,  174. 
Lord  Campbell's  Act,  damages  recoverable  under,  175, 
loss  of  life,  amount  recoverable,  167,  175. 
improper  navigation,  meaning  of  term,  175  seq. 
injury  to  tow  by  tug,  176,  205. 
injury  by  a  launch,  176. 

slupowner  liable  for  interest  in  addition  to,  177, 
.  shipowner  liable  for  costs  in  addition,  177. 
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IjIMITation  op  Liability — continued. 

wrong-doer  not  purged  by  payment  of  statutory  liability,  177. 
only  applies  to  injury  to  craft,  persons  or  goods  afloat,  178. 
railway  company  carr3ring  in  ship  of  other  owners,  178. 
liability  of  owner  navigating  own  ship  is  unlimited,  178. 

Trinity  House  pilot,  178. 

actual  wrong-doer  unlimited,  176. 

single  ship  company,  179. 
liability  for  damage  to  lightship,  178. 
as  against  Crown,  178,  180. 
does  not  affect  liability  of  cargo  to  arrest,  178. 
combined  with  rule  as  to  division  of  loss,  138,  179. 
insurance  against  risks  covered  by,  179. 
its  policy  discussed,  169,  181  seq, 
foreign  law  as  to,  182,  183. 

owners  entitled  to,  in  contract  as  well  as  tort,  174. 
whether  lex  fori,  218,  220. 
foreign  ships  under  old  law,  219. 
priorities  of  claimants,  180. 
proof  by  Crown,  180. 

holder  of  bottomry  bond  on  freight,  180. 
action  for,  320. 

benefit  of  Act  may  be  claimed  by  defence  or  counterclaim,  321. 
costs  of  limitation  action,  321. 
evidence  by  affidavit,  321. 
whether  liability  must  be  admitted,  321. 
right  of  cargo  owner  to  issue  whether  one  or  both  ships  in 

fault,  .322. 
transfer  of  action  after  judgment  limiting  liability,  322. 
proof  against  fund ;  estoppel,  322. 

Lis  alibi  pendens,  223. 

I  LiVEBPOOL, 

i  compulsory  pilotage,  269. 

I  cases  as  to,  234,  269. 

i  local  rules  for  Mersey  river,  570. 

sea  channels,  569. 

Local  Bttles  of  Navigation, 

power  for  her  Majesty  in  Council  to  make,  532. 
saving  clause  as  to,  in  the  Sea  Eegulations,  Art.  25 . .  523. 
I  ignorance  of,  no  excuse,  524. 

where  inconsistent  with  the  Sea  Eegulations,  343,  526. 

foreign  ships  bound  by,  216. 

in  foreign  waters,  216,  524. 

applicable  in  conjunction  with  Sea  Eegulations,  59,  343,  526.  ' 

in  dockyard  ports,  525.  < 

customary  track  in  winding  rivers,  467.  ^ 
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Local  Bules  of  Natioation — continued. 

practice  inconsistent  with  the  Sea  Begidations  not  g^ood,  d57< 
effect  of,  upon  question  of  negligence,  523. 
infrinffement  of,  whether  within  sect.  17.  .58. 
as  to  Slip's  lights,  362. 
for  Belfast,  560. 
Carron  river,  561. 
the  Clyde,  562. 
Cork,  565. 

Solent,  anchorage  in,  571. 
Dublin,  565. 
the  Elbe,  379. 
Grangemouth,  561. 
Holyhead,  566. 
the  Humber,  566. 

Mersey  (river),  570 ;  (sea  channels),  569. 

Penarth,  364. 

Rangoon,  362. 

Tees,  572. 

Suez  Canal,  364. 

Thames,  575;  decifiionB  on,  585.. 

Trent,  566. 

Tyne,  589. 

Loo, 

ship's  log  evidence  against,  but  not  for,  the  ship,  309. 

though  the  mate  dies  after  collision,  309. 
official  log,  309. 
engineer's  log,  309. 
lighthouse  and  lightship,  310. 

LoNDOif  Tkinity  House, 

compulsory  pilotage,  266,  269. 

pilotage  disbicts  of,  269. 

outport  districts,  270. 

evidence  as  to  what  is  an  outport  district  of,  271. 

exempt  ships,  272. 

pilotage  licences  to  masters  and  mates,  272. 

oversea  licences,  273. 

pilotage  certificates,*  273. 

LOOK-OTJT, 

duty  as  to,  generally,  496. 

liability  for  consequences  of  neglect  of,  496. 

astern,  393,  497. 

not  to  be  employed  on  other  duty,  496. 

glasses,  498. 

station  for,  496,  497,  499. 
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liOOK-OTJT — continued. 

on  forecastle  head  in  Thames,  497. 

what  is  sufficient,  496. 

American  cases  as  to,  499. 

duty  of  tug  and  tow  to  keep,  200,  201,  498. 

when  pilot  on  board,  246. 

LoBD  Campbell's  Act.     See  CampbelTs  Act,  Lord, 

Loss,  Divisiok  of.    See  Division  of  Loss. 

Loss  OF  Life, 

no  action  in  rem,  under  Lord  Campbell's  Act,  122,  144. 

proceedings  by  Board  of  Trade  in  case  of,  122. 

limit  of  liability  in  case  of,  167,  175. 

inquiry  by  Board  of  Trade  before  action  brought,  318. 

except  where  ship  sued  is  foreign,  223. 

criminal  liability  for,  297. 

priorities  of  life  claimants,  lunited  liability,  180. 

Lying-to.    See  Hove-io. 


Mail  Ships,  speed  of,  401. 

Maritime  Law, 

existence  of,  questioned,  161. 

division  of  loss,  whether  a  rule  of,  127  seq. 

no  limitation  of  liability  by,  161. 

rule  as  to  ship  on  port  tack  bearing  up,  339,  409. 

overtaking  ship  to  keep  out  of  the  way,  460. 

the  Begulations  for  preventing  collisions  are  part  of,  344. 

as  to  ships'  lights,  360,  377. 

liability  for  negligence  by,  212. 

division  of  loss.     See  Division  of  Loss. 

Maritime  Lien.     See  Lien,  Damage. 

Master, 

duties  of,  when  pilot  in  charge,  246. 

relative  authorities  of  master  and  pilot,  in  law,  243,  255. 

by  the  custom  of  seamen,  253. 

liability  for  acts  of  crew,  66. 

for  acts  of  pilot,  257. 

in  respect  of  certificate,  257. 

as  ^carrier,  287. 
duty  to*take  pilot,  256. 
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Mastek — continued. 

penaltdes  for  improper  nayigation,  pilot  on  board,  258. 

for  neglecting  to  carry  lights,  ;364. 
responsibility  with  reference  to  his  certificate,  257. 
whether  fellow  servant  of  crew,  109. 
duty  of,  with  regard  to  cargo  injured  by  collision,  116. 

as  to  standing  by  to  assist,  after  collision,  61. 
co-owner,  limitation  of  liability,  172. 
having  pilotage  certificate,  owner's  liability,  228,  263. 
pilotage  certificates  granted  to  British  and  foreign,  263,  273. 

Measu&e  of  Dakages.     See  Damages, 

MEETixa  Steamships, 

rule  of  the  road  for.  Art.  15.  .419. 

distinguished  from  ^'crossing"  and  ''overtaking"    ships, 

421,  426. 
*^  end  on,  or  nearly  end  on,"  meaning  of  the  term,  419,  424. 
in  a  winding  river,  what  are,  425,  427,  466. 

Meeset, 

pilotage  in,  235,  269. 

local  rules  for  the  river,  570. 

local  rules  for  the  sea  channels  of,  569. 

starboard  side  rule  in,  525. 

lights  in,  569,  570. 

launch  in,  special  precautions  for,  522. 

effect  of  infringement  of  local  rules,  59. 

MiD-CHAifNEL,  meaning  of  the  term  in  Art.  21 .  .464. 

Misdemeanor.     See  Criminal  Liability, 
endangering  life  or  ship,  298. 
infringing  me  Eegulations,  298. 
not  standing  by  to  assist,  60. 
neglect  to  carry  lights,  365. 
navigating  on  wrong  side,  463. 

MiSLEADIKG, 

by  hailing  or  whistling,  6,  494. 
by  improper  lights,  5,  50,  57,  362. 

MOOEINOS, 

parting  of,  11,  101. 

insufficiency  of,  in  dock,  penalty  for,  506. 

ship  at,  to  carry  lights,  378. 

making  fast  to  other  craft,  507. 

when  required,  505. 
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NaBBOV  OHANinSL, 

starboard  side  role,  Art.  21 .  .462. 

under  former  Acts,  463. 

what  is  a,  464. 

whether  for  judge  or  jury  to  say,  466. 

navigation  of  a  winding  river,  467,  513. 

consequence  of  infrin^ment  of  starboard  side  rule  in,  463. 

passing  a  ship  ahead  in  a,  13,  462,  479,  518. 

turning  to  windward  in,  going  about,  461,  511. 

speed  in,  520. 

raising  swell  in,  520. 

"  Navigation,  Impbopeb."    See  Improper  Navigation, 

Nayigaiiok,  Eules  of.    See  Regulations :  Local  Rules, 

Navy, 

oollision  with  Queen's  ship,  liability,  102.    And  see  Qaeen^s 

Ships, 
position  and  authoriiy  of  pilot  in,  254. 
ships  of  Boyal,  whether  bound  by  the  Begnlations,  528. 

Neouoence, 

generally,  1 — 39. 

defined,  2. 

is  the  same  at  law  and  in  Admiralty,  17. 

a  wrong  step  taken  in  the  agony  of  oollision  is  not,  3. 

careless  management  of  thing  likely  to  do  damage,  34,  72. 

causing  colUsion,  14. 

collateral,  not  causing  the  loss,  24. 

defective  equipment,  24,  33,  176. 

causing  the  loss  but  not  the  collision,  15. 

causa  proximo  non  remota  spectatur,  16. 

in  one  ship  does  not  excuse  the  other,  6,  494. 

causing  a  collision  which  makes  a  second  inevitable,  25. 

of  one  ship  causing  a  collision  between  others,  27. 

after  collision,  114, 116, 117. 

non-compliance  with  the  Begulations  is,  6. 

or  with  local  rules  of  navigation,  523. 
presumed  by  law.     See  Presumption  of  Fault ;  Infringement 

of  Regulations  :  Standing  By, 
stress  of  weather,  excuse  of,  516. 
unnecessary  alteration  in  the  course,  27. 
proof  of  negligence,  30  seq, 

burden  of  proof,  30. 

fact  of  collision  not  sufficient,  1. 

on  part  of  compulsoiy  pilot,  238. 

failure  to  hear  fog-signal,  32. 

what  IB  primd  fade  proof  of,  34,  35. 
M.  s  s 
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Neolioenge — continued, 
at  a  launch,  3,  36,521. 
in  a  salvor,  13. 

in  a  tug,  13.     See  Tug  and  Tow, 
whether  negligence  to  heave-to  in  track  of  ships,  415. 
oontributoiy  negligence,  18  sea, 
whether  negligence  of  compulsory  pilot  is,  so  as  to  affect  the 

owners,  202,  236,241. 
where  pilot's  negligence  affects  the  ship,  23,  236,  242. 
where  with  ordinary  care  the  collision  might  have  been 

avoided,  notwithstanding  negligence  in  the  other  ship, 

18  seq, 
collateral  negligence  influences  juries,  28. 
wilful  injury,  29,  70,  223. 
legal  consequences  of,  by  maritime  law,  212. 
consequences  of,  not  got  rid  of  by  payment  of  amount  of 

statutory  liability,  177. 
rule  as  to  division  of  loss  does  not  affect  question  what  is 

negligence,  144. 
insurance  against,  not  illegal,  292. 
as  to  sunken  ships,  97. 

NETHEBLAims,  Law  OF.    See  Holland. 

NoKWAY,  Law  of,  as  to  division  of  loss,  160. 

NoxAL  AoTioN,  analogy  between,  and  law  as  to  damage  lien 
and  limitation  of  liability,  76,  80, 164. 

Nuisance, 

ship  brought  up  in  fairway,  35,  507. 

ship  sunk  in  fairway,  duty  to  buoy  and  light,  97,  361. 


OusE,  BiVEB,  rules,  566. 

OVEBTAEEN  ShIF, 

what  is,  392, 426,  462. 

duty  of,  to  show  light  astern,  Art.  11 .  .391. 

duty  of,  to  keep  her  course,  Art.  22.  .471. 

"  crossing  "  slup  may  be,  426. 

is  not  ** approaching"  the  other  withiu  Art.  18.  .451. 

OVEBTAKING  ShIP, 

duty  of,  to  keep  out  of  the  way.  Art.  20.  .456. 
is  a  rule  of  maritime  law,  460. 
may  be  a  '^  crossing  "  ship,  426. 
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OrsBTAxiNa  6hif — continued. 
what  is  an,  426, 458. 
anomalous  American  dedflion,  429. 
sailing  ship  overtakine  steamship  or  sailing  ship,  457. 
must  be  going  faster  uian  ship  ahead,  458. 
cases  illustrating  Art.  20.  .461. 
passing  another  in  a  narrow  channel,  462. 
ship  ahead  wearing,  following  ship  is  not  an  overtaking 

ship,  462. 
ships  plying  to  windward  in  company,  511. 

OwHiE  OP  Gaboo.     See  Car^o  Owner ;  Carrier. 

OwiiEBS  OF  Ship, 

liability  of.    See  LiahUity. 

at  common  law,  67/ 

by  maritime  law,  212. 

by  Eoman  law,  68. 
of  abandoned  ship,  their  liability  for  damage  by,  96. 
whether  liable  for  wilful  and  criminal  acts  of  crew,  29, 69. 
not  liable  for  negligence  of  compulsory  pilot,  227.    And  see 

Compulsory  Pilot. 
how  affected  by  fault  of  compulsory  pilot,  23,  236, 243. 
not  liable  qud  owners,  68. 
primd/acie  liable  as  employers  of  crew,  68. 
liable  for  acts  of  crew  within  scope  of  their  employment,  69. 
resident  abroad,  liability  of ,  21 1 . 
of  foreign  ship.    See  Foreign  Ship. 
service  of  writ  on  foreign,  318. 
foreign.     See  Foreign  Law  ;  Foreign  Ship. 
foreign,  liable  for  infringement  of  the  Kegulations,  63,  216. 
foreign,  defence  of  compulsoxy  pilotage  available  for,  215, 

218. 
foreign,  whether  liable  for  not  standing  by,  216. 
unregistered,  liability  of,  68,  74. 
unregistered,  recovexy  by,  106. 
liable  for  negligence  of  Thames  waterman,  233. 
when  liable  for  negligence  of  pilot.    See  Compulsory  Pilot. 
indirectly  liable  in  Admiralty  when  not  at  law,  89  seq. 
not  discharged  from  liability  by  lose  of  their  ship,  103. 
part  owners.    See  Part  Owners. 
suing  in  successive  actions,  106. 
limited  liability  of.     See  Limitation  of  Liability. 
"  actual  fault  or  privity  of,"  meaning  of  term,  171. 
wrong-doing  master  a  part  owner,  172. 
pro  Me  vice  owners,  liability  of,  89 — 93. 
collision  between  ships  of  same  owner,  104. 

ss2 
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PabT  OwNEBSy 

Buccessive  actions  by,  106. 
oontribatioii  between,  for  damages,  104. 
several  liability  of,  103. 

wrong-doing  master  part  owner,  limitation  of  liability,  172. 
surety  for  damages,  recovery  by,  against  co-owner,  104. 
damage  to  cargo,  action  for.     See  Cargo  ;  Cargo  Owner, 
survival  of  action  in  case  of  death  of  part  owner,  107. 
collision  between  ships  owned  in  part  by  sajne  persons,  104. 

Fabtino  of  Cable  ob  Moobinop,  10,  101,  195. 

Fabtnebs, 

liability  of,  for  collision,  74. 

is  unlimited,  where  not  shipowners,  74. 

Pabty,  Thibd,  procedure,  207. 

Penalties, 

infringement  of  the  Begulations,  38 — 60. 

for  not  standing  by  after  collision,  60 — 65. 

for  improper  navigation,  when  pilot  in  charge,  258. 

injury  to  lightship  or  buoy,  123,  303,  509. 

cancellation  of  certificate,  257,  300. 

neglecting  to  carry  lights,  365. 

improper  mooring  in  dock,  506. 

Pebils  of  the  Sea,  collisions  within  exception  of,  286. 

Pebson  ts  Chaboe, 

who  is,  within  rule  as  to  standing  by,  when  pilot  on  board,  61. 
is  in  owners'  employment,  primd/acief  68. 

Pebsonll^le.  See  Liability;  Owners;  Compulsory  Pilot ;  Wrong- 
doer. 

Pebsonification  of  Ship, 

the  wrong-doing  ship,  75  seq. 

Pbbsons  bntitlbd  to  Eecoveb,  106 — 109. 
bailees  of  injured  ship,  106. 
under  Lord  Campbell's  Act,  106. 

persons  or  owners  of  cargo  on  board  wrong-doing  ship,  107. 
persons  injured,  106,  175. 
common  employment,  doctrine  of,  109. 
compulsory  pilot  not  fellow  servant  of  crew,  109. 
unregistered  owners  of  injured  ship,  106. 
indorsee  of  bill  of  lading,  106. 
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damage  to,  73,  86,  96. 

damage  to,  by  compulsory  pilot,  owners  not  liable,  232. 

damage  to  pier  abroad,  211. 

imlimited  liability  in  case  of  damage  to,  7?,  178. 

maritime  lien  for  damage  to,  73. 

Pilot.    See  CompuUory  Pilot. 

authority  and  duties  of,  in  law,  243. 

whether  law  and  practice  agree  as  to  his  authority,  263. 

may  be  sued  in  Admiralty,  316. 

compulsory.     See  Compulsory  Pilot 

liability  of  Trinity,  is  limited,  178. 

is  owner's  servant,  when  not  compulsory,  227. 

duty  of  master  to  employ,  in  case  of  insurance^  256. 

compulsory  pilot  is  not  fellow-servant  of  crew,  109. 

actions  against,  66. 

Pilot  Boat, 

collision  with,  380. 
signals  for,  364. 
lights  of,  Art  9.. 379. 

Pilotage  Acts  Aim  Attthobities,  list  of,  258 — 280. 

Pilotage  Aitthosity  not  liable  for  pilot's  negligence,  102,  253. 

Pilotage  Ceetifioate, 

pilotage  not  compulsory  for  ship  whose  master  has,  228, 263. 
granted  to  masters  and  mates  of  British  and  foreign  ships, 
263,  268,  273. 

PoBT  Helm, 

applicable  only  to  steamships  meeting  end  on,  Art.  15 .  •  422. 

both  ships  must  port,  423,  494. 

old  rule  as  to,  422. 

effect  of  port  helm  with  propeller  reversing,  453. 

rule  of,  does  not  apply  to  sailing  ship  meeting  steamship,  431. 

PoBT  Tack,  duty  of  ship  on.  Art.  14.  .409. 

POETUGAL, 

law  of,  limitation  of  liability,  184. 
division  of  loss,  159. 

Pbaotioe, 

inconsistent  with  the  Eegulations  is  illegal,  357. 

as  to  navigation  of  winding  rivers,  467. 

in  collision  actions.     See  Practice;  Collision  Action. 
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PBAcncE:  Collision  Actions, 

service  of  writ  out  of  jurisdiction,  304. 

address  of  writ,  304. 

by  whom  writ  to  be  served,  304,  827. 

owners  resident  abroad,  818. 

preliminary  act,  305. 

in  what  actions  necessary,  306. 

object  of  preliminary  act,  306. 

proof  must  be  secundum  allegata^  307. 

infringement  of  Eegulations  must  be  pleaded,  307. 

defence,  pleadings,  308. 

pleading  judgment  at  law,  808. 

evidence.     See  Evidence, 

who  to  begin  in  collision  action,  811. 

inspection,  order  as  to,  312. 

assessors,  their  function,  312. 

difference  of  opinion  between  them,  313. 

seamanship,  evidence  of  experts,  312. 

default  of  appearance,  judgment,  87. 

plaintiff,  unsuccessful  at  law,  cannot  sue  in  Admiralty,  313. 

nor  at  law  and  in  Admiralty  at  same  time,  813. 
consolidation  of  actions.     See  Consolidation. 
plaintiff  lying  by  to  await  result  of  previous  action,  315. 
cross-actions,   stay  of  proceedings  where    one   ship   only 

arrested,  315. 
cross-actions,  one  in  County  Court,  316. 
separate  actions  for  injury  to  property  and  person,  316. 
action  against  pilot,  316. 

against  Dublin  Steam  Packet  Co.,  notice,  317. 
action  at  law,  supplemented  by  proceeding^  in  rem,  317. 

and  vice  versdj  317. 
re-arrest  of  ship  for  costs,  318. 
no  action  for  loss  of  life  before  Board  of  Trade  inquiry, 

318. 
loss  of  life,  no  action  in  rem,  318. 
third  party  procedure,  319. 
arrest  of  wrong  ship,  319. 

limitation  of  liability  action  for.     See  Limitation  of  Liahility. 
successive  actions  by  shipowner  and  cargo  owner,  stay,  323. 
loss  of  life.  Board  of  Trade  proceedings,  323. 
damages  assessed  by  registrar  and  merchants,  323. 
remoteness  of  damage,  whether  for  registrar  or  Court,  323. 
Lord  Campbell's  Act ;  assessment  of  damages  by  jury,  324. 
surety  in  Admiralty  bond,  recovery  against  co-owner,  324. 
liabiHty  of  master  in  bond  to  stop  arrest,  324. 
Admiralty  jurisdiction  of  High  Oiurt,  325. 
of  County  Courts,  326. 
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FBEGATTTIOirS, 

when  passing  over  fishing  grounds,  512. 

saying  clause  in  Eegulations  as  to  ordinary  or  special, 

Art.  24 . .  495  seq. 
special  precautions  required  by  ship  navigating  in  unusual 
manner,  513. 
and  by  ship  of  peculiar  construction,  518. 
in  fog.    See  Fo^, 

Fbesttmption  of  Fault.    See  Burden  of  Proof. 
statutory  rules  as  to,  in  case  of — 

infringement  of  the  Eegulations,  38  seq.    See  Infringe- 

ment  of  the  Regulations. 
not  standing  by  to  assist  after  collision,  60 — 63.    See 
Standing  oy. 
history  of  legislation  as  to,  39. 
object  of  statutory  rule,  41. 
deficiency  of  lights,  42 — 45,  54,  359  seq. 
steering  rules,  46. 
shipowner  liable  where  fault  presumed,  64. 

and  person  in  charge  of  me  deck,  65. 
division  of  loss  where  fault  is  that  of  compulsory  pilot, 

141. 
whether  tug  affected  by  fault  of  tow,  and  vice  versd,  57. 
infringement  of  local  rules,  58. 
in  case  of  foreign  ships,  63. 
rules  as  to,  are  lex  fori,  63,  216. 

whether  they  apply  to  Queen's  ships,  64. 

PnivrrT  op  Masteb  oe  Owner, 

no  limitation  of  liability  in  case  of,  171,  176. 
right  of  co-owners  to  limitation  of  liability,  171. 

Pbooeedinos  in  bbm.    See  Lien,  Damages. 
generally,  79. 

cannot  be  tacked  to  action  at  law,  317. 
ship  may  be  liable  in,  where  owner  is  not,  89  seq. 
may  be  supplemented  by  common  law  action,  ojii  vice  versd, 

317. 
none  for  damage  to  cargo  by  carrier,  82. 
do  not  always  give  rise  to  maritime  Hen,  86. 
against  barge,  81. 
^ere  no  collision,  but  damage,  85. 
for  loss  of  life  or  personal  injury,  do  not  lie,  122,  144. 
against  ship  of  foreign  sovereign,  220. 
against  tug,  206. 
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Proof.    See  Evidence, 
of  negligence,  30  seq. 
burden  of,  30. 

as  to  fault,  when  compulsory  pilot  in  charge,  236,  238. 
of  Eegulations,  311,  341,  530. 

Fbopellbb,  eif  ect  of  on  ship,  when  reversing,  453. 

Fbotbst,  evidence  against,  but  not  for,  the  ship,  310. 


Qxtben's  Ships, 

liability  for  damage  by,  102. 

not  bound  by  statutory  Eegulations,  463. 

responsibility  of  captain  with  pilot  on  board,  254. 

ship  chartered  by  6ovemment,  72. 

whether  subject  to  rule  as  to  presumption  of  fault,  64. 

not  subject  to  compulsory  pilotage  Acts,  228,  287. 


Baft,  in  Canada,  515. 

Eailway  Company,  liability  of,  when  carrying  by  sea,  178. 

Eeooyeb,  Pebsons  entitled  to.     See  Persons  entitled  to  Recover. 

Befebence  to  Eegistrab, 

costs  of,  do  not  follow  result  of  action,  332,  333. 
as  to  consequential  damages,  324. 

Beoistbab.     See  Reference  to  Registrar, 

Ebgxtlations  fob  Pbeventing  Collisions  at  Sea, 
of  1884,  set  out,  537. 
Washington  Maritime  Conference,  341. 
Washington  Eegulations,  set  out,  548. 
history  of  legislation  as  to,  339. 
early  history  of  the  port-tack  rule,  339. 
publication  of,  530. 
how  proved,  311,  341,  530. 
owners  and  masters  bound  to  obey,  530. 
whether  Eegulations  for  other  purposes  than  prevention,  of 

collision  are  valid,  342,  530. 
to  minimize  effect  of,  as  well  as  to  prevent  collision,  450. 
in  what  waters  they  apply,  342,  465. 
their  application  in  waters  where  local  rules  are  in  force, 

Art.  25.. 465,  459,  532. 
to  what  ships  they  apply,  344. 
to  ships  propelled  by  electricity,  359. 
Queen's  ships  and  foreign  ships  of  war  not  bound  by,  528. 
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Begulatioks  for  Pbeyentino  Collisions  at  Sea— con/tnu^c^. 
penalty  for  disobeying.   See  Presumption  of  Fault ;  Infringe^ 

tnent ;  Penalties. 
their  international  character,  344. 
uniform  construction  by  all  nations  desirable,  345. 
safety  attained  by  tmiform  observance,  472. 
rules  as  to  construction  of,  346,  480. 
apply  until  the  ships  are  clear,  356. 
mey  furnish  the  test  of  negligence,  347. 
departure  from  them  allowed  only  in  case  of  necessity,  Art. 

23.. 480. 
they  apply  -where  there  is  risk  of  collision,  348. 

and  {eemble)  where  probable  risk  of  collision,  348. 
indications  of  risk,  350. 

whether  they  apply  where  collision  is  inevitable,  352,  442. 
what  constitutes  risk  of  collision,  349. 
alteration  of  course  for  safety  where  there  is  no  risk,  353. 
alteration  of  course  causing  risk,  353. 
"meeting"    ship    does  not  become  ** crossing"   ship  by 

alteration  of  course  in  accordance  with  the  Kegulations, 

355. 
apply  until  risk  determined,  356. 
close  shaving  not  allowed,  356,  516. 
must  be  promptly  obeyed,  355. 

practice  of  custom  inconsistent  with  Begulations  is  bad,  357. 
to  ships  of  what  nations  Begulations  of  1884  apply,  358. 
decisions  on  earlier  Begulations  are  binding,  358. 
steamship,  what  vessel  is,  359,  360,  370. 
"  under  way,"  meaning  of  the  term.     See  Under  Way. 
rules  concerning  ships'  lights.     See  Lights^  Ships*. 
steering  and  sailing  rules.  Arts.  14 — 21.  .409 — 479. 
for  saihng  ships.  Art.  14.  .409. 
for  steamships  meeting,  Art.  15.  .419. 
for  steamships  crossing,  Art.  16.  .425. 
for  sailing  ship  and  steamship,  Art.  17.  .429. 
steamship  to  stop  and  reverse,  Art.  18.  .434. 
duty  of  ship  required  to  keep  out  of  the  way.  Art.  14.  .411. 
duty  of  smp  required  to  keep  her  course,  Arts.  14,  20.  • 

412,  460. 
duty  of  overtaking  ship.  Art.  20.  .456. 
starboard-side  rule,  narrow  channels,  Art.  21 .  .462. 
a  hard  case.  Art.  14.  .413. 
diip  hove-to  must  comply  with  steering  and  sailing  rules, 

414,  474. 
ordinary  precautions  to  be  observed,  Art.  24.  .495  seq. 
small  ships  not  required  to  keep  dear  of  large,  523. 
local  rules  of  navigation.    See  Local  Rules. 
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BEMOTBNE88  OP  DaICAGE,  110,   121. 

Bbmoyal  of  Wbbok,  duly  of  harbour  aufhority  as  to,  99  $eq. 

BSPAIBS, 

cost  ofy  allowed  as  damages,  111. 

possessoiy  lien  for,  whel^er  damage  lien  ranks  beforOy  82. 

duty  to  repair  injured  ship  after  collision,  116. 

after  arrest,  84. 

Bbs.    See  Proceedings  in  rem  ;  Lien. 

Bbs  jttdioata,  224. 

Bbspondbat  sttfebioe, 

doctrine  of,  is  lex  loci,  214. 
expediency  of  doctrine,  182. 

does  not  apply  in  case  of  compulsory  pilotage,  227  seq. 
or  to  superior  officer  in  itoyal  Navy,  102. 

Bestitutio  in  inteobtth,  meaning  of  phrase,  110. 

BmiNO  Light,  Art.  8.  .377.    See  Lights,  Ships\ 
for  fishing  boats  and  open  boats,  381. 
in  Mersey,  best  position  for,  833. 

Bisk  of  Collision, 

what  constitutes,  349. 
indications  of,  350. 

tmcertainty  of  facts  causing  risk,  351. 
instances  of,  351. 

whether  Begulations  apply  where  there  is  probability  of 
risk,  348,  478. 
or  after  risk  is  determined,  438. 
altering  course  so  as  to  brin^  about,  353,  459. 
altering  course  where  there  is  no,  for  greater  safely,  353. 

BlVEB, 

whether  the  Begulations  apply  in,  343. 

customary  track  of  ships  in,  467. 

navigation  of  winding,  467,  513,  514. 

starboard-side  rule  in,  Art.  21.  .462. 

American  rivers,  rules  of  navigation  in,  469,  513. 

application  of  crossing  rule  in,  427. 

duty  to  ease  before  rounding  a  point,  468. 

^HAN  Law,  liability  for  coUision,  68. 

BOXTNDING-TO,  433. 

'BvKmsfQ'Domn  Clause,  in  policy  of  insurance,  290. 
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"  Bummra  fbee,"  meaning  of  the  term,  Arfc.  14.  .410. 

BxTLE  OF  THE  BoAD.    See  Regtdatunu  for  Preventing  CoUinone  ; 
Local  RuUe  ;  Foreign  Law  ;  Foreign  Ships, 

Bttbsia,  Law  of, 

diyision  of  lose,  160. 
limitation  of  liability,  184. 

Saiung  Shxp, 

what  is,  Art.  1 . .  359. 

duty  of,  approaching  steamship,  Art.  17.  .429. 

running  free,  Art.  14.  .410. 

dose-hanled.  Art.  14.  .414. 

meaning  of  '*  close-hauled,"  414. 

approa<2iing  another  on  opposite  tack.  Art.  14.  .409. 

with  the  wind  aft,  Art.  14.  .409. 

to  go  at  moderate  speed  in  fog,  &c..  Art.  If3.  .404. 

overtaking  another  steam,  or  sailing,  ship,  Art.  20.  .456. 

sound  signals  for,  in  fog,  &c.,  Art.  12.  .395. 

no  **  end  on  "  rule  for,  423. 

hove-to.    See  Hove-tOy  Ship. 

Saiht  Lttgia, 

law  of,  diyision  of  loss,  160. 
limitation  of  liability,  170. 
compulsory  pilotage,  220. 

Salvage, 

loss  of  expected  salvage,  damages,  118. 

expenses,  damages,  119. 

service,  whether  withiu  scope  of  master's  employment,  69. 

action,  whether  costs  of,  recoverable  as  damages,  119. 

duty  to  stand  by  does  not  affect  right  to,  62. 

Salvos,  collision  with,  13,  301. 

Scope  of  Employment, 

employer  liable  for  acts  of  servant  within,  69. 
whether  salvage  service  is  within,  of  master,  69. 

SOBEENS, 

Begulation  as  to.  Art.  3 . .  365. 
shortness  of,  46,  368. 

Seamanship, 

assessors  in  Admiralty  advise  as  to  matters  of,  312. 
rules  of,  to  be  observed,  347  aeq,;  Art.  24.  .495  aeq. 
saving  clause  in  Begulations  as  to.  Art.  24  • .  495. 
ordinary  precautions  recognised  by  the  Courts,  495  eeq. 
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SEBYAinr, 

doctrine  of  common  employment  prevents  recovery  by,  109. 
whether  master  is  fellow  servant  of  crew,  109. 
compulsory  pilot  is  not  servant  of  shipowner,  227. 
voluntary  pilot  is,  227. 
licensed  Thames  waterman  is,  233. 

SHESBiKG-ABOirry  whcn  at  anchor,  378,  505. 

Ship, 

what  is  a  "ship  "  within  17  &  18  Vict.  c.  104.  .826. 

36  &  37  Vict.  c.  85,  s.  17.  .68. 

the  Begulations,  344. 

25  &  26  Vict.  c.  63,  s.  54.  .172. 

31  &  32  Vict.  c.  71,  and  32  &  33 
Vict.  c.  51.. 81. 
what  is  a  "  sea-going"  steamship,  370. 
liability  of,  by  maritime  law,  94. 
liabilil^  of,  in  Admiralty  proceedings  in  rem^  75  seq, 
liable  where  owners  are  not,  75,  89 — 94. 
personification  of,  in  Admiralty,  77. 
affected  by  fault  of  those  on  board,  89 — 94. 
limitation  of  liability  for  damage  to,  178. 
chartered,  liability  for  damage  by,  72,  74,  90. 
liability  of,  in  rem^  for  not  standing  by,  64. 
personification  of,  75  aeq. 
disabled,  collision  with,  9,  25,  490. 
disabled  by  own  fault,  25. 
of  unusual  and  dangerous  construction,  518. 
sunken  ship,  damage  by,  96—99.     See  Sunken  Ship. 
launcii.     See  Launch. 

not  under  command,  lights  and  signals  for,  Art.  5.  «371. 
foreign  ship.     See  Foreign  Ship. 
telegraph  ships,  lights  and  signals  for,  341,  372. 
hove-to.     See  Hove- to ^  Ship. 
barge,  damage  by  or  to.     See  Barge. 
ferry  boat.     See  Ferry  Boat. 
of  foreign  sovereign,  damage  by,  220. 
mail  ships,  speed  of,  401. 
Queen's  ship,  damage  by,  102. 

Queen's  ships,  whether  bound  by  the  !Regulations,  528. 
in  service  of  the  Government,  damage  by,  72,  103. 
hove-to,  must  comply  with  steering  rules.   See  Hove-to^  Ship. 
crossing  ships.     See  Crossing  Ships. 
meeting  ships.     See  Meeting  Steamships. 
overtaking  and  overtaken  ship.     See  Overtaking  Ship;  Over^ 

taken  Ship. 
close-hauled.    See  Close-hauled. 
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Ship — continued. 

abandonment  of,  after  colliBion,  by  her  own  crew,  113. 

"  improper  nayigation  '*  of,  meaning  of,  176. 

small  craft  not  required  to  keep  out  of  ike  way  of  large,  523. 

owners,  their  liability.     See  Owners  of  Ship;  Liability. 

ships'  lights.     See  Lights,  Ships\ 

liability  for  damage  by  or  to.     See  Liability. 

rule  of  the  road  for.     See  Regulations. 

speed  of.    See  Speed. 

steamship.     See  Steamship. 

towing  or  in  tow.     See  Tug  and  Tow. 

on  porik  tack.     See  Port  Tack. 

Shifowneb.     See  Owners  of  Ship. 

Sho&tenino  Sail, 

when  entering  harbour,  504. 

in  a  fog,  duty  of  sailing  ship,  404. 

Side  Lights.    See  Lights,  Ships*. 

SlOKALS, 

sound  signals  in  fog,  Art.  12.  .395.     See  Fog  Signals. 

whistling  to  indicate  alteration  of  course,  Art.  19.  .455. 

distress,  364,  528. 

private  lights,  364. 

for  pilot,  364. 

pilot  boats'  flash,  Art.  9.  .379. 

for  ship  not  under  command.  Art.  5.  .371. 

for  telegraph  ships,  Art.  5 . .  372. 

Slacken  Speed, 

duty  of  steamship  to.  Art.  18.  .434. 

whether  duty  to,  arises  at  same  time  as  duty  to  alter  course, 

435  sea. 
breach  of  Art.  13  is  breach  of  Art.  18.  .435. 

Slippino,  to  avoid  collision,  27,  508. 

Small  Obapt,  not  required  to  keep  out  of  the  way  of  large,  523. 

Smellino  the  Gbound,  515. 

Smoke,  obscuration  of  lights  by,  406. 

Solent,  anchorage  ground  in,  local  rule,  571. 

Sound, 

transmission  of,  in  fog,  32. 

signals  for  thick  weather.     See  Fog  Signals. 

signals  to  indicate  alteration  of  course,  Art.  19.  .455. 
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SOYXBSIQK, 

ship  of  foreign,  not  liable  to  arrest,  220. 
must  give  bcul  to  answer  oountercLaim,  222. 
submitting  to  jurisdiotion  of  British  Court,  222. 

Spain,  Law  of, 

as  to  division  of  loss,  159. 
limitation  of  liability,  184. 
liability  for  negligence,  213. 

Bfboial  Ciboxtmstanges  rendering  departure  from  Begulations 
necessary,  Art.  28.  .480. 

Bfeed, 

duty  of  steamship  to  slacken,  or  stop,  Art.  18.  .434. 

moderate  speed  required  in  tiiick  weather,  Art.  13.  .398. 

what  is  moderate  speed,  399. 

of  sailing  ship  in  thick  weather,  404. 

through  the  water,  not  over  the  ground,  574. 

carrying  on,  to  get  out  of  fog,  401. 

sinking  or  damaging  craft  by  swell  raised  by  ezcessiye, 

27,  29,  520. 
of  mail  ships,  401. 

tide  immaterial  where  both  ships  imder  way,  400. 
instances  of  improper,  401,  405. 
of  steamship  approaching  other  craft,  452. 
whether  steamship  in  fog  may  lie  dead  in  the  water,  450. 
alteration  of,  is  not  infringement  of  Art.  22.  .474. 
excuse  that  engines  will  not  turn  over,  353. 
in  Thames,  577,  580. 

Tees,  574. 

Clyde,  563,  564. 

Carron  river,  562. 

Humber,  568. 

Suez  Canal,  572. 

Tyne,  590. 

SlANDINa  BY, 

statutory  rule  as  to,  60 — 63. 

does  not  affect  right  to  salvage,  62. 

applies  to  collision  with  a  fishing-boat,  63. 

foreign  ships  bound  by,  63,  217. 

what  is  '' reasonable  cause"  for  not,  61. 

on  whom  the  duty  is  cast,  61,  236. 

duty  to  look  out  for  distress  signals,  61,  62. 

what  is  '*  proof  to  the  contrary  "  within  sect.  16 . .  63. 

rule  as  to  presumption  of  fault  is  lex  forty  63. 

whether  rule  applies  to  Queen's  ships,  64. 
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Stabboabd-side  Bttle, 
Article  21 .  .462. 
under  former  Acts,  462. 
history  of  the  rule,  462. 
applies  to  steamships  only,  462. 
consequences  of  being  on  wrong  side,  463. 
whether  it  overrides  the  steering  rules,  465. 
whether  it  applies  where  local  rules  in  force,  465. 
in  force  under  certain  local  Acts,  463. 
decisions  as  to  rule  of  the  road  on  land,  466. 
application  in  winding  river,  467. 
in  Clyde,  568. 
in  Tees,  573. 

Stabboabd  Tack,  duly  of  ship  on,  Art.  14.  .409. 

Stay  of  FBocEEDiNas, 

cross  actions,  one  ship  only  imder  arrest,  815. 
successive  actions,  cargo  owner  and  shipowner,  823. 

« 

Stays,  In,    See  Going  about. 

duty  to  keep  clear  of  ship,  510. 

Steamship, 

meaning  of  the  term  in  the  Regulations,  359. 

ship  propelled  by  electricity,  359. 

'*  seagoing"  steamship,  Art.  3.  .370. 

meeting  another  end  on.  Art.  15.    See  Meeting  Steamships, 

to  keep  out  of  the  way  of  sailing  ship.  Art.  17 .  .429. 

in  narrow  channel,  starboard  side.  Art.  21 .  .462. 

to  slacken  or  stop,  if  necessary,  Art.  18.  .434. 

lights  of.    See  Lights,  Ships\ 

tug  is,  and  must  keep  out  of  the  way,  185, 430, 432. 

fog  signals  for,  Art.  12 . .  395. 

speed  in  fog,  Art.  18 . .  898. 

STEEBiNa  AND  SAILING  BxjLES,  Arts.  14 — 21 .  .409 — 479. 

SrsEBiNa  Geab,  failing  to  act,  11, 176. 

Stsbn  Light, 

Article  11..  891. 

to  be  shown,  though  no  risk,  391. 
when  to  be  shown  and  how  long,  392. 
whether  to  be  fixed,  394. 

Stoppd^g  and  Eeversing, 
rule  as  to,  Art.  18 . .  434. 
effect  of,  on  ship's  head,  453. 
not  always  prudent  course,  452. 
in  fog,  with  another  ship  near,  445. 
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SiOFPnra  and  BEvmsiKa — continued, 

object  of  rule  is  to  minimize  effect  of,  as  well  as  to  prevent 

collision,  450. 
burden  of  proof,  upon  steamship  failing  to,  451. 
whether  steamship  lying  dead  in  water  must,  450. 
when  other  ship's  course  cannot  be  made  out,  451. 
overtaken  ship  not  boimd  to,  451. 
the  case  of  The  Khedive,  48. 

Sttez  Canal, 

authority  of  pilot  in,  231,  256. 

pilotage  not  compulsoiy,  so  as  to  exempt  owners,  281,  256. 

local  rules  of  navigation  for,  572. 

SuFFEBEB  BY  COLLISION.    See  Persons  entitled  to  Recover. 

SttiBi  Biveb,  local  rules  for,  572. 

Sunken  Ship, 

damage  by,  96—99. 

no  obligation  on  owner  to  raise,  as  against  wrong-doer, 

116. 
wrong-doer  not  discharged  by  sinking  of  his  ship,  103. 
duty  to  light  and  buoy,  96,  361. 
cost  of  raising,  as  against  cargo-owner,  177. 

SuBETY,  recovery  by,  against  part  owner,  104. 

Sweden,  Law  of,  as  to  division  of  loss,  160. 

Swell,  sinking  and  damaging  craft  by  raising,  27, 29,  520. 

Taok.    See  Port  Tack;  Starboard  Tack;  Beating  out  Tack. 
Tackle,  Ground.    See  Ground  Tackle. 

Tees, 

local  rules  of  navigation  for,  572. 
pilotage  in,  276. 

Telegraph  Ships, 

lights  and  signals  for.  Art.  5.  .341,  371. 
Submarine  Telegraph  Act,  1885.  .341. 

Thames, 

local  rules  of  navigation  for,  575. 

decisions  upon  these  rules,  585. 

rules  under  Watermen's  Act,  583. 

damage  to  property  of  Thames  Conservancy  by  compulsoiy 

pilot,  232. 
speed  in,  577,  580. 
waterman,  is  owner's  servant,  233. 
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Thick  Weathee.    See  Fog, 

Thibd  Pabtt  Pbogedueb,  207,  319. 

Thibd  Ship, 

liability  of,  for  coUiaion  between  two  otbers,  26. 
recovery  by,  collision  caused  by  fault  of  two  others,  26. 
where  collision  caused  by  fault  of  tug  or  tow.     See  Tug  and 
Tow. 

Tide, 

customary  track  in  rivers,  with  reference  to,  467,  513. 

eddy  tide  causing  collision,  438,  515. 

immaterial,  as  regards  speed,  where  both  under  way,  400. 

material,  where  one  ship  is  at  anchor,  400. 

speed,  whether  through  the  water  or  over  the  ground,  574. 

TONNAOE, 

of  foreign  ships,  for  estimating  liability,  168,  171. 

of  steamships,  for  like  purpose,  engine-room  not  deducted, 

171. 
crew  spaces,  when  deducted,  170. 

Tow.     See  Tug  and  Tow, 

Towage  Conteact.     See  Tug  and  Tow. 
its  terms  and  performance,  199  seq. 
broken  by  negligence  causing  damage  to  tow,  199,  302. 
mutual  rights  of  tug  and  tow  under,  201. 
special,  203. 

Teanspobt,  damage  by,  to  another  of  the  fleet,  72. 

Trawleb, 

liffhtsof,  Art.  10.. 380. 

collision  with,  387. 

practice  of,  to  carry  white  light,  390. 

with  gear  fast,  fog  signal,  388. 

when  to  carry  side  lights,  388. 

Trent,  local  rules,  566. 

Tug  and  Tow, 

tug  and  tow  for  some  purposes  deemed  to  be  one  ship,  185. 
as  regards  compliance  with  the  Eegulations,  185,  430. 
**  tug  is  servant  of  the  tow,"  meaning  of  the  phrase,  186. 
danger  of  double  command,  198. 
doctrine  of  common  employment  as  between,  205. 
command,  where  two  or  more  ships  in  tow,  206. 
liability  of  tow  for  damage  by  tug,  188. 
M.  T  T 
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Tcjo  AND  Tow — continued, 

where  the  command  is  with  the  tug,  189. 
compulsorj  pilot  in  charge  of  tow,  193,  238,  241. 
compulsory  pilotage  no  defence  where  tug  deficient,  243. 
whether  tow  aifected  bj  negligence  of  compulsory  pilot,  202, 

242. 
whether  tug  liable  for  fault  of  pilot,  194,  241. 
responsibility  for  employment  of  tug,  195. 
duty  to  employ,  when  driving,  505. 
liability  of  tow-owners  for  damage  by  tow,  190. 
liability  of  tug-owners  for  damage  by  tow,  190. 
whether  tug  liable  for  infringement  of  Beg^ations  by  tow^ 

and  vice  versd,  57,  188. . 
whether  crew  of  tug  are  tow-owners'  agents,  190. 
improper  number  of  ships  in  tow,  205. 
collision  between  two  ships  in  tow,  206. 

tug  and  third  ship  by  fault  of  tug,  188. 
division  of  loss,  collision  between  tow  and  third  ship,  203. 
recovery  by  tow  against  tug  of  damages  paid  to  third  ship, 

202. 
recovery  by  tug  against  tow,  204. 
injury  to  tow  by  tug,  "improper  navigation,"  176,  204. 
American  cases  as  to  liability  of  tug  and  tow,  195. 
damage  by  tow  line  to  third  ship,  201. 
lights  for  steamship  towing,  371. 

tug  waiting  to  assist  tow  when  injured,  remuneration,  199. 
tug,  tow,  and  third  ship,  third  party  procedure,  207. 
tow  lashed  alongside,  197. 
liable  in  rem,  194,  206. 
tow  in  collision  after  being  cast  off,  203. 
tug  salvor,  189,  199,  205. 

negligent  towage,  Admiralty  jurisdiction,  26,  206. 
the  towage  contract,  its  terms  and  performance,  197,  199. 
duties  of  tug,  200. 
in  crowded  waters,  198. 
must  be  sufficient  for  her  work,  200. 
sufficiency  of  tow  line,  200. 
must  keep  vigilant  look  out,  200. 
must  warn  tow  of  danger,  198. 

if  obliged  to  cast  off  tow,  must  pick  her  up  again,  200. 
must  obey  orders  of  tow,  200. 

must  keep  clear  of  craft  without  orders  from  tow,  198. 
duties  of  tow,  200,  201. 
must  follow  in  tug's  wake,  201. 
warn  tug  of  danger,  192,  200. 
be  ready  to  cast  off  when  necessary,  201. 
have  proper  lights  exhibited,  201. 
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Tug  and  Tow — continued. 

give  order  to  slip  when  necessaiy,  201. 
special  towage  contract,  203. 
as  to  putting  tow  line  on  board  tug,  200. 
rules  as  to  tow^e  in  the  Tjne,  591. 

Tees,  574. 

Thames,  576,  584. 

Turkey,  ships  of,  do  not  use  bell,  395,  541. 

Tyne, 

special  rules  of  navigation  for,  589. 
pilotage  in,  274. 
collision  in,  513,  524. 


Uncertainty,  as  to  the  other  ship's  course,  352,  413,  451. 

Under  Way, 

meaning  of  the  term,  366,  375,  396. 

in  improper  weather,  515. 

whether  fault  of  master  or  pilot  to  be  so  underway,  244,  250, 

getting  under  way,  precautions  before,  509,  519. 

Underwriters.    See  Insurance. 


Warping,  special  precautions  required  whilst,  514. 

Washington  Gonperenge,  Eegulations,  548. 
Waterford,  local  rules,  592. 

Waterman, 

owner  liable  for  negligence  of  Thames  licensed,  233. 
negligence  of  waterman  engaged  by  pilot,  240. 
rules  as  to  Thames,  583. 

Wearing, 

instead  of  tacking,  510. 

ship  ahead  when  wearing  is  not  being  overtaken,  462. 

Whistle, 

steamship  to  sound,  in  thick  weather.  Art.  12.  .395. 
signals  by,  indicating  alteration  of  course.  Art.  19.  ,455. 
rules  as  to  whistling  signals  in  Thames,  580. 
departure  from  Begulations  dictated  by,  494. 

WiLFXTL  Damage,  by  master,  owner  not  liable  for,  69,  223. 
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WiNDDfo  RiVEii,  navigation  of.     See  Narrow  Channel ;  Rivers, 

Weeck, 

damage  by  sunken,  96 — 99. 

duty  of  harbour  authority  to  remove,  97. 

duty  to  light  and  buoy,  97,  361. 

Weit.     See  Practice. 

Wkong-doeb, 

actual  wrong-doer  primarily  liable,  66. 
no  limitation  of  his  liability,  67,  171. 
shipowner's  remedy  over  against,  72. 
shipowner  jonmd/acttf  employer  of,  72. 
liability  of  joint  wrong-doers,  103. 
contribution  between  co-owners,  104. 
liability  in  case  of  damage  by  Queen's  ship,  102. 
not  purged  by  payment  of  statutory  liability,  177. 
liable  notwithstanding  insurance,  123. 

"Wrong-ijoing  Ship, 

personification  of  ship,  75  seq.     See  Ship  ;  Liability, 
identification  of,  319. 
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With  an  Appendix  containing  Statutes,  Kules  as  to  Fees  and  Costs, 
FonnA,  Precedents  of  Pleadings  and  Bills  of  Costs.  By  £.  S.  Rosooe, 
Esq.,  Barrister-at-Law.  Second  Edition.  Demy  8vo.  1882.  11.  is. 
ADVOCACY.— Harris'  Hints  on  Advocacy.— Conduct  of  Cases  Civil 
and  Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  &c.,  &c.  By  Richass  Habbis,  one  of  her  Majesty's 
Counsel.  Ninth  Edition  (with  a  new  chapter  on  '^ Tactics"). 
Royal  12mo.     1889.  7s.  6d. 

"The  work  la  not  merely  instmctiye,  it  is  exceedinsly  interesting  and  arnnsmg. 
....    We  know  of  no  better  mode  at  present  of  learning  some  at  least  of  an 
advocate's  dntiee  than  in  studying  this  book  and  the  methods  of  the  most  dis- 
tinguisiied  advocates  of  the  day.'— 77i«  Jurist. 

**  Full  of  good  sense  and  just  obitcavation.    A  very  oomplete  Manual  of  the  Advo- 
cate's art  in  Trial  by  Jury." — Solicitor^  Journal. 

**  A  book  at  once  entertaining  and  really  instructive.    .    .    Deserves  to  be  carefully 
read  by  the  young  barrister  whoee  career  is  yet  before  him." — Law  Magazine. 

**  We  welcome  it  as  an  old  friend,  and  strongly  recommend  it  to  the  wouldrbe  advo- 
cate.*'—Xow  Student*  B  Journal. 

%*  All  standard  Law  Works  are  kept  in  Slock,  in  law  calf  (md  other  bindings. 
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AGRICULTURAL  LAW.— Beaumont's  Treatise  on  Agricultural 
Hofdinss  and  the  Law  of  Distress  as  regulated  by  the  Agri- 
cultural Holdings  (England)  Act,1 883,  witih  Appendix  oontamiiig 
Full  Text  of  the  Act,  and  Precedentv  of  Notioes  and  Awards.  By 
Joseph  Beaumoitt,  Esq.,  Solioitor.    Royal  12mo.     1883.         10«.  6d. 

Cooke's  Treatise  on  the  Law  and  Practice  of  Agricultural 
Tenancies. — New  edition,  in  gre&t  part  re-written  with  especial 
reference  to  Unexhausted  Improyements,  with  Modem  Fozma  and 
Precedents  By  G.  Pbiob  Goldnet  and  W.  Bxtbbeui  GaxpnTBH, 
Esqs.,  Bairisters-at-Law.    Demy  8to.     1882.  1/.  1«. 

Dixon.— Ftufo  "Farm." 

Griffiths'  Agricultural  Holdings  (England)  Act,  1883,  containing 
an  Introduction  ;  a  Summary  of  tne  Act,  with  Notes ;  the  complete 
text  of  the  Act,  with  Fonns,  and  a  specimen  of  an  Award  under 
the  Act.  By  W.  Bttssell  Gbiffithb,  Esq.,  of  the  Midland  Circnit. 
Demy  8yo.     1883.  6«. 

Spencer's  Agricultural  Holdings  (England)  Act,  1883,  with 
Explanatory  Notes  and  Forms ;  together  with  the  Ghronnd  Grame  Act, 
1880.  Forming  a  Supplement  to  "Dixon's  Law  of  the  Farm."  By 
AubbetJ.  SPENCEB,B.A.,Barrister-at-Law.   Demy8vo.    1883.    6«. 

ALLOTM  ENTS.— Hall's  Allotments  Acts,  1887,  with  the  Begulations 
issued  by  the  Local  Grovemment  Board,  and  Introductory  Ghapters, 
Notes,  and  Fonns.  By  T.  Hall  Hall,  Barzister-at-Law.  Author 
of  <<  The  Law  of  Allotments."    Royal  12mo.     1888.  7«.  ed. 

ANNUAL  DIGEST.— Mews'.— F«fo  "Digest." 

ANNUAL  PRACTICE  (THE).  — The  Annual  Practice  for 
1890-91.  Edited  byTHOiCAB  Snow,  Barrister-at-Law ;  Ohaslbb 
Bttbnbt,  a  Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty,  Editor  of 
**  Darnell's  Chancery  Forms  " ;  and  F.  A.  Stbhtqeb,  of  the  Cenlzal 
Office.     2  Yols.    Demy  8yo.  II.  Is. 


'*  A  book  vfhich.  evmj  practinBg  "Rng^M^  lawyer  must  haTe."— Low  Qvarterlp  Review. 
"Every  member  of  the  bar,  io  practioe,  and  every  London  solicitor,  at  all  events,  flads 
the  last  edition  of  the  AnTinal  Fractioe  a  necessity." — SoUeitora'  JounuU,  Dec  8, 18B0. 

ANNUAL  STATUTES.— Lely.—  r«fo"Statute8>' 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty  of 
an  Arbitrator,  and  the  Law  of  Subnnissions  and  Awards;  with 
an  Appendix  of  Foims,  and  of  the  Statutes  relating'  to  Arbitration. 
By  fitANdS  Ritbssll,  Esq.,  H.A.,  Barrister^at-Law.  Sixth  Edition. 
By  the  Author  and  Hkrrkbt  Bxtbsell,  Esq.,  Barrister-at-Law. 
Boyal  8vo.     1882.  36«. 

''This  edition  may  be  commended  to  the  piofeuion  as  oomprehensive,  aocnrate 

and  practical." — SoUeitortf  Journal. 

ARCHITECTS.— Macassey  and  Strahan.— F«fe  ** Civil  Engineers." 
ARTICLED  CLERKS.— Rubinstein  and  Ward's  Articled  Clerks' 
Handbook. — Being  a  Concifie  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  the  Fro- 
liminary,  Intennediate,  Final,  and  Honours  Examinations,  obtaining 
Admiesion  and  Certi£cate  to  Practise,  with  Notes  of  Cases  Thira 
Edit.  ByJ.  S.Kttbinstein  and  S.Wabd,  Solicitors.  12mo.  1881.  4«. 
**  No  articled  cleric  should  be  without  it."— Zoio  Timea. 

ASSETS,  ADMINISTRATION  OF.— Eddis'  Principles  of  the 
Administration  of  Assets  in  Payment  of  Debts.— By  Abteub 
Shelly  Eddis,  one  of  Her  Majesty's  Counsel.  Demy  8yo.  1880.     6«. 

AVERAGE. — Hopkins'  Hand-Book  of  Average,  to  which  is  added  a 
Chapter  on  Arbitration. — ^Fourth  Edition.  By  Masuet  Hopbisb, 
Esq.    Demy  8vo.     1884.  IL  It, 

%*  AU  ttandardLaw  JTorkt  are  kept  in  Stocky  in  kw  eaXf  and  other  brndm^e. 
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Lowndes'    Law    of   Qeneral    Average. — ^English   and    Foreign. 

Fourth  Edition.    By  Biohabd  Lowitdes,  Average  Adjuster.    Author 

of  *<The  Law  of  Marine  Insuranoe,'*  &c.   Royal  8vo.    188S.    U,  lOa, 

*'  The  book  is  one  which  ahows  a  mastery  of  its  sabject."— j^otictYors*  JouttuU. 

"  The  author  has  worked  in  with  that  skill  whidi  nas  giren  hixn  his  repntation  the 

TBoent  cases  which  are  by  no  means  easy  to  deal  with,  imd  present  difficulties  to  the 

lawyer." — Law  Time*. 

'*  It  may  be  confidently  asserted  that,  whether  for  the  pniposes  of  the  adjuster  or 
the  lawyer,  Mr.  Lowndes'  work  presents  (in  a  style  which  is  a  modd  of  dear  and  grace- 
^  English}  the  most  complete  store  of  materials  relating  to  the  subject  in  erery  par- 
ticular, as  well  as  an  excellent  exposition  of  its  principles." — Iaiw  Quarterly  Banew. 

BALLOT.— Fitzgerald's  Ballot  Act.— With  an  Introduction.  Forming 
a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal  Elections. 
Second  Edition.  By  Gebauo  A.  B.  FrrzasBAU),  Esq.,  Barrister- 
at-Law     Fcap.  Sto.     1876.  5s.  6d. 

BANKING.— Walker's  Treatise  on  Banking  Law. — Second  Edition. 
By  J.  D.  Walker,  Esq.,  Barrister-at-I^w.  Demy  8vo.   1885.     lbs. 

BANKRUPTCY.— Chitty's  Index,  Vol.  \,—Vide  "Digests." 

Lawrance's  Precedents  of  Deeds  of  Arrangement  between 
Debtors  and  their  Creditors ;  including  Forms  of  Besolutions  for 
Ck)mpoBitions  and  Schemes  of  Arrangement  under  the  Bankruptcy 
Act,  1883.  Third  Edition.  With  Introductory  Chapters  ;  also  the 
Deeds  of  Arrangement  Act,  1887,  with  Notes.  By  G.  W.  Lawbakcb, 
Esq.,  Barrister-at-Law.     8vo.     1888.  7a.  Bd, 

**  The  new  edition  of  Mr.  Lawrance's  work  is  as  concise,  practical,  and  reliable  as  its 
prodeoeasoES."— Zaw  Times,  Feb.  11. 1888. 

Williams'    Law  and    Practice   in    Bankruptcy.— Comprising  the 

Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules,  1886,  1890, 

the  Debtors  Acts,  1869,  1878,  the  Bankruptcy  (Disoharge  and  Closure) 

Act,  1887,  and  the  Deeds  of  Arrangement  Act,  1887.     By  the  Hon. 

Sir  BoLAin)  Vauohan  Wiluaxs,  one  of  the  Justices  of  Her  Majesty's 

High  Court  of  Justice.    Fifth  Edition.    By  Edwabd  Wk.  'Hjjxbsll, 

Esq.,  Barrister-at-Law.     Roy.  8vo.    1891.    {Nearly  ready.)        26*. 

**  A  mie  and  nsefol  Ruide  to  practitionerB."— Xoto  Quarterlv  Review, 

"Ib  a  work  of  aumori^,  and  it  expounds  the  principles  affectins'  bankmptcv 

jurisdiction,  lajs  down  the  law,  and  snppcnlB  all  propositions  by  decided  cases,  wnicn 

axe  digested  with  neatness  and  aocnracy." — Law  Times. 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of  Bills 

of  Exchange,  Promissory  Notes,  and  Cheques.    Third  Edition. 

By  His  Honour  Judge  Chauckbs,   Draughtsman  of  the  Bills  of 

Exchange  Act,  1882,  &c.    Demy  Svo.     1887.  I69. 

**  This  excellent  work  is  nniqne.    As  a  statement  and  explanation  of  the  law,  it  will 

be  found  sing^ilarly  useful."— /SSoJieitors'  Journal,  October  8, 1887. 

BILLS  OF  SALE.— Fithian's  Bills  of  Sale  Acts,  1878  and  1882. 
With  an  Litroduction  and  Explanatory  Notes,  together  with  an 
Appendix  of  Precedents,  Rules  of  Court,  Forms,  and  Statutes. 
Second  Edition.  By  Edwabd  Wzlliam  Ftthtatt,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1884.  6«. 

BLACKSTONE'S  ELEMENTS  OF  LAW.— riifo  "Common  Law." 

BOOK-KEEPING.— Matthew  Hale's  System  of  Book-keeping  for 
Solicitors,  containing  a  List  of  all  Books  necessary,  with  a  compre- 
hensive description  of  their  ohjects  and  uses  for  the  purpose  of 
Drawing  Bills  of  Costs  and  the  rendering  of  Caj^  Accounts  to  clients ; 
also  showing  how  to  ascertain  Profits  deprived  from  the  huainess ;  with 
an  Appendix.    Demy  8yo.     1884.  5«.  ^. 

"  We  think  this  is  by  far  the  most  sensible,  useful,  practical  little  work  on  solicitors' 

boolc-keepiii^  that  we  have  seen." — Law  Students^  Journal. 

\*  AU  stattdard  Lmo  Worht  aire  kept  in  Stocky  in  law  eaff  and  other  bindings, . 
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BRITISH  QUIANA.— Pound's  Supplement  to  "The  Magisterial 
Law  of  British  Quiana"  published  in  1877.  With  a  oombined 
Index  to  both  works.  By  Alfred  John  Poumd,  Barrister-at-Law, 
and  formerly  a  Stipendiary  Magiatrate  in  and  for  the  Colony  of 
Britiah  Guiana.    Demy  8to.     1888.  Net,  21.  10«. 

BUILDING  SOCIETIES.— Wurtzbur^  on  Building  Societies.^ 
The  Acts  relating  to  Building  Societies,  comprising  the  Act  of  1836 
and  the  Building  Societies  Acts,  1874, 1875,  1877,  and  1884,  and  the 
Treasury  Begulations,  1884 ;  with  an  Introduction,  oomous  Notes, 
and  Precedents  of  Rules  and  Assurances.  By  E.  A.  Wubtebubg, 
Esq.,  Bartister-at-Law.    Roysl  12mo.     1886.  7«.  6<£. 

"  The  work  iwnenta  in  brief,  dear,  and  oonyeiiient  form  the  whole  law  rdating  to 

Bnildiog  Societiee," 

CANALS.— Webster's  Law  Relating  to  Canals :  Comprising  a  Trea- 
tise on  Navigable  Rivers  and  Canals,  together  with  the  Frocedure 
and  Practice  in  Private  Bill  Legislation ;  with  a  coloured  Map  of  the 
existing  Canals  and  Navigations  in  England  and  Wales.  By  Robbst 
G-.  Websi^b,  M.P.,  Barrister-at-Law.  Demy  8vo.  1886.  1/.  I«. 
Street.—  Vtde  *•  Company  Law." 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Qoods  by  Sea. — Second  ISdition.  By  Thoilus  Gzuhebs 
Casvsb,  Esq.,  Barrister-at-Law.    Royal  8yo.  {In  thepreu) 

**  K  careful  and  aocurate  treatifle."— X<no  QuarleHif  Bariew. 

Macnamara's  Law  of  Carriers. — A  Digest  of  the  Law  of  Gairiera 

of  Goods  and  Passengers  by  Land  and  Internal  Navigation,  including 

the  Railway  and  Canal  Traffic  Act,   1888.— By  Wauteb  Hbhbt 

Maonaxasa.,  of  the  Inner  Temple,  Bairister-at-Law,  Registrar  to 

the  Railway  Commission.     Royal  8vo.     1888.  1/.  Ss. 

"  Mr.  Maonamam  aeems  to  have  done  his  work  soundly  and  indostrioosly,  and  to 

have  produced  a  book  which  will  be  useful  to  practitioners  in  a  large  class  of  caaea." — 

Saturday  Revint,  June  16, 1889. 

**  A  complete  epitome  of  the  law  relating  to  carriers  of  every  class.** — BaUway  Presg. 

''We  cordially  approve  of  the  g[eneral  plan  and  execution  of  this  work   ....  The 

general  anani?ement  of  the  book  is  good. '— ^oitcicorv'  Journal^  Mardi  9^  18S9. 

**  Should  find  aplaoe  in  the  library  of  all  railway  men.    The  work  is  written  in  a  tene^ 
dear  style,  and  is  well  arranged  for  speedy  referenoe." — Railway  AVw<,  Dec.  8, 1886. 

CHAMBER  PRACTICE.— Archibald's  Practice  at  Judges' Cham- 
bers and  in  the  District  Registries  in  the  Queen's  Bench 
Division,  High  Court  of  Justice ;  with  I>Drms  of  Sammonses  and 
Orders.  Second  Edition.  By  W.  F.  A.  AaaHXBAU),  Esq.,  Bar- 
rister-at-Law, and  P.  E.  Vizabd,  of  the  Summons  and  Order  De- 
partment, Royal  Courts  of  Justice.  Boyal  I2mo.  1886.  15f. 
CHANCERY,  and  Vide  ** Equity." 

Daniell's  Chancery  Practice. — ^The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Sixth  Edit. 
By  L.  Field,  E.  C.  Dttnn,  andT.  Ribton,  assisted  by  W.  H.  TJpjomr, 
Barristers-at-Law.   2  vols,  in  3  parts.   Demy  8vo.    1882-84.     6/.  6«. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fourth  Edition.  With  Summaries  of  the  Kules  of  the 
Supreme  Court,  Practical  Kotes  and  References  to  the  Sixth  Edition  of 
'  *  Daniell's  Chancery  Practice. ' *  By  Chables  Bubnst,  B .  A.  Oxon. ,  a 
ChiefClerkoftheHon.  Mr.  Justice  Chitty.  Royal  8vo.  1885.   2/.10f. 

Morgan's  Chancery  Acts  and  Orders.— The  Statutes,  Rules  of 
Court  and  General  Orders  relating'  to  the  Practice  and  Jurisdiction 
of  the  Chancery  Division  of  the  High  Court  of  Justice  and  the  Court 
of  Appeal.  With  Copious  Notes.  Sixth  Edition.  By  the  Right 
Hon.  Geobob  Osbobnb  Moboan,  one  of  Her  Majesty's  Counsel,  and 
E.  A.  WuBTZBUBO,  Barrister-at-Law.    Royal  8vo.     1885.      1/.  lOt. 

%*  AU  eUmiardLaw  Workeare  kept  in  Stock,  in  knocaffemd  othtr  bieidmfs. 
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Peel's  Chancery  Actions. — A  Coxunse  Treatise  on  the  Practioe  and 
Procedure  in  Uhancery  Aotions  nnder  the  Rules  of  the  Supreme 
Court,  1883.  Third  Edition.  By  STDMBfT  Febl,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1883.  Ss.  6d. 

CHARITABLE  TRUSTS.— Mitcheson's  Charitable  Trusts.— The 
Jurisdiction  of  the  Charity  Commiasion ;  being  the  Acts  conferring 
such  jurisdiction,  1853 — 1883,  with  Introductory  Essays  and  Notes 
on  the  Sections.  By  Biohabd  Edicund  Mitohbbon,  Esq.,  Barrister- 
at-Law.    Demy  8^0      1887.  18«. 

"  A  very  neat  and  aenrioeable  hand-book  of  the  Law  of  the  CSharity  Commiarionera.*' 

— Low  Journal. 

CHARTER  PARTIES.— Carver.— Fufo  "Carriers."  Wood.— Fkto 
"  Mercantile  Law." 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors.— Primarily  in- 
tended for  their  own  use.  By  L.  Livinqston  Macasset  and  J.  A. 
Stbahan,  Esqrs.,  Bairisters-at-Law.    Demy  8yo.     1890.      10«.  6d, 

COAL  MINES.— Chisholnn's  Manual  of  the  Coal  Mines  Regulation 
ACT,  1887. — With  Introduction,  Kxplanatoy  and  Practical  Notes 
and  References  to  Decisions  in  England  and  Scotland,  Appendix  of 
Authorized  Forms,  Particulars  as  to  Examinations  for  Certificates,  &o. , 
and  a  copious  Index.  By  John  C.  Chibholx,  Secretary  to  the  Midland 
and  East  Lothian  Coalmasters' Association.  Demy8Y0.   1888.  7«.  6J. 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea. — ^With  an  Appendix  containing  Extracts  from  the  Merchant 
Shipping  Acts,  the  International  Regulations  for  preventing  Col- 
lisions at  Sea ;  and  local  Rules  for  the  same  purpose  in  force  in  the 
Thames,  the  Mersey,  and  elsewhere.  By  Reoinald  G-.  Mabsdi^, 
Esq.,  Bamster-at-Law.  Third  Edition.  By  the  Author  and  the 
Hon.  J.  W.  Mansfieij),  Barrister-at-Law.  DemySvo.    1891.   U.  6t. 

COMMERCIAL  LAW.— The  French  Code  of  Commerce  and 
most  usual  Commercial  Laws. — With  a  Theoretical  and  Practical 
Commentary,  and  a  Compendium  of  the  Judicial  Organization  and 
of  the  Course  of  Procedure  before  the  Tribunals  of  Commerce ;  to- 
gether with  the  text  of  the  law ;  the  most  recent  decisiuns,  and  a 
glossary  of  French  judicial  terms.  By  L.  Oonuin),  Lioend^  en 
droit.    Demy  8yo.     1880.  21.  2s. 

COMMON  LAW.— Ball's  Short  Digest  of  the  Common  Law;  being 
the  Principles  of  Torts  and  Contracts.  Chiefly  founded  upon  the  Works 
of  Addison,  with  Illustratiye  Cases,  for  the  use  of  Students.  By  W. 
EracmiD  Ball,  LL.B.,  Barrister-at-Law.  Demy  8yo.  1880.  16<. 
Blackstone's  Elements  of  Law,  &c.,  with  Analytical  Charts,  Tables, 
and  Legal  Definitions,  ammged  and  displayed  by  a  systematic  and 
attractive  method.  By  W.  Buokenbdbbiiib,  Attomey-at-Law. 
Royal  8yo.     1889.  20<. 

Chitty's  Arch  hold's  Practice  of  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice  and  on  Appeal  therefrom  to  the 
Court  of  Appeal  and  House  of  Lords  in  Civil  Proceedinffs. 
Fourteenth  Edition.  By  Thoxas  Willbs  Chittt,  assisted  by  J.  St. 
L.  Lbblze,  Banisters-at-Law.   2 vols.  Demy8yo.    1886.    dl.lZs.6d, 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chancery 
uivisions  and  of  the  Court  of  Appeal,  with  an  Appendix  of 
Questions  on  the  Practice,  and  intended  for  the  use  of  Students.  By 
T.  Batekak  Napusb,  Esq.,  Barrister-at-Law.  Demy8T0.  1884.   10<. 

Shirley. —  Vide  **  Leading  Cases." 
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COMMON  LAyN-<onHnued, 

Smith's  Manual  of  Common  Law. — ^For  Fraotiidonen  and  Stadents. 

OompriBing  the  Fundamental  Frinoiples,  with  useful  Fraotioal  Bulea 

and  Decisions.    By  Josiah  W.  Sioth,  B.G.L.,  Q.O.    Tenth  Edition. 

By  J.  Tbubtrax,  LL.M.,  Esq.,  BaniBter-at-Law.   12mo.  1887.   14«. 

Chittys  Forms.— Ft*  "  Forms/' 

Fisher's  Digest  of  Reported  Decisions  in  all  the  Courts,  with 

a  Selection  from  the  Irish  \  and  references  to  the  Statutes,  Bnlea 

and  Orders  of  Courts  &om  1756  to  1883.    Compiled  and  arranged  hj 

John  Mewb,  assisted  by  C.  M.  Chapitan,  Habbt  H.  W.  Spashax  and 

A.  H.  Tonn,  Barristers-at-Law.  In  7  vols.  Royal  Sto.  1884.  12/.  12*. 

Mews'  Consolidated  Di&est  of  all  the  Reports  in  ail  the  Courts, 

for  the  years  1 884-88,  inclusive.    By  John  Mbwb,  Barrister-at- 

Law.     Koyal8vo.     1889.  U.  lU,  6d, 

The  Annual  Digest  for  1889  and  1890.  By  JohnMbws.  JEaeh,  16». 

%*  The  above  wons  bring  Fisher's  Common  Law  and  Chitty's  Equity 

Digits  down  to  end  of  1890. 
COMMONS  AND  INCLOSURES.—Chambers'  Digest  of  the  Law 
relating  to  Commons  and  Open  Spaces,  indudi^  Pnblio  Parks 
and  Becreation  Gronnds.    By  (xBOBaB  F.  Chaicbbbs,  Esq.,  Barrister- 
at-Law.    Imperial  8vo.     1877.  6«.  6J. 

COMPANY  LAW.— Palmer's  Private  Companies,  their  Formation 
and  Advantages ;  being  a  ConoiBe  Popular  Statement  of  the  Mode  of 
Converting  a^usiness  mto  a  Private  Company,  and  the  Benefit  of  so 
doing,  mth Notes  on  *'  Single  Ship  Companies."  Eighth  Edition. 
By  F.  B.  PAZdOsa,  Esq.,  Barrister-at-Law.  12mo.  1890.  Ifet  2». 
Palmer. — Vide  "Conveyancing"  and  "Winding-up." 
Palmer's  Shareholders'  and  Directors'  Legal  Companion. — A. 
Manual  of  Every-day  Law  and  PractiGe  for  Promoters,  SiiareholderB, 
Directors,  Secretaries,  Creditors  and  Solicitors  of  Companies  under 
the  Companies  Acts,  1862  to  1890,  with  an  Appendix  on  the  Con- 
version of  Business  Concerns  into  Private  Companies,  and  on  the 
Directors  Liability  Act,  1890.  11th  edit.  By  F.  B.  Paucbb,  Esq., 
Barrister-at-Law.     12mo.     1890.  Net,  2».  6tf. 

Street's  Law  relating  to  Public  Statutory  Undertaking's:  com- 
prising Railway  Companies,  Water,  Cas,  and  Canal  Companies,  Hiir- 
bours,  Docks,  &c.,  with  special  reference  to  Modem  Dedsions.    By  J. 
BaioteldSiseet,  Esq.,BEUTister-at-Law.  Demy8vo.  1890.  lOs.M. 
"  This  book  contaixiB  in  a  small  oampam  a  large  amonnt  of  Tuefol  infonnatian  :  ite 
style  is  dear  and  its  ananffement  good.**^SolieUanf  Journal,  Novomber  1, 18B0. 

Thring.— Tufo  "  JSnt  Stocks." 
CCMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.    Second  Edition.    By  C.  A.  Cbifpb,  Esq., 
Barrister-at-Law.    Demy  8vo.     1884.  16f. 

"  A  complete  treatise  on  the  subject  in  which  it  pirof esses  to  desl."— Ziow  Timet. 
COMPOSITION  DEEDS.— Uwrance.—  r«fo  "Bankruptcy." 
CONTINGENT   REMAINDERS.— An   Epitome   of    Fearne     on 
Contingent   Remainders  and   Executory  Devises.     Litended 
for  the  Use  of  Students.    By  W.  M.  C.    Post  8vo.     1878.       St.  ed. 
CONTRACTORS  (Macassey  and  Strahan).—  r«fo"CivilEngineers." 

CONTRACTS.— Addison  on  Contracts.    Being  a  Treatise  on  the 
Law  of  Contracts.     Eighth  Edition.     By  Ho&a.cb  Smith,  Esq., 
Barrister-at-Law,  Author  of  **  A  Treatise  on  the  Law  of  Negli- 
gence," &c.    Royal  8vo.     1883.  21.  10« 
"To  the  pxeeent  editor  must  be  given  all  praise  which  untiring  indnstiy  and  in- 
telligent research  can  oonunand." — Law  Times. 

"  This  edition  of  Addisoh  will  maintain  the  reputation  of  the  work  as  a  satiirfactoary 
guide  to  ^e  vast  storehouse  of  decisions  on  oontzaet  ]a,w."~-8olidtort^  JounuU. 

%*  All  standard  Law  Works  am  Isept  in  Stcek,  in  htoeaffand  other  bimUn^t^ 
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CO  N  T  RACTS-^ontinued, 

Fry.—  Vide  <*  Spedfio  Perfonnanoe." 

Leake  on  Contracts. — ^An  Elementazy  Digest  of  iha  Law  of  Con- 

traots.    By  SrsrasN  Mabttn  Lbazb,  Bazrister-at-Law.    Demy  8yo. 

1878.  1/.  18«. 

Pollock's  Principles  of  Contract. — Bemg  a  Treatise  on  the  Qeneral 

Prinoiples  relatng  to  the  Validity  of  Agreements  in  the  Law  ol 

England.    Fifth  Edition,  with  a  new  Chapter.    By  Sir  Ebkdbbioe 

Pollock,  Bart.,  Barrister-at-Law,  Professor  of  Common  Law  in 

the  Inns  of  Court,  &c.    DemySvo.     1889.  U.Ss. 

**  The  repntataon  of  the  book  stands  so  high  that  it  is  only  necessary  to  announoe  the 

publication  of  the  fifth  edition,  adding  that  the  wwk  has  been  thoroughly  revised."— 

Jjow  Joumaif  Dec  14, 1889. 

Smith's  Law  of  Contracts.— Eighth  Edition.  By  Y.  T.  THOiCFSoir, 
Esq.,  Bairister-at-Law.    Demy  8yo.     1886.  U,  U. 

CONVEYANCING.— Dart.— Fufo  "  Vendors  and  Purchasers." 

Greenwood's    Manual    of  Conveyancing.  —  A   Manual   of  the 

Practice  of  Conreyancing,  showing  the  present  Practice  relating  to 

the  daily  routine  of  Conveyancing  in  SoUoitors'  Offices.    To  which 

are  added  Concise  Common  Forms  and  Precedents  in  Conyeyancing. 

Eighth  Edition.    Edited  by  Habst  Gbhenwood,  M.A.,  LL.I).,  Esq., 

BaSrrister-at-Law.    Demy  8yo.     1891.  16<. 

"  That  this  work  has  reached  its  eighth  edition  is  sufficient  evidence  of  the  fact  that 

it  is  one  at  those  books  which  no  lawyer's  bookshelf  should  be  without.    Recent  Acts 

have  neoeesitatod  several  changes  which  have  been  carried  out,  and  cases  are  cited  up 

to  date.    Uto  book  is  a  complete  guide  to  Conveyancing,  and,  though  the  author  says 

that  it  is  intended  for  students  and  articled  and  other  derks,^  we  can  fearlessly  assert 

that  those  who  would  perhaps  consider  it  an  insult  to  be  mistaken  for  students  will 

find  in  it  very  much  that  is  useful.    The  Table  of  Precedents  could  not,  we  imagine, 

be  made  more  complete  than  it  is.  Where  and  how  the  author  obtained  his  information 

is  a  perfect  puzzle  to  us,  and  no  conceivable  state  of  affairs  seems  to  have  been  left 

unprovided  for." — Law  Gasetle,  December  4, 1890. 

**  We  should  like  to  see  it  placed  bv  his  principal  in  the  hands  of  every  artidod  derk. 
One  of  the  most  useful  practical  works  we  have  ever  seen."— Z<aio  StudmUf  Journal. 

Leiy  and  Peck.— Twfe  "Leases." 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  IVeoedents 

in  Conveyanoinflr  in  relation   to  Letters   Patent   for   Inventions. 

Arranged  as  foQows : — Common  Forms,  Aereements,  Assignments, 

Mort^ges,  Special Clanses,  Licences,  Miscellaneous;  Statutes,  Bules, 

&o.     vnih  Dissertations  and  Copious  Notes  on  the  Law  and  Brao- 

tioe.    By  Bobbbt   Mobbis,  H.A.,  Barrister-at-Law.    Boyal  8yo. 

1887.  U.  6s, 

"  Contains  valuable  dissertataons,  and  useful  notes  on  the  subject  with  which  it 

deals We  think  it  would  be  difficult  to  suggest  a  form  which  is  not  to  be  met 

with  or  capable  of  being  preiMfed  from  the  book  befcne  us.    To  those  whose  buidneas 
lies  in  the  direction  of  letters  patent  and  inventions  it  will  be  found  of  great  service. . . . 
Mr.  Marris'  forms  seem  to  us  to  be  well  selected,  well  arranged,  and  thoroughly  prao- 
iieal."—LatD  Times. 

Palmer's  Company  Precedents. — For  use  in  relation  to  Companies 
subject  to  tile  Companies  Acts,  1862  to  1890.  Arran^^  as 
follows: — ^Promoters,  Prospectus,  Agreements,  Memoranda  and 
Articles  of  Association,  Resolutions,  Notices,  Certificates,  Private 
Companies,  Power  of  Attorney,  Debentures  and  Debenture  Stock, 
Petitions,  Writs,  Pleadings,  Judgments  and  Orders,  Reconstruc- 
tion, Amalgamation,  Arrangements,  Special  Acts,  Provisional 
Orders,  TVinding-up.  With  Copious  Notes  and  an  Appendix  con- 
taining the  Acts  and  Rules.  Fifth  Edition.  By  Francis  Beaufort 
Paucer,  assisted  by  Charles  Macnaohten,  Esqrs.,  Barristers-at- 
Law.    Royal  8vo.     1891.  1/.  16*. 

"  As  regards  company  draf ting-^as  we  remarked  on  a  former  occasion— it  is  un- 
rivaUed.**— Xaw  Times. 

%*  AU  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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CONVEYANCI  NQ-Mfi/imiMf. 
Prideaux's  Precedents  in  Conveyancing— With  Diflsertatioiis  on 
its  Law  and  Practice.  Foarteenui  Edition.  Bj  Fbedbsick  Pbi- 
DEAUX,  late  Professor  of  the  Law  of  Real  and  Personal  Property  to 
the  Inns  of  Court,  and  Joks  Whitcoicbs,  Esqrs.,  Barristers-at-Liaw. 
2  vols.     Royal  8vo.     1889.  3/.  10<. 

"The  most  naefol  work  oat  on  Conveyancing."— Xm?  JemmaL 
"  Thu  work  is  accurate,  condae,  dear,  and  oomprehenahre  in  scope,  and  we  know  of 
no  treatiae  npon  oonveyandng  which  ia  ao  generally  nsefnl  to  the  practitioner."— Xoicr 
Time*. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Partnership  Agree- 
ments, Leases,  Settlements,  and  Wills. — By  Edwabd  F. 
TuBNEB,  Solicitor,  Lecturer  on  Real  Property  and  Gonveyanomg, 
Author  of  *'  The  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases, 
and  Mortgages  of  Land."  (Published  by  permission  of  the  ConncO 
of  the  Lioorporated  Law  Society.)     Demy  8vo.     18H4.  10«.  6d. 

**  The  work  haa  our  fall  approval,  and  will,  we  think,  be  found  a  valuable  additiaii 
to  the  atadent'a  library."— Z<no  Stttdfnti?  Journal. 

CONVICTIONS.— Paley's  Law  and  Practice  of  Summary  Con- 
victions under  the  Summary  Jurisdiction  Acts,  1848  and 
1 879 ;  including  Proceedings  preliminary  and  subsequent  to  Con- 
victions, and  the  responsibility  of  convicting  Magistrates  and  their 
Officers,  with  Forms.  Sixth  Edition.  By  W.  H.  Macnaxaba,  Esq., 
Barrister-at-Law.     Demy  8yo.     1879.  H.  iir. 

COPYRIGHT.— Slater's  Law  relating  to  Copyright  and  Trade 
Marks,  treated  more  particularly  with  Reference  to  Infringe- 
ment *,  forming  a  Digest  of  the  more  important  English  and  Ameri- 
can decisions,  together  with  the  Practice  of  the  English  Courts,  &c 
Bv  John  HsBBEBT  Slatbb,  Esq.,  Barrister-at- Law.  8vo.   1884.    18«. 

CORONERS.— Jervis  on  the  Office  and  Duties  of  Coroners. — 

The  Coroners  Act,  1887.     With  Forms  and  Precedents.     By  R.  E. 

Mklbhsikeb,  Esq.,  Barrister-at-Law.    Being  the  Fifth  Edition  of 

**  Jervis  on  Coroners.'*     Post  8vo.     1888.  10».  6rf. 

"The  present  edition  will  hold  the  place  of  that  occapied  by  ita  predeoeaaon,  and 

will  oontmne  to  be  the  standard  work  on  the  subject." — Imw  Times. 

COSTS.— Morgan  and  Wurtzburg's  Treatise  on  the  Law  of  Costs 
in  thQ  Chancery  Division.—Second  Edition.  With  Forms  and 
Precedents.  By  the  Rt.  Hon.  Geobob  GsBOBins  Moboak,  Q.C.,  and 
E.  A. WuBTZBUBG, Esq.,  Barrister-at-Law.  Demy8vo.   1882.    W.  10«. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs  in 
the  Chancery,  Queen's  Bench,  Probate,  Divorce  and  Ad- 
miralty Divisions  of  the  High  Court  of  Justice;  in  Conveyancing; 
the  Crown  Office ;  Bankruptcy ;  Lunacy ;  Arbitration  under  the 
Lands  Clauses  Consolidation  Act ;  the  Mayor*s  Court,  London ;  the 
County  Courts ;  the  Privy  Council ;  and  on  Passing  Residuair  and 
Succession  Accounts ;  with  Scales  of  Allowances  and  Court  Fees ; 
Rules  of  Court  relating  to  Costs ;  Forms  of  Affidavits  of  Increase, 
and  of  Objections  to  Taxation.  By  Wk.  Fbans  SuiOiBBSATB, 
and  Thobkton  Toogood,  Solicitors.  Sixth  Edition.  By  Thobntok 
ToooooD,  Solicitor.     Royal  8vo.     1889.  1/.  8«. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs  in 
the  Counfy  Courts.    Royal  8vo.     1889.  6«. 

Scott's  Costs  in  the  High  Court  of  Justice  and  other  Courts. 
Fourth  Edition.  By  John  Scott,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    Demy  8vo.     1880.  U.  6<. 

Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  Cavasaoh,  Esq., 
Barrister-at-Law.    Post8vo.     1881.  20«. 

\*  All  9tandard  Lmo  Worht  ars  kepi  in  Stock,  m  law  ealf  and  other  Hndirngs, 
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COUNTY  COUNCILS.— Bazalgette  and  Humphreys,  Chambers. 
—  Vide  '^  Local  and  Municipal  GoTemment." 

COUNTY  COURTS.— Pitt-Lewis'  County  Court  Practice.— A 
Complete  Practice  of  the  County  Coortfl,  includinfif  that  in  Admiralty 
and  Bankruptcy,  embodying  the  County  Courts  Act,  1888,  and  other 
existing  Acts,  Rules,  Forms  and  Costs,  with  Full  Alphabetical  Index 
to  Official  Forms,  Additional  Forms  and  General  Index.  Fourth 
Edition.  With  Supplementary  Volume  containing  the  New  WixniNa- 
up  PBA.cnoB.  By  G.  Prpr- Lewis,  Esq.,  Q.C.,  M.P.,  Recorder  of 
Poole.     3yo1s.     DemySvo.     1890-91.  2/.  10«. 

*«*  The  Supplement  sold  separately .  Is.  6d, 

"A  complete  practice  of  the  County  Courts."— Zxrw  Journal^  March  2S,  1890 
"  The  present  edition  of  this  work  fully  maintains  its  reputation  as  the  standard 
County  Court  Practice."— ^Mietfors*  Jounudj  March  29, 1880. 

Pitt-Lewis'  County  Courts  Act,  1888.— With  Introduction,  Tabular 
Indices  to  consolidated  Legrislation,  Notes,  and  an  Index  to  the  Act. 
Second  Edition.  By  Geobqb  Pitt- Lewis,  Esq.,  Q.C.,  Author  of  *'A 
Complete  Practice  of  the  County  Courts.*'  Imperial  8vo.  1889.  6«. 
%♦  The  above,  with  The  County  Coukt  Rulbs,  1889.  Official 
copy.     Limp  binding.  10«.  6 J. 

Summerhays  and  Toogood. —  r«fo**  Costs." 

COVEN  ANTS.— Hamilton's  Law  of  Covenants.— A  Concise  Treatise 

on  the  Law  of  Covenants.    By  G.  Baldwin  Haxilton,  of  the  Inner 

Temple,  Esq.,  Barrister-at-Law.     Demy  8yo.     1888.  Is.  6d, 

'*  A  handy  volume  -written  with  deamess,  intelligence,  and  accuracy,  and  wOl  be 

nseful  to  the  profession."— Latr  THmes. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence  in  Criminal 
Cases. — With  the  Statutes,  Precedents  of  Indictments,  &c.,  and  the 
Evidence  necessary  to  support  them.  Twentieth  Edition.  By 
William  Bbucb,  Esq.,  Stipendiary  Magistrate  for  the  Borough  of 
Leeds.     Royal  l2mo.     1886.  1/.  lis.  6d. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  from  1756  to 
1883,  inclusive.— By  Johk  Mews,  assisted  by  C.  M.  Chapman, 
Hasbt  H.  W.  Spabhak,  and  A.  H.  Todd,  Barristers-at-Law.  Royal 
8vo.     1884.  1/.  1«. 

Phillips*  Comparative  Criminal  Jurisprudence. — Vol.  I.  Penal 
Law.  Vol.  II.  Criminal  Procedure.  By  H.  A.  D.  Phillips,  Bengal 
Civil  Service.     2  vols.    Demy  8vo.     1889.  1/.  4«. 

Roscoe*s  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 

Eleventh  Edition.      Br  Horacb  Smith  and  Gilbebt  Geobob  Ejsn- 

NEDY,  Etiqrs.,Metropohtan  Magistrates.  Demy8vo.  1890.  1/.  11«.6<^. 

**  To  the  criminal  lawyer  it  ia  hia  guide,  philo«opher  and  friend.    What  Rosooe  says 

most  judxes  will  aoc^t  without  question.  .  . .  Every  addition  has  been  made  neceaoary 

to  make  tne  digest  emcient,  accurate,  and  complete." — Law  Times. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Fifth  Edi- 
tion. By  Saicuel  Pbentioe,  Esq.,  one  of  Her  Majesty's  Counsel, 
3  vols.    Royal  8vo.     1877.  6/.  15*.  ed. 

"  What  better  Digest  of  Criminal  Law  sould  we  possibly  hope  for  than  *  Bosaell  on 
Crimea '  ?" — Sir  James  FiUjames  Stephen's  Speech  on  Codification. 

Shirley's  Sketch  of  the  Criminal  Law.— By  W.  S.  Shiblbt,  Esq., 

Barrister-at-Law.    Second  Edition.    By  Chables  Stephen  Hunteb, 

Esq.,  Barrister-at-Law.    Demy  8vo.     1889.  7«.  6d. 

Am  a  primary  mtrodnction  to  Criminal  Law,  it  will  be  found  very  aooeptable  to 

■tadenta."— Law  Students*  Journal. 

Shirley.— rt(fo  •*  Leading  Cases."    Thrlng.— rwfo  "Navy." 
%*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindiiigt, 
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DECISIONS  OF  SIR  GEORGE  J  ESS  EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  Sfotes,  &c. 
By  Apslet  Fetbe  Peteb,  Solicitor.     Demy  8yo.     1883.  16v. 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law  Directory 
for  1 891  .—For  the  use  of  the  Legal  Frofession,  Public  Companies, 
Joflticea,  Merchants,  Estate  Agents,  Auctioneers,  &c.,  &o.  Edited 
by  J.  Tbttbtrax,  LL.M.,  of  Lincoln's  Inn,  Barrister-at-Law ;  and 
contains  Tables  of  Costs  in  Conveyancing,  &c. ;  Monthly  Diary  of 
County,  Local  Govemmeftit,  and  Farifih  Business ;  Oaths  in  Supreme 
Court ;  Summary  of  Legislation  of  1890 ;  Alphabetical  Index  to  the 
Fractical  Statutes ;  a  Copious  Table  of  Stamp  Duties ;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables ;  Probate, 
Legacy  and  Succession  Duties ;  and  a  Yariet7  of  matters  of  practical 
utility :  together  with  a  complete  List  of  the  English  Bar,  and  London 
and  Country  Solicitors,  with  date  of  admission  and  appointments. 
FuBiJCBHXD Annuallt.  Forty-fifth Issuc.  1891.  {Ptib.ahoutybv.l.) 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain 5<.0<2. 

2.  The  above,  qvtbblbayed  for  Aitendancbs         ... 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns 

4.  The  above,  with  money  columns,  interleavkd  for  Attendaitces  . 
6.  Whole  page  for  each  day,  plain 

6.  The  above,  ditebijeaved  for  Attendances         .... 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns 

8.  The  above,  intebcbaved  for  Attendances 

9.  Three  days  on  a  pag^,  ruled  blue  lines,  without  money  columns  . 

The  Diary  eontairu  memoranda  of  Legcil  JStmneu  througliout  the  Tear, 
^  ContaiDB  aU  the  information  -wfaidi  could  be  looked  for  in  sach  a  work,  and  gives  it 
in  a  moet  convenient  fonn  and  yevj  completely." — Solicitor^  Journal. 

**The  *  Lawyer's  Companion  and  Diary  *  is  a  book  tiiat  ou^^t  to  be  in  the  poasearion 
of  every  lawyer,  and  of  ever^  man  of  busineGs." 

"  The  '  Lawyer's  Gompaniou '  is,  indeed,  what  it  is  called,  for  it  combines  everything 
reqnired  for  reference  in  the  lawyer's  office." — Lttw  TSmet. 

**  The  practitioner  will  find  in  these  pages,  not  only  all  that  he  might  reasonably 
ejipect  to  find,  but  a  great  deal  more." — Late  Journal,  December  6, 1880. 

"  It  should  be  in  the  hands  of  all  members  of  botJi  branches  of  the  profession." — 
Law  Gaxftte,  November  27, 1890. 

"  The  thousand  and  one  things  that  one  needs  constantly  to  know  and  yet  can  never 
remember,  will  be  found  handily  ananged  for  immediate  reference." — Pump  Court. 

**  This  legal  Whitaker  is  a  noole  work,  and  no  lawyer  has  any  right  to  want  to  know 
anything— except  law,  which  it  wotild  not  tell  him." Saturday  Btview. 
DICTrONARY.— The  Pocket  Law  Lexicon.— Explaining  Technical 
Words,  Phrases  and  Maxims  of  the  English,  Scotch  and  Boman  Law, 
to  which  IB  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
viations. Second  Edition,  Enlargfed.  By  Hxnbt  G.  Bawsox,  Esq., 
Barrister-at-Law.    Fcap.  8vo.     1884.  6s.  6d. 

**  A  wonderful  little  legal  Dictionary." — Indermaur^s  Law  Student^  Journal. 
**  A  Yery  handy,  complete,  and  usefid  little  work." — Saturday  Review. 
Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modem;  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Eighth  Edition.  By  J.  M.  Lelt,  Esq., 
Barrister-at-Law.    Super-royal  8vo.     1889.  \l.  18«. 

«  On  almost  eveiT  point  both  student  and  practitioner  can  gather  inf onnation  f^^nn 
this  invaluable  book,  which  ought  to  be  in  every  lawyer's  office." — Gibson* g  Law  Ifote». 
"  One  of  the  first  books  which  every  artided  derk  and  bar  student  should  procure." 
-~Law  Students*  Jovrnal. 

"  As  it  now  stands  the  Lexicon  contains  all  it  need  contain,  and  to  those  who  value 
such  a  work  it  w  made  more  valuable  still."— Low  Timea. 
*'  Edited  with  xndustry,  learning,  and  judgment.**— £Saiimfa>  Beview. 

%*  AU  iUmdard  Zaw  Workt  are  kept  in  Stock,  m  law  calf  and  other  imdin^$. 
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DIGESTS.— Chitty's  Index  to  all  the  Reported  Cases  decided  in  the 
several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 
House  of  Lords,  with  a  selection  of  Lish  Cases,  on  or  relating  to  the 
P)nnciples,  Pleading,  and  Practice  of  Equity  and  Bankruptcy  from 
the  earliest  period.  Fourth  Edition.  Wholly  Revised,  Re-olassified, 
and  brought  down  to  the  End  of  1883.  By  Hstbt  Edwabd  Hibst, 
Barrister-at-Law.  Complete  in  9  vols.  Roy.  8vo.  1883-89.     12/.  12«. 

%♦  The  volumes  sold  separately ;  Vols.  I.,  II.,  III.,  V.,  VI.,  VII.  and 
Vin.  £aefi,  U.  11».  6rf.  Vol.  IV.,  21.  2«.  Vol.  IX.,  Names  of 
Cases,  1/.  1«. 

"  A  work  indupensable  to  every  bookcase  in  Linooln's  Inn." — Law  Quarterly  Review^ 
Janiiary,  1800. 

"The  practitioner  can  hardly  afford  to  do  -without  such  a  weapon  aa  Mr.  Hirst 
•applies,  because  if  he  does  not  use  it  probably  his  opponent  wilL" — Imw  Journal. 

**  On  the  whole  the  work  is  thoroughly  weU  done.  The  laborious  care  bestowed 
upon  the  fourth  edition  of  *  Chitty '  deserves  all  praise."— Zxn^  Quarterly  Review. 

**  We  think  that  we  owe  it  to  Mr.  Hirst  to  say  that  on  each  occ!i5ion  when  a  volume 
of  his  book  comes  before  us  we  exert  some  diligence  to  tqr  and  llnd  an  omission  in  it, 
and  we  apply  tests  which  are  generally  suooessf  ul  with  ordmaxy  text-writers,  but  not  so 
with  Mr.  Hirst.  At  present  we  have  not  been  able  to  find  a  flaw  in  his  armour.  We 
conclude,  therefore,  that  he  is  an  unusually  accurate  and  dili^nt  compiler." — Law  Times. 

''  Mr.  Hint  has  done  his  work  with  conspicuoiu  ability  and  mdustiy,  and  it  is 
almost  unnecesRarr  to  add  that  the  modem  cases  axe  digested  with  the  perspiouity  and 
conciseness  which  nave  always  been  features  of  Chitty's  Equity  IxxdcxJ^— Law  Journal. 

Dale  and  Lehmann's  Digest  of  Cases,  Overruled,  Not  Followed. 

Disapproved,  Approved,  Distinguished,  Commented  on  and 

specially  considered  in  the  English  Courts  from  the  Year 

1  /56  to  1 886  inci  usive,  arranged  according  to  alphabetical  order  of 

their  subjects  ;  together  with  Extracts  from  the  Judgments  delivered 

thereon,  and  a  complete  Index  of  the  Cases,  in  which  are  included 

all  Cases  reversed  from  the  year  1856.  By  Chab.  Wic.  MrrcALFB  Dale, 

and  KuDOLF  Chahbebs  Lehicann,  assisted  by  Chas.  H.  L.  Neibh,  and 

HzBBEBT  H.  Child,  Barristers-at-Law.    Bioyal  8vo.    1887.    21. 10*. 

{Forms  a  Supplement  to  Chittf/a  Equity  Index  and  Fither^ 9  Common  Lata  Dig.) 

**  One  of  the  best  works  of  reference  to  be  found  in  any  Ubzary."— Z^ir  Timea. 

**  The  work  has  been  carefully  executed,  and  is  likely  to  be  of  much  service  to  the 

practitioner.*' — Solicitors*  Journal. 

**  So  far  as  we  have  tested  the  work^  it  seems  very  well  done,  and  the  mechanical 
execution  is  excellent.  As  for  the  utility  of  auch  a  book  as  this,  it  is  too  obvious  to  be 
enlarged  upon.  One  could  wish  that  there  had  been  a  *  Dale  &  Lehmann'  some  years 
sooner." — Law  Quarterly  Review. 

**  The  book  is  divided  into  two  parts,  the  first  consisting  of  an  alphabetical  index  of 
the  cases  contained  in  the  I>igefit  presented  in  a  tabular  form,  showing  at  a  glance  how, 
where,  and  by  what  judges  they  have  been  considered.  The  .•second  portion  of  the  book 
comprises  the  Digost  itself,  and  bears  marks  of  the  great  labour  ana  research  bestowed 
upon  it  by  the  compilers."— X>aw  Journal. 

Fisher's  Digest  of  the  Reported  Decisions  of  the  Courts  of 
Common  Law,  Bankruptcy,  Probate,  Admiralty,  and  Divorce, 
togetherwith  a  Selection  from  those  of  the  Court  of  Chancery 
and  I  rish  Courts  from  1756  to  1883  inclusive.  Founded  on  Fisher^ 
Diffest.  By  J.  Mews,  assisted  by  C.  3f .  Chapxax,  H.  H.  W.  Spabhak, 
and  A.  H.  Todd,  Barristers-at-Law.  7  vols.  Roy.  8vo.  1884.  12/.  12*. 
"  To  the  common  lawyer  it  is,  in  our  opinion,  the  most  nsend  work  he  can  iXMsess. 
—Imw  THmee. 

Mews'  Consolidated  Digest  of  all  the  Reports  in  all  the  Courts, 
for  the  Years  1884-88  inclusive.— By  John  Mewb,  Barrister-at- 
Law.    Royal  8vo.     1889.  1/.  11«.  6rf. 
"  This  work  is  an  indispensable  companion  to  the  new  edition  of  Chitty's  Digest, 

which  ends  with  1883,  ana  also  Fisher's  Digest  ending  with  the  same  year The 

work  appears  to  ns  to  be  exceedingly  well  Qxm^.**—SolieUon*  Journal,  Nov.  2, 1889. 

The  Annual  Digest  for  1889  and  1890.  ByJoHNMxwB.  Faeh,  Ida. 
%*  The  above  Works  bring  Fiber's  Common  Law  and  Chitty's  Equity 

Digests  down  to  end  of  1890. 

*^*  .dll  atandard  Lmo  Wvrka  are  kept  in  Stock j  in  law  ealf  and  other  hindingt, 
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DIGESTS— tamtinued, 

Notanda  Digest  in  Law,  Equity,  Bankruptcy,  Admiralty,  Divorce, 
and  Probate  Cases. — By  E.  W.  D.  1ian8on,  Esq.,  6armter-at- 
Law.     Sixth  Series,  for  1885,  1886,  1887  and  1888,  with  Index. 

£iKhy  futf  1/.  It. 

DISCOVERY.— Hare's  Treatise  on  the  Discovery  of  Evidence. — 
Second  Edition.  By  Ssbbiock  Habb,  Barrister-st-Law.  Poet  8yo. 
1877.  12». 

Sichel  and  Chance's  Discovery. — ^The  Law  relating  to  Xnterroga- 
tories.  Production,  Inspection  of  Documents,  and  Discovery,  as  well 
in  the  Superior  as  in  the  Inferior  Courts,  tog^sther  with  an  Appendix 
of  the  Acts,  Forms  and  Orders.  By  Waxjtkb,  S.  Sichsl,  and  Wiluax 
Obahcb,  Esqrs.,  Barristers-at-Law.    Demy  8vo.     1883.  12#. 

DISTRESS.— Oldham  and   Foster  on  the  Law  of  Distress.— A 

Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 

of  Statutes,  &c.    Second  Edition.    By  Abthxtii  Oldham  and  A.  La 

TaOBBFoersB,  Esqrs.,  Barristers- at-Law.  Demy8vo.    1889.        18<. 

"This  is  a  naefiil  book,  because  it  embraces  the  whole  range  of  the  remedy  hr  di»- 

tress,  not  merely  distress  for  rent,  bat  also  for  damage  /foaant,  tithes,  poor  and  highwaj 

lates  and  taxes,  and  many  other  matters."— &}liat0r«*  Journal. 

DISTRICT  REGISTRIES.— Archibald.— Fwfc  " Chamber  Practice." 

DIVORCE.— Browne  and  Powles'  Law  and  Practice  in   Divorce 

and  Matrimonial  Causes.  Fifth  Edition.   By  L.  D.  Powles,  Esq., 

Barrister-at-Law.    Demy  8to.     1889.  W.  6«. 

'*The  practitioner's  standard  woric  on  divorce  praetioe.'' — Law  Quarterly  Revisw. 

**  Mr.  Fowles*  edition  dtes  all  the  neoesniry  information  for  bringing  the  book  down 

to  date,  supplies  an  excellent  index,  on  which  he  has  spent  much  pains,  and  maintsina 

the  position  which  Browne's  Divorce  Treatise  has  held  for  many  je^n.—Lav  JounuU. 

Winter's  Manual  of  the  Law  and  Practice  of  Divorce.— By 
DxmcAir  Cusbx  Winteb,  Solicitor.  (Reprinted  from  **  The  Jurist.*^) 
Crown  8yo.     1889.  Net,  2s.  6d. 

DOQS. — Lupton's  Law  relating  to   Dogs.— By  Fbedsbiok  Luftov, 

Solicitor.    Boyal  12mo.     1888.  5$, 

**  Within  the  pages  of  this  work  the  reader  will  find  every  sabject  connected  with  the 

law  relating  to  dogs  touched  npon,  and  the  information  given  appears  to  be  both 

exhaustive  and  correct."— Xaw  Ttme*. 

DOMICIL— Dicey's  Le  Statut  Personnel  anglais  ou  la  Loi  du 
Domicile. — Onvrage  tradoit  et  oompl6t§  d'aprte  les  demiera  airte 
dee  Cours  de  Justice  de  Londres,  et  par  la  oomparaison  avec  le  Code 
Napoleon  et  lee  Diversee  L^gifllations  dn  Continent.  Par  Eiolb 
SrobauABT,  Avocat  k  la  Coor  d'Appel  de  Broxelles.  2  Tames. 
Demy  8vo.     1887-88.  1/.  4«. 

EASEMENTS.— Qoddard's  Treatise  on  the  Law  of  Easements. — 

Bt  Jobn  LsTBouior  Qoddabd,    Esq.,  Barrister-at-Law.     Fonrth 

Edition.    Demy  8yo.     1891.  1/.  1<. 

"  An  indispensable  part  of  the  lawver's  library.** — SoUdtor^  JoumaL 

**  The  book  is  invaluable :  where  the  cases  are  alent  the  author  has  taken  pains  to 

ascertain  what  the  law  would  be  if  brought  into  question.'** — Law  Journal. 

"Nowhere  has  the  subject  been  treated  so  exhausttvely,  and,  we  may  add,  so 
scientifically,  as  by  Mr.  Qoddard.  We  recommend  it  to  the  most  careful  study  of  the 
law  student,  as  well  as  to  the  library  of  the  practitioner."— Law  Times. 

Innes'  Digest  of  the  Enelish  Law  of  Easements.  Third  Edition. 
By  Mr.  Jumcos  IinrES,  Xaitely  one  of  the  Judges  of  Her  Majesty's 
Bagh  Conrt  of  Judioatore,  Madras.    Boyal  12mo.     1884.  6«. 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England.  With  Supplement.  By  the  Right.  Hon.  Sir 
BoBEBT  Phiijjxobb,  D.C.L.  2  vols.  8to.  1873-76.  (Published 
at  37.  7«.  6d.)  Itedueed  to  net,  1/.  lOt. 

%*  All  tUmdardZaw  Workt  mr$  kept  in  Stock,  in  Imo  eeUf  and  other  biitdinfo. 
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ELECTION  IN  EQUITY.— Serrel  1*8  Equitable  Doctrine  of 
Election.  By  Geosok  Sebssll,  M.A.,  LL.D.,  Esq.,  Banister-at- 
Law.     Royal  12mo.     1891.  7*.  6rf. 

ELECTIONS.— Loader's  The  Candidate's  and  Election  Agent's 
Guide;  for  Parliamentary  and  Munioipal  Elections,  with  an  Ap- 
pendix of  Forms  and  Statutes.  By  John  Loadbb,  Esq.,  Barrister- 
at-Law.    Demy  I'imo.     1885.  It.  6d. 

"  The  book  is  a  thoroughly  piactioal  ono.*' — SolieUora^  Journal, 

Rogers  on  Elections. — In  two  parts. 

Part  I.  Rboistbation,  including  the  Practice  in  Registration  Appeals  ; 
Parliamentary,  Municipal,  and  Local  Government;  with  Appendices 
of  Statutes,  Orders  in  Council,  and  Forms.  Fifteenth  Edition.  By 
Maubicb  Powell,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1890.  1/.  1«. 

"  The  practitioner  will  find  \rithm  those  coven  ererythiog  which  he  can  bo  exi)ected 
to  know,  well  arranged  and  carefully  stated.'*— Zow  Times,  July  12, 1880. 

Part  II.  Elections  and  Petitions.  Parliamentary  and  Munioipal, 
with  an  Appendix  of  Statutes  and  Forms.  Fifteenth  Edition.  In- 
corporating all  the  Decisions  of  the  Election  Judges,  with  Statutes  to 
June,  1886,  and  a  new  and  exhaustive  Index.  By  John  Cobsib 
Casteb,  and  J.  S.  Sandabs,  Esqrs.,  Barristers-at-Law.  Royal  12mo. 
1886.  1/.  U. 

"  A  very  eatiRfactory  treatise  on  election  law  .  .  .  .  hia  chapters  on  election 
expenses  and  illegal  practices  are  well  arrangedt  and  tenely  expressed.  The  com- 
pleteness  and  general  character  of  the  book  as  regards  the  old  law  are  too  well  known 
to  need  description."— ^Wicitor*'  Journal. 

ELECTRIC  LIGHTING. —  Bazaigette  and  Humphreys, —  Vide 
"Local  and  Mimicipal  Government.*' 
Cunynghame's  Treatise  on  the  Law  of  Electric  Lighting,  with 
the  Acts  of  Parh'ament,  and  Rules  and  Orders  of  the  Board  of  Trade, 
a  Model  Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a 
Description  of  the  Principal  Apparatus  used  in  Electric  Lighting, 
with  Illustrations.  By  Menby  Cuntnghaios,  Barrister-at-Law. 
Royal  8vo.     1883.  12j.  6^. 

EQUITY,  a«rf  Fiife  CHANCERY. 

Chitty's  Index.—  Vide  "Digests. 

Mews'  Digest— Vide  "Digests." 

SerreW.—  Vide  "Election  in  Equity." 

Seton's  Forms  of  Decrees,  Judgments,  and  Orders  in  the  High 
Court  of  Justice  and  Courts  of  Appeal,  having  empecial  reference 
to  the  Chancery  Division,  with  Practical  Notes.  Fourth  Edition. 
2  vols,  in  3.     Royal  8vo.     1877—1879.  4/.  10«. 

Shearwood's  Introduction  to  the  Principles  of  Equity.  By 
Joseph  A.  Sheabwood,  Author  of  "  A  Concise  Abridgment  of  Retu 
and  Personal  Property,"  &c.,  Barrister-at-Law.     8vo.     1885.        6#. 

Smith's  Manual  of  Equity  Jurisprudence.— A  Manual  of  Equity 
Jurisprudenoe  for  Practitioners  and  Students,  founded  on  the  Works 
of  Storv,  Spence,  and  other  writers,  comprising  the  Fundamental 
Priniiples  and  the  points  of  Equity  usually  occurring  in  General 
Practice.  By  Josiah  W.  Smith,  Q.C.  Fourteenth  Edition.  By  J. 
Tbubtsajc,  LL.M.,  Esq.,  Barrister-at-Law.    12mo.    1889.      I2s,  6d. 

*'  Still  holds  its  oim  as  the  most  ^pular  first  book  of  eqai^  junsprudcoce,  and  one 
which  every  student  must  of  necessity  read." — Law  Journal,  September  21, 1889. 

"  It  will  be  found  as  useful  to  the  practitioner  as  to  the  vtMAenX,.**— Solicitors*  Journal. 

"A  book  that  must  very  nearly  be  learnt  by  heart."— rA«  Jurist^  September,  1889. 

**  We  still  think  that  the  student  of  Equity  will  do  well  to  read  the  book  of  the  late 
Mr.  Joeiaih  Smith,  espociaUy  now  that  a  new  edition  has  appeared."— Aaur  Xotss 
September,  lb89. 

%*  All  ttandard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EQUITY— eofi^iniMf. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  Qlns- 

trated  hj  the  Leading  Decisions  thereon.    For  the  nse  of  Stodents 

and  Practitioners.    Second  Edition.    By  H.  Ajefhub  Smith,  K.  A., 

L1L.B.,  Esq.,  Barrister-at-Law.    Demy  8yo.     1888.  21«. 

"  Thk  exedleot  practical  expoaitioa  of  the  principles  of  etfsdtf  is  a  work  one  can 

ipell  reoommeDd  to  students  either  for  the  bar  or  the  examinations  of  the  Incorporated 

Law  Bodety.    It  will  also  be  found  equally  Taluable  to  the  busy  pmctitloner.    It  oon- 

taina  a  maai  of  infoimation  well  arranffed,  and  i»  illustnited  by  all  the  leading  ded- 

sioos.    All  the  legislatiye  (flanges  that  nave  occurred  since  the  publication  of  t£e  first 

edition  have  been  duly  inoorp<n«ted  in  the  present  issue."— /xno  Times. 

ESTOPPE  L. — Everest  and  Strode's  Law  of  Estoppel.  Bj  Lavcelot 
FiKLDnro  Evjumiri',  and  Edkuitd  Stbodx,  Esqis.,  Bamsters-at-Law. 
Demy  8to.     1884.  18«. 

*'  A  useful  repository  of  the  case  law  on  the  subject."— Low  Journal. 

EXAMINATION  GUIDES.— Bedford's  Digest  of  the  Preliminary 
Examination  Questions  in  Latin  Grammar,  Arithmetic,  French 
Grammar,  History  and  Geography,  with  the  Answers.  Second 
Edition.     Demy  8yo.     1882.  18«. 

Bedford's  Student's  Guide  to  the  Ninth  Edition  of  Stephen's 
New  Commentaries  on  the  Laws  of  England. — Third  Edition* 
Demy  8vo.     1884.  7«.  6tf. 

Haynes  and  Nelham's  Honours  Examination  Digest,  comprising 
all  the  Questions  in  Conveyanoing,  Equity^  Common  Law,  Bank- 
mptcy,  Probate,  Divoroe,  Admiralty,  and  Eocleeiastical  Law  and 
Ptaotice  asked  at  the  Solicitors'  Honours  Examinations,  with  Answers 
thereto.  By  Johh  F.  Hatmbs,  LL.D.,  and  Thoicab  A.  Nslbak, 
Solicitor  (Honours).  Demy  8vo.     1883.  15«. 

**  Stodents  going  in  for  honours  will  find  this  one  to  their  adTantage." — Law  Thma. 

Napier's  Modern  Digest  of  the  Final  Examinations ;  a  Modem 

Digest  of  the  Law  necessary  to  be  known  for  the  Final  Examination 

of  the  Incorporated  Law  Society,  done  into  Questions  and  Answers ; 

and  a  Gnide  to  a  Course  of  Study  for  that  Examination.    By  T. 

"Batbmax  Napixb,  LL.D.,  London,  of  the  Lmer  Temple,  Bazxister- 

at-Law.     Demy8yo.     1887.  18«. 

**  As  far  as  we  have  tested  them  we  have  f oand  the  qnestioiis  very  weU  framed, 

and  the  answers  to  them  clear,  concise  and  accurate.    If  used  in  the  maimer  that 

Dr.  Napier  recommends  that  it  should  be  used,  that  is,  together  with  the  text-books, 

there  can  be  Itttiie  doabt  that  it  wOl  prove  of  considenble  Talne  to  students."— JAs 

Jurist. 

Napier  &  Stephenson's  Di^^est  of  the  Subjects  of  Probate, 
Divorce,  Bankruptcy,  Admiralty,  Ecclesiastical  and  Criminal 
Law  necessary  to  be  known  for  the  Final  Examination,  done  into 
Questions  and  Answers.  With  a  Preliminary  Chapter  on  a  Course  of 
Study  for  the  above  Subjects.  By  T.  Batexan  Napisb  and  Richabd 
M.  Stephenson,  f^rs.,  Barristers-at-Law.  Demy  8vo.  1888.  r2«. 
"  It  in  eoncise  and  dear  in  its  answers,  and  tiie  questions  are  based  on  points,  for  the 
most  part,  material  to  be  known." — Pump  Court. 

Napier  &  Stephenson's  Digest  of  the  Leading  Points  in  the  Suk>- 
ject  of  Criminal  Law  necessary  to  be  known  for  Bar  and  Universij^ 
Law  Examinations.  Done  into  Questions  and  Answers.  By  T. 
Batbkan  Nafdsb  and  Righabd  M.  Stephenson,  Esqrs.,  Barristers- 
at-Law.  Demy  8vo.  1888.  bs. 
«  We  commend  titie  book  to  candidates  for  the  Bar  and  XTniverBitj  Legal  Ezamina^ 
tions." — Pump  Court. 

Shearwood's  Guide  for  Candidates  for  the  Professions  of 
Barrister  and  Solicitor. — Second  Edition.  By  Joseph  A.  Shxab- 
wooD,  Esq.,  Barrister-at-Law.    Demy  8vo.     1887.  6f. 

**  A  practical  little  book  for  students." — Law  Quarterly  Seview. 

%*  AU  tUmdard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  binding*. 
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EXECUTIONS. — Edwards'  Law  of  Execution  upon  Judgments 

and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions 

of  the  High  Court  of  Justice. — ^ByC.  Johnston  Edwasds,  of  Lin- 

coin's  Ixm,  Esq.,  Barrister-at-Law.    Demy  8yo.     1888.  16*. 

"  Will  be  found  very  vuef ul,  especially  to  solicitors.    ...    In  addition  to  the  other 

good  points  in  this  book,  it  contains  a  copious  collection  of  forms  and  a  good  index." — 

SoUeitora^  Journal. 

**  Mr.  Edwards  writes  briefly  and  pointedly,  and  has  the  merit  of  beginning  in  each 
case  at  the  beginning,  without  assuming  that  the  reader  knows  anything.  He  explains 
who  the  sheriff  is ;  what  the  Queen,  in  a  writ  EUgil,  for  example,  ordera  him  to  do ; 
how  he  does  it :  and  what  consequences  ensue.  The  result  is  to  make  the  whole  treatise 
satisfactorily  dear  and  easy  to  apprehend.  If  the  index  is  good — as  it  appears  to  be — 
practitioners  will  jyrobably  find  Uie  book  a  thoroughly  useful  one." — Law  Quarterly 
Jieview, 

EXECUTORS. — Macaskie's  Treatise  on  the  Law  of  Executors 
and  Administrators,  and  of  the  Administration  of  the  Estates  of 
Deceased  Persons.  With  an  Appendix  of  Statutes  and  Fonns.  B7 
S.  C.  MacabhItb,  Esq.,  Barnster-at-Law.    8vo.    1881.  10».  %d, 

Williams'  Law  of  Executors  and  Administrators. — Ninth  Edition. 
By  the  Hon.  Sir  KoiiAKD  Vauqhan  Wtttjaits,  a  Justice  of  the  High 
Court.    2  vols.   Roy.  8vo.  (In  the  press.) 

EXTRADITION.— Kirchner's  L' Extradition. — Rocueil Renf ermant in 
Extenso  tons  les  Traites  condus  jusqu'au  ler  Janvier,  1883,  entre  les 
Nations  civilisees,  et  donnant  la  solution  precise  des  difficultes  qui 

Smvent  surgir  dans  leur  application.  Aveo  une  Preface  de  Me 
EOBGES  Lachaud,  Avocat  k\&  Cour  d*Appel  de  Paris.  PubUe  sous 
les  auspices  de  M.  G.  E.  Howaud  Vinoemt,  Directeur  des  Affaires 
Griminelles  de  la  Police  Metropolitaine  de  Londres.  Par  F.  J. 
ExBOONEB,  Attache  a  la  Direction  des  Affaires  Griminellea.  In  1 
vol.  (1160  pp.).    Royal  8vo.     1883.  21.  2s. 

FACTORS  ACTS.— Boyd  and  Pearsons  Factors  Acts  0823  to 
1877).  With  an  Introduction  and  Explanatory  Notes.  By  Hugh 
Fenwiok  Botd  and  Asthub  Bkilby  Peabson,  Banisters-at-Law. 
Roval  12mo.     1884.  6s. 

Neisn  &  Carter's  Factors  Act,  1889:  with  Commentary  and 
Notes ;  designed  particularly  for  the  use  and  guidance  of  Mercantile 
Men.  By  (Cables  H.  L.  Neish  and  A.  T.  Gabteb,  Esqrs.,  Barns- 
ters-at-Law.    Royal  12mo.     1890.  4s. 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories  and  Work- 
shops.   Second  Edition.     12mo.     1879.  9s. 

FARM,  LAW  OF.— Dixon's  Law  of  the  Farm.— A  Digest  of  Gases 

connected  with  the  Law  of  the  Farm,  and  including  the  Agricultural 

Customs  of  England  and  Wales.     Fourth  Edition.     By  Hbnbt 

Pebkins,  Esq.,  Barrister-at-Law.     8vo.     1879.  1/.  6s. 

"  It  IB  impossible  not  to  be  struck  vith  the  extraordinary  research  that  mast  have 

been  used  in  the  compilation  of  such  a  book  as  this." — Law  Journal. 

FIXTURES. — Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 

Property  partaking  bQth  of  a  Real  and  Personal  Nature.    Third 

Edition.    By  C.  A.  Febabd  and  W.  Howland  Bobsbtb,  Esqrs.,  Bar- 

risters-at-Law.     Demy  8vo.     1883.  18a. 

"An  accurate  and  well  written  work." — Saturday  Review, 

FORMS.— Allen.— Fidd  "Pleading." 
Archibald. —  Vide  "Chamber Practice." 
Sullen  and  Leake.— Fm^  "Pleading." 

Chitty's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 

Division  of  the  High  Court  of  Justice.    Twelfth  Edition.    ByT. 

W.  Chitty,  Esq.,  BarriHter-at-Law.    Demy  8vo.     1883.        1/.  18«. 

"  The  forms  themsdvea  are  brief  and  clear,  and  the  notes  accurate  and  to  the  point. 

— Law  Journal. 

\*  AH  standard  Law  Works  are  kept  in  Stock j  in  late  ealfand  other  hindUtgs. 
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FO  R  M  S^eontinued. 

Dan  toll's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fourth  Edition,  with  SuxnmarieB  of  the  Rules  of  the 
Supreme  C!ourt,  Practical  Notes  and  References  to  the  Sixth  Edition 
of  **Daniell*s  Chancery  Practice."  ByCHABLEsBuBinnr,  B.A.  (Oxon.), 
a  Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Royal  8vo.  1885.  2/.10«. 

"  Mx.  Bumey  appeara  to  have  performed  the  laboxiouB  task  before  him  with  great 
mtcoesB." — Law  Journal. 

*'  The  ttandard  work  on  Chanoery  Frooednre." — Imw  Quarterly  Jieviete. 

GOLD  COAST.— Smith's  Analytical  Index  to  the  Ordinances  Re- 
gulating the  Civil  and  Criminal  Procedure  of  the  Gold  Coast 
Colony  and  of  the  Colony  of  Lagos.  By  Sxalkan  SmTHf  Esq., 
Barrister-at-Law,  Judge  of  the  Supreme  Court  of  the  Colony  of 
Laffos.    Royal  8to.     1888.  Net,  10«. 

GOODWILL— Allan's  Law  relating  to  Goodwill.— By  Chablbs  £. 

ALLAir,M.A.,IiL.B.,E8q.,Barrister-at-Law.  DemySvo.  1889.  79.6d. 

"A  work  of  much  value  upon  a  aubject  whidi  ia  by  no  meana  easy The  style  of 

the  book  ik  dear  and  exact,  and  it  forms  a  very  useful  oontribation  to  the  law  of  gooA.- 

will."— 5aZicitor«*  Journal. 

HIGHWAYS.— Baker's  Law  of  Highways  in  England  and  Wales, 
including  Bridges  and  Locomotiyes.  Comprising  a  succinct  Code  of 
the  several  Provisions  under  each  Head,  the  Statutes  at  leng^  in  an 
Appendix;  with  Notes  of  Cases,  Forms,  and  copious  Index.  By 
7?H0UAS  Baxeb,  Esq.,  Bairister-at-Law.  Boyal  Timo.  1880.  15«. 
Bazalgette  and  Humphreys. —  Vide  **  Local  and  Municipal  GK^vem- 

ment." 
Chambers'  Law  relating  to  Highways  and  Bridges,  heing  the 
Statutes  in  full  and  brief  Notes  of  700  Lieading  Cases.    JBy  G-eobqs 
F.  Chajcbsbs,  Esq.,  Barrister- at- Law.     1878.  7«.  6d. 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 

the  Payer  of  Inhabited  House  Duty  in  England. — ByAsTHns 

M.  Ellis,  LL.6.   (Lend.),  Solicitor,  Author  ot  **A  Guide  to  the 

Income  Tax  Acts."     Royal  12mo.     1886.  6«. 

"  We  have  found  the  information  accurate,  complete  and  very  deaily  ezpresBed." — 

Solicitor^  Journal. 

HUSBAND   AND   WIFE.— Lush's  Law  of   Husband  and  Wife; 

within  the  Jurisdiction  of  the  Qiieen^s  Bench  and  Chancery  Divisions. 

By  C.  Montague  Lush,  Esq.,  Barrister-at-Law.    8vo.     1884.     20«. 

"  Mr.  Luah  has  one  thing  to  recommend  him  most  strongly,  and  that  is  hia  accuracv ; 

therefore  his  book  is  one  -which  everyone  may  consult  vnth  the  assurance  that  all  tne 

leadmg  recent  authorities  are  quoted,  and  that  tiie  statonents  of  law  are  supported  by 

actual  decisions." — Law  Magagine. 

INCOME  TAX.— Ellis' Guide  to  the  IncomeTax  Acts.— For  the  use 

of  the  English  Income  Tax  Payer.    Second  Edition.    By  Abthub 

M.  Ellis,  LL.B.  (Lend.),  Solicitor.    Boyal  l2mo.     1886.        7«.  W. 

"  Contains  in  a  convenient  form  the  law  bearing  upon  the  Income  Tax." — Law  T%mM. 

"  With  Mr.  Ellis'  book  in  their  hands  the  taxpayers  are  not  so  oompletdy  at  tiie 

mercy  of  assespors  and  collectors  as  they  otherwise  might  be." 

INLAND   REVENUE  CASES.— Highmore's  Summary  Proceed- 
ings in  Inland  Revenue  Cases  in  England  and  Wales.— Second 
Emtion.     By  N.  J.  Hjohjiobe,  Esq.,  Barrister- at- Law,  and  of  the 
Solicitors' Department,  Inland  Revenue.     Roy.  l2mo.    1887.    7t.6d. 
"  Is  very  complete.    Every  possible  information  is  given."— Law  IHmes. 

INSURANCE. — Arnouid  on  the  Law  of  Marine  Insurance.— Sixth 
Edition.    By  David  Maclachlan,  Esq.,  Barri^t^-at-Law.    2  vols. 

Royal  8vo.     1887.  3/. 

"  As  a  text  book, '  Amould '  is  norw  all  the  practitioner  can  want."— Low  7Hme», 

Lowndes'  Practical  Treatise  on  the  Law  of  Marine  Insurance. — 

By  RicHABD  Lowndes.     Author  of  ♦*  The  Law  of  General  Average," 

&c.     Second  Edition.    Demy  8vo.     1885.  I2s.  6d. 
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I NSU  HANCE-eofUinued. 

Lowndes'    Insurable    Interest   and   Valuations.  —  By   Bichabd 

Lov2n>E8.    Bemy  8vo.     1884.  5». 

McArthur  on  the  Contract  of  Marine  Insurance. — Second  Edition. 

B J  Chables  McAbthitb,  Average  Adjuster.   DemySro.   1890.     16«. 

INTERNATIONAL  LAW.— Kent's  International  Law.— Kent's  Com- 

mentary  on  International  Law.     Edited  by  J.  T.  Abdt,  LL.D., 

Judge  of  County  Courts.  Seoond  Edition.  Crown  8vo.  1878.  10«.  6d. 

Nelson's  Private  International  Law. — Selected  Cases,  Statutes,  and 

Orders  iliuKtrative  of  the  Principles  of  Private  International  Law  as 

Administered  in  England,  with  Commentary.     By  Hobacb  Nslson, 

M.A.,  B.C.L.,  BarriBter-at-Law.     Roy.  8vo.     1889.  21». 

'*  The  notes  are  full  of  matter,  and  avoid  the  vice  of  discursiveness,  cases  being  cited 

for  practically  every  proposition." — lAtur  Times. 

Wheaton's  Elements  of  International  Law;  Third  Englinh  Edition. 
Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties.  By 
A.  C.  BoTD,  Esq.,  Barrister-at-Law.     Royal  8yo.     1889.        1/.  10«. 

"  A  handsome  and  useful  edition  of  a  standard  work." — Law  Quarterly  Review. 

**  Wheaton  standi  too  hi^h  for  criticiKm.  whilst  Mr.  Boyd's  merits  as  an  editor  are 
ahnost  as  well  established.*' — fjaw  Timfs,  November  SO,  1889. 

INTERROGATORIES.— Sichel  and  Chance.— TiVfo  "Discovery." 

JOINT  STOCKS.— Palmer.— Tui^  "Company  Law,'*  ** Conveyanc- 
ing-," and  "Winding-up." 
Thring's  Joint  Stock  Companies'  Law.— The  Law  and  Practice  of 
Joint  Stock  and  other  Companies,  including  the  Companies  Acts, 
1862  to  1886,  with  Notes,  Orders,  and  Rules  in  Chancery,  a  Collection 
of  Precedents  of  Memoranda  and  Articles  of  Association,  and  other 
Forms   required  in  Making  and  Administering  a  Company.    Also 
the  Partnership  Law  Amendment  Act,  the  Life  Assurance  Companies 
Acts,  and  other  Acts  relating  to  Companies.     By  Lobd  Thbino, 
K.C.B.,  formerly  the  Parliamentary  Counsel.  Fifth  £dition.     By 
J.  M.  Reitdel,  Esq.,  Barrister-at-Law.    Royal  8vo.    1889.    1/.  10«. 
"  The  highest  authority  on  the  subject."— rA«  Times. 
**  The  book  has  long  taken  its  place  among  the  authoritative  expositions  of  the  law 

of  companies.    Its  very  useful  forms  are  a  special  feature  of  the  book,  which  will  be  of 

great  value  to  practitioners."— Z.atr  Journal,  September  14,  1888. 

JUDGES'  CHAMBER  PRACTICE.-Archibaid.— Fui<»  "Chamber 
Practice.'* 

JUDICATURE  ACTS.— Wilson's  Practice  of  the  Supreme  Court 
of  Judicature  :  containing  the  Acts,  Orders,  Rules,  andRegulations 
relating*  to  the  Supreme  Court.  With  Practical  Notes.  Seventh 
Edition.  By  Chasles  Subnet,  a  Chief  Clerk  of  the  Hon.  Mr.  Justice 
Chitty,  Editor  of  ''Danlell's  Chancery  Forms;"  M.  Muib  Maokenzib, 
andC.  A.  Whitk,  EKjrs.,  Barristers-at-Law.  Roy.  8vo.  1888.  II. 
'*  A  thoroughly  relia^  le  and  most  conveniently  arranged  practice  R-uide."—  Law  Tlr'mM 

JUSTICE  OF  THE  PEACE.— Stone's  Practicefor  Justices  of  the 
Peace,  Justices'  Clerks  and  Solicitors  at  Petty  and  Special  Sessions, 
in  Summary  matters,  and  Indictable  Offences,  with  a  list  of  Summary 
Convictions,  and  matters  not  Criminal.  With  Forms.  Ninth  Edit. 
ByW.H.MACNAiCAiu., EHq., Barrister- at-Law.  Bemy 8 vo.  1882.  U.6». 
Wigram's  Justice's  Note  Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
By  the  late  W.  Knox  Wiobaic,  Eaq.,  Barrister-at-Law,  J.  P.  Mid- 
dlesex and  Westminster.  Fifth  Edition.  Revised  by  Waltkb  S. 
Shiblet,  Esq.,  Barrister-at-Law.     Royal  12mo.     1888.  12«.  6d. 

"The  st>le  is  clear,  and  the  exprs-^ion  always  forcible,  and  8ometiin<>8  hnmor*  us. 
The  book  will  repay  p*  rusul  by  many  besides  those  who,  as  justice'',  will  find  it  an 
indispensable  companion." — Law  Quarterly  Review. 
**  we  can  thoroughly  recommend  the  volume  to  magistrates."— Law  Timet. 

*^*  All  ttandard  Law  JForks  are  kept  in  Stoek^  in  law  ealf  and  other  bindinge^ 


18  STEVENS  AND  SONS,  LIMITED, 

LAN  D  TAX.— Bourdin's  Land  Tax. — ^An  Expoffltion  of  the  Land  Tax. 
Third  Edition.  Including  the  Beoent  Judicial  Dedaions,  and  the 
Incidental  Changes  in  the  Law  effected  by  the  Taxes  Management 
Act,  with  other  Additional  Matter.  Thorou^^y  revised  and  cor- 
rected. Bt  Shzblbt  Bttnbttbt,  of  l^e  Inland  Kevenue  Department, 
Assistant  Kegistrar  of  the  Land  Tax.    Boyal  12mo.     1885.  6s. 

LANDLORD  AND  TENANT.— Woodfairs  Law  of  Undlord  and 
Tenant — With  a  full  Collection  of  Precedents  and  Forms  of  Proce- 
dure ;  containing  also  a  collection  of  Leading  Propositions.  Fourteenth 
Edit.  By  J.  M.  Lelt,  Esq.,  Barrister-at-Law,  Editor  of  ^'Chitty's 
Statutes,^'  ''Wharton's  Law  Lexicon,"  &c.  Boy.Svo.  1889.  1/.18«. 
**  The  editor  has  expended  elaborate  industry  and  systematic  ability  in  making  the 

work  as  perfect  as  poasible.'* — Solintors*  Journal, 

Leiy  and  Peck. —  Vide  ''Leases.*' 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Consolida- 
tion Acts ;  with  Decisions,  Forms,  and  Table  of  Costs.  By  Abthub 
Jefsoit,  Esq.,  Barrister-at-Law.    Demy  8to.     1880.  18«. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders,  Con- 
veyancers, Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales ; 
the  Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England  and  the  Colonies,  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c.,  &c., 
and  Conunissioners  for  taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obtained  in  Scotland.  Compiled,  so 
far  as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors 
and  Notaries,  by  John  Saxttel  Pubcell,  C.B.,  Controller  of 
Stamx)s,  and  Registrar  of  Joint  Stock  Companies,  Somerset  House, 
and  Published  by  the  Authority  of  the  Commissioners  of  Inland 
Revenue.    1891.   {.PublUhed  about  March  \.)     {Net  cash,  9s.)     lOs.  6d. 

LAW  QUARTERLY  REVIEW.— Edited  by  Sir  Fbbdbbick  Pollook, 
Bart.,  M.A.,  LL.D.,  Corpus  Professor  of  Jurisprudence  in  the  Uni- 
versity of  Oxford.  Vob.  I.,  II.,  III.,  IV.,  V.  and  VI.  Royal  8vo. 
1885-90.  £ach,  12«. 

(^  Subscription  lOs.  per  annunit  post  free.  {Foreiffn  postage  2s.  Sd.  extra.) 
The  Review  indudes :— The  discossion  of  current  decisions  of  importance  in  the 
Courta  of  this  country,  and  (ao  far  as  practicable)  of  tiie  Colonies,  the  United  States, 
British  India,  and  other  BritiMh  PoNseasionjs  wht^re  the  Common  Law  is  administered ; 
the  conjdderation  of  topics  of  proposed  l^nlation  before  Fftrliament ;  the  treatment 
of  qucHtions  of  immediate  political  and  social  interest  in  their  legal  aspect;  inquiries 
into  the  history  and  antiquitieH  of  our  own  and  other  systems  of  law  and  le^ral  institu- 
tions. Endeavour  is  also  made  to  take  account  of  the  legal  science  and  legislation  of 
Continental  States  in  so  far  as  they  bear  on  general  jurisprudence,  or  may  throw  light 
by  comparison  upon  problems  of  English  or  American  legi^Ution.  The  current  legal 
literature  of  our  own  country  receives  careful  attention ;  and  works  of  smous  import- 
ance, botli  English  and  foreign,  are  occasionally  discussed  at  length. 

LAWYER'S  ANNUAL  LIBRARY.— (1)  The  Annual  Practice.~By 
Snow,  Subnet,  and  Stbinoeb.  (2)  The  Annual  Digest. — By  Msws. 
(3)  The  Annual  Statutes. — By  Lbly.  (4)  The  AnnuarCounty 
Court  Practice. — By  His  Honour  Judos  Hbywooo. 

The  Complete  Series,  as  above,  deHvered  on  the  day  of  pnUioation, 
nety  21.  No8.  1,  2,  and  3  only,  net^  \l,  10«.  Nob.  2,  3,  and  4  only, 
w<?^,  1/.  10».     (Can-iage  extra,  2s.) 

^^  Subscriptions^  pat/able  on  or  before  August  1st  in  each  year. 
Full  prospectus  forwarded  on  application. 

LAWYER'S  COMPANION.— ri^**Diary." 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LEADING  CASES.— Ball's  Leading  Cases.     Fide  <<  Torts." 

Haynes'  Student's  Leading  Cases.    Being  gome  of  the  Prinoipal 

DecidonB  of  the  Courts  in  Constitational  Law,  Common  Law,  Con- 

yejandng  and  Equity,  Probate,  Divorce,  and  Criminal  Law.     With 

Notes  for  the  use  of  Students.     Second  Edition.     Bj  Johh  F. 

Hatnzs,  LL.D.    Demy  8to.     1884.  16«. 

"  Will  prove  of  great  utility,  not  oidy  to  rtudenta,  but  piactitionen.    The  notes  are 

dear,  pointed  and  oondse."— Zaw  Time*. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

With  Notes.     By  W.  Shiblet  Seiblet,  Esq.,   Barrister-at-Law. 

Third  Edition.     Demy  Svo.     1886.  I6«. 

"  If  any  words  of  praise  of  ours  can  add  to  its  well-desenred  reputation,  we  give  the 

reader  oaite  blanche  to  supply  them  on  our  behalf  out  of  his  own  thrilling  eloquence 

and  vivid  imagination,  and  we  will  undertake  to  ratify  them." — Tfte  Jurist. 

Shirley's  Selection  of  Leading  Cases  in  the  Criminal  Law.  With 
Notes.    ByW.  S.  Shisley,  £«i.,Barri8tcr-at-Law.   8vo.    1888.    6». 
"  Will  undoubtedly  prove  of  value  to  students."—  Law  Noten. 

LEASES.— Leiy  and  Peck's  Precedents  of  Leases  for  Years, 
and  other  Contracts  of  Tenancy,  and  Contracts  relating  thereto ; 
mainly  selected  or  adapted  from  existing  Collections,  including  many 
additional  Forms,  with  a  short  Introduction  and  Notes.  By  J.  M. 
LELYandW.  A.  Peck,  Barristers- at-Law.  Royal  8vo.  1889.  10«.  6</. 
"  Varied,  well  considered,  and  thoroughly  practical .  .  .  while  a  useful  addition  to 

the  library  of  the  oonveyondng  connsel,  will  be  still  more  useful  to  conveyancing 

solicitors  and  estate  agents."— Lom;  TinuiSf  November  9, 1880. 

LEXICON.— Ttrfd  "Dictionary." 

LIBEL   AND    SLANDER.— Odgers    on    Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander :  the  Evidence,  Procedure 
and  Practice,  both  in  Civil  and  Criminal  Cases,  and  Precedents  of 
Pleadings.     Second  Edition,  with  a  Sxtpplement,  bringing  the  Law 
down  to  June,  1890.     By  W.  Blaxb  Odoebs,  LL.D.,  Barrister-at- 
Law.     Royal  Svo.     1890.  U.  12*. 
%*  Th^  Suppletnentf  containing  the  Law  of  Libel  Amendment  Act,  1883,  with 
Notes  and  Addenda  qf  Cases,  separately.     Net,  Is.  6d. 
"The  best  modem  book  on  the  law  of  libel." — Dailjf  yews. 
"  A  full,  accurate,  and  satisfactory  guide." — Solicitors*  Journal. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the  Law 
relating  to  Public  Libraries  and  Museums,  and  Literary  and 
Scientinc  Institutions :  with  mnch  Practical  Information  useful  to 
Managers,  Committees  and  Ofidcers  of  all  classes  of  Associations  and 
Clubs  connected  with  Literature,  Science  and  Art ;  including  Prece- 
dents of  By-Laws  and  Begnlations,  the  Statutes  in  Full,  and  brief 
Notes  of  Leading  Cases.  Third  Edition.  By  Geo.  F.  Chaubebs,  Esq. , 
Barriflter- at-Law.     Roy.  8vo.     1889.  8«.  6d. 

LICENSING.— Lejy  and  Foulkes'  Licensing  Acts,  1828,  1869, 

and  1 872 — ^1 8/4 ;  with  Notes  to  the  Act*,  a  Summary  of  the  Law, 

and  an  Appendix  of  Forms.  Third  Edit.  By  J.  M.  Lelt  and  "W.  D.  I. 

FoxTLEES,  Esqrs.,  Barristers-at-Law.     Roy.  12mo.     1887.       10«.  6d. 

"  We  do  not  know  of  a  more  compact  or  useful  treatise  on  the  subject." — Sol.  Jour. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils :  beinpf  the  Local 
Government  Act,  1888,  County  Electors  Act,  1888,  the  Inuorponited 
Clauses  of  the  Municipal  Corporations  Act,  1882,  and  a  compendious 
Litroduotion  and  Notes ;  with  Analysis  of  Statutes  affecting  me  same, 
Orders  in  Council,  Circulars,  and  a  Copious  Index.  By  C.  N.  Bazal- 
OETTE  and  Geobge  Humfhbeys,  Barristers-at-Law,  Joint  Authors  of 
"The  Law  of  Local  and  Municipal  Government."  Third  Edition. 
By  George  Humpheeys,  Esq.     Royal  8vo.     1889.  7«.  6d. 

"  The  most  stately  as  regards  size,  and  the  best  in  point  of  typo  of  all  the  work.s. 

There  is  a  good  introauction  .  . .  the  notes  are  careful  and  helpful.*' —6'oZici<orsVouma4\ 

^,*  All  standard  Law  JForksare  kept  in  Stocky  in  law  calf  and  other  bindings. 
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LOCAL  AND  MUNICIPAL  GOVERN MENT-iron/tittfAf. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Gomprisingr  the  Statutes  redating  to  PuUio 
Health,  Municipal  Ck>rporation8,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Gompulaory  Taking  of  Lands,  Tramways,  Electrio 
Lighting,  Artizans*  Dwellingps,  &c.,  Rivers'  Pollution,  the  Clauses 
Consolidation  Acts,  and  many  others,  fully  annotated  with  casea  up 
to  date,  a  selection  of  the  Circulars  of  the  Local  Government  Board, 
with  a  Table  of  upwards  of  2,500  Cases,  and  full  Index.  With. 
Addenda  containing  the  Judicial  Decisions  and  Legislation  relating 
to  Local  and  Municipal  Grovemment  since  1885.  By  C.  Nobxak 
Ba£alokttb  and  Geobob  Htticfhbets,  Esqrs.,  Barristers- at-Law. 
Sup.  royal  8vo.     1888.  3/.  Z*. 

•»•  The  Addenda  may  be  had  separately.     Ket^  2s.  6d. 
'*The  book  in  thoroughly  compreheDaye  of  the  law  on  all  points  of  whidi  i^ 
profemes  to  tmt."— Law  Journal. 

**  The  work  is  one  that  no  local  oflBoer  should  be  without ;  for  nothing  short  of  a 
whole  library  of  statutes,  reports,  and  handbookscould  take  its  place."— Jfimiei/Hi/ Review. 

Chambers'  Popular  Summary  of  the  Law  relating  to  Local 
Government,  forming  a  complete  Guide  to  the  new  Act  of  1888.' 
Second  Edition.  By  G.  F.  Chakbebs,  Barristcr-at-Law.  Imp.  8vo. 
1888.     {Or  bound  in  Cloth  with  copy  of  Act,  bs.  Sd.)  ^^gt,  2s.  Sd. 

MAGISTERIAL  LAW.— Shirley's  Elementary  Treatise  on  Magis- 
terial Law,  and  on  the  Practice  of  Magistrates'  Courts. — By  W. 
8.  Shtrlkt,  Esq.,  Barrister-at-Law.     Boy.  12mo.     1881.         6s,  6d, 
Wigram. —  Vide  '*  Justice  of  the  Peace." 
MALICIOUS    PROSECUTIONS.  — Stephen's   Law   relating  to 
Actions  for  Malicious   Prosecutions.— By  Hebbebt  Stefhbk, 
LL.M.,  of  the  Inner  Temple,  Barrister-at-Law,  part  Author  of  **  A 
Digest  of  the  Criminal  Law  Procedure."     Royal  I'imo.     1888.      6«. 
"A  reliable  text-book  upon  the  law  of  malic-ious  prosecution." — Ixiw  THmes. 

MARITIME  DECISIONS.-Douglas'  Maritime  Law  Decisions.— 
An  Alphabetical  Reference  Index  to  Recent  and  Important  Maritime 
Decisions.  Compiled  by  Robt.  R.  Douglas.  Demy8vo.  1888.  7s.  6d. 
Marine  Insurance. —  Vide  "Insurance." 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  and  the  Conflict 
of  Laws  that  arises  therefrom.  By  E.  Kelly,  M.A.,  of  the  New 
York  Bar,  Licencie  en  Droit  de  la  Faculty  de  Paris.  Roy.  8vo.  188S.  6m. 

MARRIAGE  SETTLEMENTS.— Bannin^'3  Concise  Treatise  on 
the  Law  of  Marriage  Settlements ;  with  an  Appendix  of  Statutes. 
By  H.  T.  Banning,  Esq.,  Barrister-at-Law.   Demy  8vo.    1884.    15*. 

MARRIED  WOMEN'S    PROPERTY.-Lush's   Married  Women's 

Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 

Trusts.    By  Montaqub  Lush,  Esq.,  Barrister-at-Law,  Author  of 

**  The  Law  of  Husband  and  Wife."     Royal  12mo.     1887.  5s. 

"  Well  Rrranff»d,  clnarly  written,  and  haa  a  good  index."— /^aw  Times. 

Smith's  Married  Women's  Property  Acts,  1882  and  1884,  with 
an  Introduction  and  Critical  and  Explanatory  Notes,  together  with  the 
Married  Women's  Property  Acts,  1870  and  1874,  &c.  2nd  Edit.  Re- 
vised. ByH.  A.SiUTHyEsq.,  Burrister-at-Law.  Roy.  12mo.  1884.  6s. 
MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Part  I.  Common  Law.  Part  II.  Statute  Law.  By  Johh 
Macdonell,  M.  A.,  Esq.,  Barrister-at-Law.  DemySvo.  1883.  U.5s. 
"  A  work  which  will  be  of  real  vnJiie  to  the  practitioner." — fAito  Times. 

MAYOR'S  COURT  PRACTICE.-Candy's  Mayor's  Court  Prac- 
tice>— The  Jurisdiction,  Process,  Practice  and  Mode  of  Pleading  in 
Ordinary  Actions  in  the  Mayor's  Court  in  London.  By  Geobok 
Candt,  Esq.,  one  of  Her  Majesty's  Counsel.   Demy  8vo.   1879.    14«. 

\*  All  standard  Law  Works  are  kept  %n  Stock,  in  late  calf  and  other  bindings. 
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MERCANTILE  LAW.>- Russell's  Treatise  on  Mercantile  Agency. 
Second  Edition.     8yo.     1873.  14«. 

Smith's  Compendium  of  Mercantile  Law. — Tenth  Edition.  By 
John  Mjlodonelx,  Esq.,  a  Master  of  the  Supreme  Court  of  Judicature, 
asfliBted  by  Geo.  Huicphbetb,  Esq.,  Barrister- at-Law.  2  vols. 
Boyal  8vo.    1890.  21.  2«. 

*'  Of  the  greatest  ralne  to  the  meroantile  lawyer.**— Lav  Times,  March  2?,  1800. 

'*  We  have  no  hesitation  in  reoommending  the  work  before  us  to  the  profession  and  the 
public  as  a  reliable  guide  to  the  subjects  included  in  it.  and  as  constituting  one  of  the 
most  sdentilic  treafau*es  extant  on  mercantile  law.*' — Solicitors*  Journal.  May  10, 1800. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — With  Notes.  By  O.  D.  Tudob,  Esq.,  Barrister- at- Law. 
Third  Edition.     Royal  8vo.     1884.  2L  2<. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.—By  A.  Wiubon,  Solicitor  and  Notary.   Royal  limo.    1883.    6*. 

Wood's  Mercantile  Agreements. — The  Interpretation  of  Mercantile 
Agfreements :  A  Summary  of  the  Decisions  as  to  the  Meaning  of 
Words  and  Provisions  in  Written  Agreements  for  the  Sale  of  Gk>ods, 
Gharter-Parties,  BUls  of  Lading,  and  Marine  Policies.  With  an 
Appendix  containing  a  List  of  Words  and  Exprew*ionR  used  in,  or 
in  connection  with,  Mercantile  Agreements,  and  a  List  of  Mercantile 
Usages.  By  John  Dennistoun  Wood,  Esq.,  Barrister-at-Law 
Royal  8yo.     1886.  1M«. 

"A  book  of  great  use  in  the  interpretation  of  written  mercantile  agreements.**— 
Law  Journal, 

MERCHANDISE  MARKS  ACT.— Payn's  Merchandise  Marks 
Act,  1 887. — With  spe<dal  reference  to  the  Important  Sections  and 
the  Customs  Regulations  and  Orders  made  thereunder,  toother 
with  the  Conventions  with  Foreign  States  for  Protection  of  Trade 
Maries,  and  Orders  in  Council,  &c.  By  Howabd  Payn,  Barrister-at- 
Law,  and  of  the  Secretary's  Department  of  the  Board  of  Customs. 
Royal  12mo.     1888.  3«.  6d. 

**  Mr.  Payn'ii  lucid  introduction  places  the  subject  venr  clearly  before  the  reader,  and 

his  book  must  be  a  safe  guide  to  all  who  are  interested  in  the  act.'* — Law  Titnss^  Ftrb.  1888. 

METROPOLIS  BUILDING  ACTS. -Woolrych's  Metropolitan 
Building  Acts,  together  with  such  clauses  of  the  Metropolis 
Management  Acts  as  morepartioularly  relate  to  the  Building  Acts, 
with  Notes  and  Forms,  lliird  Edition.  By  W.  H.  Maonaicaba, 
Esq.,  Barrister-at-Law.     12mo.     1882.  10«. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals  and  Quarries 
in  Great  Britain  and  Ireland,  with  a  Summary  of  the  Laws  of 
Foreign  States,  &c.  Second  Edition  Enlarged.  By  His  Honor 
Judge  RooBBS.    8vo.     1876.  II.  lU,  6d, 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mortgage.— Fifth 

Edition.    Thoroughly  revised.     By  Willzax  Wtlltb  Macbbsoit, 

Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  Abxhub  Smith,  Esq., 

Barrister-at-Law.    2  vols.    Royal  8vo.     1884.  3/. 

"  A  complete,  terse  and  practical  treatise  for  the  modem  lawyer." — Solieitors'  Journal. 

MUNICIPAL  CORPORATIONS.— Bazaigette  and  Humphreys.— 
Vide  **  Local  and  Municipal  Government.*' 

Leiy's  Law  of  Municipal  Corporations. — Containing  the  Municipal 
Corporation  Act,  1882,  and  the  Enactments  incorporated  therewith. 
With  Notes.  By  J.  M.  Lxlt,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1882.  I6s. 

\*  All  ttandard  Imw  Wwkt  ar»  kaipt  in  8U»k^  in  law  ealf  and  other  binding*. 
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NAVY. — Thring's  Criminal  Law  of  the  Navy/witfa  an  iDtrodnctory- 
CSiaDCvoBtheEuijStateaiidDisaidineof  UieNftTy,  the  Roles  of 
ETidcnoe,  and  an  Appendix  oompriaing  tbe  Naval  Discipline  Act 
and  Pncdeal  Fonna.  Second  Editicn.  By  Trsqdobb Thbiko,  Esq., 
Bairister-at-Law,  and  C.  £.  Gmaan,  Aaristani-Paymaater,  Boytl 
Navy.    12mo.     1877.  12<.  61^. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negiiffence 
Second  Edition.     By  Hobace  Sxtth,  Esq.,  Barrister-at-Law,  £ditor 
of  *' AddL«on  on  Contracts,  and  Torts,*'  Ac.    8to.     1884.       lit.  6d. 
^  Otgnml  nhae  botli  to  tbe  pnetitianer  uad  student  of  law.*'— Sotiofors*  JommaL 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Pri us.— Fifteenth  Edition.    By  Maubicb 

Powzzj^  Em)..  BarriKtcT-at-Law.   2  y(Ab.  Demy  8to.    1884.   21.  10«. 

**  Oootnroei  to  be  a  vast  and  ckwdy  padked  ■tonboaae  of  mf onaation  on  practioe  at 

Km  Pkins.'*— Loar  Jomrnat. 


NONCONFORMISTS.— Winslow's  Law  Relating  to  Protestant 
Nonconformists  and  their  Places  of  Worship ;  being  a  Legal 
Handbook  for  Nonconformists.  By  Bmqinald  Wirslow,  Esq., 
Banister-at-LAW.    PoatSro.     1886.  6«. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England.— With  a  full  collection  of  Pkeoedents.  fifth  Ed. 
By G.r.CHA3CBEB9, Esq., Barrister- at-Law.  Demy8yo.  1890.  1/.  1«. 

OATHS.— Stringers  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland:  beinp  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  [In 
sncce^feion  to  **  Braithwaite's  Oaths."]  By  Fbancib  A.  Stbinokb,  of 
the  Central  Office.  Supreme  Court  of  Judicature,  one  of  the  Editors 
of  the  **  Annual  Practice.*'     Crown  8vo.     1890.  3«.  6d, 

•^  Indkpei&nble  to  all  coauDmiaaen.**—Soiintor^  Jounul,  Jan.  11, 1890.' 
^  A  most  cxceUuit  little  handbook."— Zxnc  Times,  Feb.  1, 18B0. 

PARISH  LAW.— Steer's  Parish  Law;  being  a  Digest  of  the  Law 
relating  to  the  Civil  and  Ecclesiastioal  Govenmient  of  Parishes  and 
the  ReUef  of  the  Poor.  Fifth  Edition.  By  W.  H.  Macnaicaba, 
Esq.,  Banister-at-Law.    Demy  8vo.     1887.  18«. 

**  An  exceedimtly  Oflcfal  campendiom  of  Puiah  Lair.**— Xotr  T^hmes. 

•*  A  rery  complete  ai^  excellent  grnide  to  Puiah  Lair.** — Solintors*  Jourmal. 

*'£T«ry  subject  that  can  be  ocHisideied  parochial  is,  we  think,  contained  in  this 
Tolmne.  and  the  matter  is  broufffat  down  to  date.  It  is  a  compendium  which  is  really 
eompendiovB.*^— I.4nr  Jomrmal,  Jan.  SI,  18B& 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership; 
incorporating  the  Partnership  Act,  1890.  Fifth  Edition.  By  Sir 
Fbedkbick  Pollocx,  Bart.,  Bamster-at-Law.  Author  of  "Principles 
of  Contract,**  *•  The  Law  of  Torts,"  &c.    Demy  8vo.    1890.     8*.  6d. 

**  Vhmt  Sir  Frederick  Pollock  has  done  he  has  done  wdl,  and  wo  are  confident  this 
hook  will  be  most  popular  as  well  as  extremely  nsefuL'*— l^aw  Times,  Dec.  IS,  1890. 

T  u  mer. —  VuU  *  *  Conveyancing. * ' 

PATENTS.— Aston's  (T.)  Patents,  Designs  and  Trade  Marks  Act, 
1883,  with  Notes  and  Index  to  the  Act,  Rules  and  Forms.  By 
Thsodobb  Ajbtox,  Q.C.    Boyal  12mo.     1884.  6s. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated,  with  an  Index.  By  Lewd  Edkdkds,  D.Sc., 
LL.B.,  Barrister-at-Law.     Imp.  8vo.     1889.  ^et  2s.  6d. 

*,•  AUMUmirndLum  Wm*9  «r»  ktpt  mSidek^  m  l&w mif  mtd Mer  bimtmfft. 
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PAT  E  N  TS—eontinued. 

Edmunds  on  Patents. — ^The  Law  and  Practice  of  Letters  Patent  for 

InventionB ;  with  the  Patents  Acts  and  Rules  annotated,  and  the 

International  Convention,  a  full  collection  of  Statutes,  Forms,  and 

Precedents,  and  an  Outline  of  Foreign  and  Colonial  Patent  Laws,  &c. 

By  Lewis  Edmunds,  assisted  by  A.  Wood  Renton,  Eeqrs.,  Baxris- 

ters-at-Law.     Royal  8vo.  (992  pp.).     1890.  1/.  12». 

*'  We  have  nothing  bat  oommendation  for  the  book.   ConoeiTed  in  a  large  and  com- 

prehensiye  spirit,  it  is  well  and  thoroughly  carried  oat.    .    .    .    The  statement  of  the 

ezifltiiig  law  is  aocarate  and  clear.    .    .    .    The  book  is  one  to  be  recommended." — 

Solicitors'  Journal^  June  14,  1890. 

*'  We  have  no  hesitation  in  saying  that  the  book  is  a  useful  and  exhaustive  one,  and 
one  which  could  not  have  been  produced  without  much  labour  and  considerable  re- 
search. It  describes  the  law  of  fetters  patent  and  its  history,  including  proceedings  in 
the  Privy  Council,  international  arrangements,  and  an  abridgment  of  foreign  laws  on 
the  subject.  It  would  be  difiScult  to  make  it  more  complete,  and  it  is  printed  on  good 
paper."— Ziaio  TinuiSy  June  21, 1880. 

*'  Taking  the  book  as  a  whole,  it  is  undoubtedly  the  most  comprehensive  book  that 
has  yet  been  written  upon  the  tii>ecial  branch  of  law,  and,  having  examined  it  in  some 
detail,  we  can  commend  it  as  answering  well  to  the  many  tests  we  have  applied."— 
Law  Journalf  June  21, 1890. 

Johnson's  Patentees'  Manual. — A  Treatise  on  the  Law  and 
Practice  of  Patents  for  Inventions.  With  an  Appendix  of  Statutes, 
Rules,  and  Foreign  and  Colonial  Patent  Laws,  International  Con- 
vention, and  I^tocol.  Sixth  Edition.  By  Jaicbs  Johnson,  Esq., 
Barrister- at-Law ;  and  J.  Hbnbt  Johnson,  Solicitor  and  Patent 
Agent.    Demy  8vo.     1890.  10«.  6d. 

Morris's  Patents  Conveyancing. — ^Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
Arranged  as  follows : — Common  Forms,  Agreements,  Assignments, 
Mortgages,  Special  Clauses,  Licences,  Miscellaneous;  Statutes,  Rules, 
&o.  With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice. 
ByRoBBBTMoBBis,Esq.,Barri8ter-at-Law.  Royal 8vo.  1887.  II. os. 
**  Mr.  Morris'  forms  seem  to  us  to  he  well  selected,  weU  arranged,  and  thoroughly 
practical."— /wnr  Titius. 

"  The  dissertations  contain  a  large  amount  of  valuable  and  accurate  information. 
The  Index  is  satisfactory." — Solieitorg'  Journal. 

Munro's  Patents,  Designs  and  Trade  Marks  Act,  1883,  with  the 
Rules  and  Instructions,  together  with  Pleadings,  Orders  and  Prece- 
dents. By  J.  E.  Cbawfobd  Munbo,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1884.  10«.  M. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries.— By 
Wac.  P.  Thoicpson,  Head  of  the  International  Patent  Office,  Liver- 
pool.   Eighth  Edition.     12mo.     1889.  Net,  2«.  ^d. 

PERPETUITIES.  — Marsden's  Rule  against  Perpetuities.  — A 
Treatise  on  Remoteness  in  Limitation ;  with  a  chapter  on  Accumu- 
lation and  the  Thelluson  Act.  By  Reoinau)  G.  Mabsden,  Esq., 
Barrister-at  Law.    Demy  8vo.     1883.  16«. 

PERSONAL  PROPERTY.— Shearwood's  Concise  Abridgment  of 

the  Law  of  Personal  Property;  showing  analytically  itH  Branches 

and  the  Titles  by  which  it  is  held.   By  J.  A.  Sheabwood,  Esq., 

Barri8te]>at-Law.     1882.  5«.  6</. 

**  Will  be  acceptable  to  many  students,  as  giving  them,  in  fact,  a  ready-made  note 

hook." — lndermaur*9  Lata  Students'  Journal. 

Smith.— Fkfo  «*  Real  Property." 
PLEADING.— Allen's  Forms  of  Indorsements  of  Writs  of  Sum- 
mons, Pleadings,  and  other  Proceedings  in  the  Queen's 
Bench  Division  prior  to  Trial,  pursuant  to  the  Rules  of  the 
Supreme  Court,  1883;  with  Introduction,  &c.  By  Geobob 
Battoh  Aixbn,  Esq.,  Special  Pleader,  and  Wilfred  B.  Aulbn, 
Esq.,  Barrister-at-Law.    Royal  12mo.     1883.  18«. 

*«*  AU  ttmtdard  Law  Wbrk$  are  kepi  in  Stocky  in  law  ealf  and  other  Hndinge^ 
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PLEAD\NG—eotttinued. 

Bullen  and  Leake's  Precedents  of  Pleadings,  with  Notes  a&d 

Rules  relating  to  Pleadiug.      Fourth    Edition.      By   TnoxAS    J. 

BxTLLEN,  E«q.,  Special  Pleader,  and  Cyril  Dodd,  Esq.,  Barrister-at- 

Law.     Part  I.  Statements  of  CUim.     Hoyal  12mo.     1882.       U  4«. 

Part  II.    Statements  of  Defence.     By  Thoicas  J.  Bullbn  and 

C.W.CLiFF0BD,Eiiqrs.,Barrister8-at-Law.  Royal  Timo.  1888.  1/. 4*. 

**  A  very  large  number  of  preoedenta  are  collected  together,  and  the  notes  are  full 

and  dear."— Laio  Times. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning;  by 
Prussia  Acid,  Strychnia,  Antimony,  Arsenic  and  Aconitine; 
including  the  trials  of  Tawell,  W.  Palmer,  Dove,  Madeline  Smith, 
Dr.  Pritchard,  Smethurst,  and  Dr.  Lamson.  With  Chemical 
Introductions  and  Notes.  By  G.  Lathajc  Bbownb,  Esq.,  Barrister- 
at-Law,  and  C.  G.  Stewabt,  Senior  Assistant  in  the  Laboratory  of 
St.  Thomas's  Hospital,  &c.     Demy  Svo.     1883.  Vis,  6d. 

POWERS.— Farwell  on  Powers. — A  Concise  Treatise  on  Powers.  By 
Geobob  Fabwell,  Esq.,  Barrister-at-Law.     8yo.     1874.  1/.  U. 

PRINTERS,  PUBLISHERS,  &c.— Powell's  Laws  specially  affect- 
ing Printers,  Publishers  and  Newspaper  Proprietors.  By 
Abthub  Powell,  Esq.,  Barrister-at-Law.     Demy  8vo.     1889.       4«. 

PROBATE.— Browne's  Probate  Practice:  A  Treatise  on  the  Prin- 
ciples aud  Practice  of  the  Court  of  Probate,  in  Contentious  and  Non- 
CoDtentious  Business.  By  L.  D.  Powles,  Barrister-at-Law.  In- 
cludiug  Practical  Directions  to  Solicitors  for  Proceedings  in  the 
Registry.  By  T.  W.  H.  Oaklet,  of  the  Principal  Registry,  Somerset 
House.     Svo.     1881.  1/.  IQs, 

PUBLIC  HEALTH.— Bazalgette  and  Humphreys.— r»rf«  **Looal 
aud  Municipal  Government.'* 
Chambers'  Digest  of  the  Law  relating  to  Public  Health  and 
Local  Government. — With  Notes  of  1,260  leading  Cases.  The 
Statutes  in  full.  A  Table  of  Offences  and  Punishments,  and  a 
Copious  Index.  Eighth  Edition  (with  Supplement  corrected  to 
May  21,  1887).     Imperial  8to.     1881.  19«. 

Or,  the  above  with  the  Law  relating  to  Highways  and  Bridges.        H. 

Smith's  Public  Health  Acts  Amendment  Act,  1890.— With  Intro- 
duction, Notes,  and  References  to  Cases ;  also  an  Appendix,  containing 
all  the  Material  Sections  of  the  Public  Health  Act,  1875  ;  The  Public 
Health  (Rating  of  Orchards)  Act,  1 890  ;  and  The  Infectious  Diseases 
(Prevention)  Act,  1890 :  and  a  Copious  Index.  By  Bovill  Smitu,  M.  A., 
of  the  Inner  Temple  and  Western  Circuit,  Barrister-at-Law.  Royal 
12mo.     1891.  et. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings,  including 'Hints  as  to  the  Summoning  and  Manaffemeut  of 
tiiem.  Second  Edition.  By  Geobob  F.  Chaicbebs,  Esq.,  Barrister- 
at-Law.     Demy  Svo.     1886.  Net,  2*.  6rf. 

QUARTER  SESSIONS.— Archbold.—  T'ufo  " Criminal  Law.»» 
Leemin^&  Cross's  General  and  Quarter  Sessions  of  the  Peace. 
— Their  Jurisdiction  and  Practice  in  other  than  Criminal  matters. 
Second  Edition.  By  Hobatio  Llotd,  Esq.,  Judge  of  County  Courts, 
and  H.  F.  Thublow,  Esq.,  Barrister-at-Law.  8vo.  1876.  U.  U, 
Pritchard's  Quarter  Sessions.— The  Jiirisdiotion,  Practioe  and  Ph>- 
cedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Matters.  By  Thos.  Sibbjsll  PBiroHiLBi),  Esq.,  Banister-at-Law. 
Svo.     1875.  (Published  at  2/.  2«.)    Reduced  to  net  1'2«. 

\*  All  ttandard  Law  Wcrkt  ar$  kept  m  SCopk^  in  laiff  caffmtd  other  brndinge* 
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RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Kailway  Companies  in  Ehigland  and  Ireland,  with  Notes  of  all  the 
Cases  deddea  thereon,  and  Appendix  of  Bye-Laws  and  Standing 
Orders  of  the  House  of  Commons.  Seoond  Edition.  By  J.  H. 
BAiiFOiTB  Bbownb,  Esq.,  one  of  Her  Majestj^s  Counsel,  and  H.  S. 
TuBOBAiiD,  K«q.,  Barrister-at-Law.    Royal  8vo.     1888.  1/.  15«. 

**  OontaiBS  m  a  yay  condse  torin  the  whole  law  of  nStwuja." — The  Timea, 
**  The  learned  authors  seem  to  have  presented  the  profession  and  the  public  with  the 
most  ample  information  to  be  found  whether  tbey  want  to  know  how  to  start  a  rail- 
way, how  to  frame  its  bylaws,  how  to  work  it,  how  to  attack  it  for  injury  to  person 
or  nroperty,  or  how  to  wmd  it  up." — Law  Timea. 
Macnamara.—  Vide  **  Carriers.** 
Street. —  Vide  "  Company  Law." 

RATES  AND  RATING.— Castle's  Praotical  Treatise  on  the  Law 
of  Rating. — Seoond  Edition.  By  Edwasd  James  Casklb,  Esq., 
one  of  Her  Majesty's  Counsel.     Demy  Svo.     1886.  26«. 

**  A  correct,  exhaustive,  dear  and  oondse  yiew  of  the  law."— Z>aw  7%n«». 

Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  the  Powers  and  Duties  of  Rate-levying'  Local  Authorities,  and 
their  Oifioers ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chjjcbebs,  Esq.,  Barrister-at- 
Law.    Royal  Svo.     1889.  10«.  6d. 

"  A  comnlete  repertory  of  the  statutes  and  case  law  of  the  subjeet." — Law  Journal, 

REAL  ESTATE.— Foster's  Law  of  Joint  Ownership  and  Partition 
of  Real  Estate.— By  Edwabd  John  Fobhsb,  M.A.,  late  of  Lincoln's 
Lin,  Barrister-at-Law.     Svo.     1878.  10*.  6d. 

REAL  PROPERTY.— Greenwood's  Real  Property  Statutes j  com- 
prising  those    passed    during    the    years    1874 — 1884,    inclusiye, 
oonsoUdated    with   the  earlier   statutes    thereby  amended.     WiUi 
copious  notes.    Second  Edition.    By  Habbt  Gbeeitwood,  assisted  by 
LsEsENOWLEByEsqrs.,  Barristers- at- Law.    Demy  Svo.    1884.    11.6*, 
"  The  second  edition  of  this  useful  collection  of  statutes  relating  to  real  property  will 
be  heartily  welcomed  by  conveyancers  and  real  uroperty  lawyers.    In  referring  to  it  as 
a  collection  of  st*itut»,  however,  we  do  not  fully  describe  it,  because  the  method 
■do])ted  by  the  author  of  ^Touping  together  the  provisions  of  the  various  Acts,  which 
are  in  pari  moUrid,  combmed  with  the  fullnes*  and  accuracy  of  the  notes,  entitles  the 
book  to  rank  hiirh  amongst  treatises  on  the  law  of  real  property."— Laic  Journal. 

Leake's  Elennentary  Digest  of  the  Law  of  Property  in  Land. — 
Containing:    Introduction.    Part  I.    The  Sources  of   the  Law. — 
Part  II.    Estates  in  Land.    By  Stbphxk  Mabtin  Lsaze,  Barrister- 
at-Law.    Demy  8yo.     8yo.     1874.  1/.  2t. 
Leake's  Digest  of  the  Law  of  Property  in  Land. — Part  III.  The 
Law  of  Uses  and  Profits  of  Land.    By  Stephen  Mabtin  Leazb, 
Barrister-at-Law,  Author  of  "  A  Digest  of  the  Law  of  Contracts." 
Demy8vo.     1888.                                                                           11,2$. 
Shearwood's  Real  Property.— A  Concise  Abridgment  of  the  Law  of 
Real  Property  and  an  Introduction  to  Conveyancing.     Designed  to 
facilitate  the  subject  for  Students  preparing  for  examination.     By 
Joseph  A.  Sheaswood,   Esq.,   Barrister-at-Law.      Third  Edition. 
Demy  8yo.     1885.                                                                          8«.  6d. 
**  We  heartfly  recommend  the  work  to  student's  for  any  examination  on  real  inopertj 
and  con-veyancmg,  advising  them  to  read  it  after  a  perusal  of  other  works  ana  shortly 
before  going  m  for  the  examination."— ixno  Student's  Journal. 

**  A  very  useful  little  work,  particularly  to  students  just  before  their  examination." 
—  Gibaon'a  Law  Notea. 

"  One  of  the  most  obvious  merits  of  the  book  is  its  good  arrangement.  The  author 
evidently  understands  *the  art  of  putting  things.'  All  imx>ortant  points  are  so 
printed  as  to  readily  catcli  the  eye." — Law  Timea. 

Shelford's  Real  Property  Statutes.— Ninth  Edition.  By  T.  H, 
Cabson,  Esq.,  Barrister-at-Law.  (In  preparation.) 

%*  All  standard  Law  fVarke  are  kept  in  Stocky  in  law  eaifand  other  bindings. 
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REAL  PROPEHTy-^oontimted. 
Smith's  Real  and  Personal  Property. — ^A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  oonneoted  with  Om- 
Teyanoing.    Designed  as  a  second  book  for  Students,  and  as  a 
digest  of  the  most  useful  learning  for  practitioners.    By  Josiah  W. 
SicxEB,  B.G.L.,  Q.G.    Sixth  Edition.    By  the  AtrcHoa  and  J.  Tbttb- 
TBAX,  LL.M.,  Banister- at-Law.    2  vols.   Demy  Svo.    1884.    2/.  2«. 
*'  A  book  which  he  (tiie  stadent)  may  read  oyer  and  over  again  inth  profit  and  ple»- 
■nre.*'— L«i0  IHmea. 
**  Will  be  found  of  very  great  oeryioe  to  the  praotitioner."— iSWtator*'  Journal. 
"  The  book  will  be  found  yeiy  handy  for  reftsrenoe  porpoeee  to  practitioners,  and 
very  OBefal  to  the  indiistnoiu  student  as  covering  a  great  deal  of  groimd."— Low  Nolet. 
"  A  really  useful  and  -valuable  work  on  our  sy^^m  of  Conveyancing.    We  think  &ia 
edition  ezoeUently  done."— Loto  Students  Journal. 

REGIS7  RATION.— Rogers.— Fufo  "Elections." 

Coltman's  Registration  Cases.— Tol.  I.  (1879—1885).    Royal  8yo. 

Calf.  y^t,  21.  8*. 

Fox's  Registration  Cases.— Vol.  I.,  Part  I.  (1886),  Mt,  is.    Fart  II. 

(1887),  net,  6*.  6d.    Part  III.    (1888),  net,  4*.     Part  IV.  (1889), 

netf  i».    (In  continuation  of  Coltman.) 

RENTS.— Harrison's  Law  Relating  to  Chief  Rents  and  other 
Rentcharges  and  Lands  as  affected  thereby,  with  a  copter  on 
Kestrictiye  Covenants  and  a  selection  of  Precedents.  By  Wzllzax 
Habbison,  Solicitor.     Demy  12mo.     1884.  6«. 

ROMAN  LAW.— Goodwin's  XII.  Tables.— By  Fbbdsriok  Goodwin, 
LL.D.  London.    Koyal  12mo.  •  1886.  ^s.  64. 

Greene's  Outlines  of  Roman  Law. — Consisting  cMefly  of  an 
Analysis  and  Summary  of  the  Institutes.  For  the  use  of  Stndents. 
By  T.  Whitcoube  Qbeene,  Barrister-at-law.  Fourth  Edition. 
Foolscap  8yo.     1884.  7«.  6d. 

Rue^g's  Student's  "Auxilium"to  the  Institutes  of  Justinian. — 
Being  a  complete  synopsis  thereof  in  the  form  of  Question  and 
Answer.  By  At.fbwt>  Henby  Buego,  Esq.,  Barrister-at-Law.  Post 
8yo.     1879.  6m. 

SALES.— Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con- 
tract of  Sale  on  the  Legal  Bights  of  Proper^  and  Possession  in 
Gk>o(ils,  Wares,  and  Merchandise.  By  LotcL  BLA-ciCBXTBir.  Second 
Edition.  By  J.  C.  Gbahak,  Esq.,  Barrister-at-Law.  Bk>yal  8yo. 
188&.  1/.  If. 

"  We  hare  no  hesitation  in  eayinff  that  the  work  haa  been  edited  with  remarkable 

ability  and  suoeess,  and  if  we  may  fiazard  a  speculation  on  the  cause,  we  should  say 

tiiat  uie  editor  has  so  dilieentljr  studied  the  excellent  methods  and  work  of  his  author 

as  to  have  made  himself  a  mghly  competent  workman  in  the  nme  krod.*'— Jkno 

Quarterlu  Review. 

SALES   OF  LAND.— Gierke  and  Humphry's  Concise  Treatise 

on  the  Law  relating  to  Sales  of  Land.    B7  Aubbbt  St.  Johh 

Clebke,  and  Huoh  M.  HxncFHBT,  Esqrs. ,  Barristers-at-Law.    Boyal 

8yo.     1885.  \l.  6s, 

Webster's  Particulars  and  Conditions  of  Sale.— The  Law  relating 

to  Particnlars  and  Conditions  of  Sale  on  a  Sale  of  Land.    By  Wx. 

Fbsde.  Websteb,  Esq.,  Barrister-at-Law.  Boyal  8yo.  1889.     1/.  U. 

"  Characterized  by  deameas  of  arrangement  and  oaref  m  and  concise  statement ; 

and  we  think  it  will  oe  found  of  much  service  to  the  pta/cUiioner.^^—Soliciton*  Journal. 

*'  A  full  account  of  case  law,  well  arranged  under  convenient  heading,  together  with 

a  few  precedents.    The  book  is  fit  to  be  ox  practical  service  to  a  practical  man.**— Law 

QuarUrly  Review. 

"  It  forms  an  admirable  digest,  evidently  prepared  with  great  care,  and  selected  and 
arranged  in  a  manner  likely  to  be  of  great  practical  value. .  Its  trealanent  has  the  air 
of  thoroughness,  and,  although  it  hudly  olaimB  originality,  it  may  be  credited  with 
utility.** — Law  Journal. 

**  A  complete  and  accurate  representation  of  the  law.  Nothing  is  shirked  w  duired 
over." — Law  Times. 

%*  AU  ttandardZaw  Wbrki  are  kept  in  Stock,  in  law  ea^  and  other  bindings. 
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SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Estates 
Statutes,  including  the  Settled  Estates  Act,  1877,  Settled  Land 
Act,  1882,  lmprovenr>ent  of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  Introduotion,  Notes  and  Forms. 
Thud  Edition.  Bj  Jaides  W.  Kidblbton,  Esq.,  Barrister-at-Law. 
Royal  l^tmo,     1882.  7«.  6d. 

SHERIFF  LAW.— Churchill's  Law  of  the  Office  and  Duties  of  the 
Sheriff,  with  the  Writs  and  Forms  relating  to  the  Office.  Second 
Edition.  By  Cakebon  Qbxjbxtbill,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1882.  i;.  4«. 

**  A  very  eompl«te  treatiae.'*— AtJicitor**  Journal, 

**  Under-flheniEB,  and  lawyers  generally,  will  find  this  a  luefol  book."— ixno  Mag. 

SHiPPINQ.— Boyd's  Merchant  Shipping  Laws;  being  a  Consolida- 
tion of  aU  the  Merchant  Shipping  and  PassezLger  Acts  from  1854  to 
1876,  inclusive ,  with  Notes  of  all  the  leading  Englisih  and  American 
Gases,  and  an  Appendix.  By  A.  C.  Botd,  LiL.B.,  Esq.,  Barrister- 
at-Law.     8yo.     1876.  1/.  6«. 

Foard's  Treatise  on  the  Law  of  Merchant  Shipping  and  Freight. 
—By  J.  T.  FoABD,  Barrister-at-Law.    Roy.  8vo.  1880.    Hf.efAl.U, 

SLANDER.~Odgers.— Ft^  ''  Libel  and  Slander." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  and  Notes  on  Appointments  open  to  Solicitors,  and  the 
Right  to  Admission  to  the  Colonies.  Second  Edition.  By  A.  Oosbsbt, 
Es^.,  Barrister-at-Law.    Demy  8yo.     1888.  16«. 

''  The  book  is  very  dear,  aooorate,  and  practical,  and  will  be  found  of  much  yalue. 
Witiiout  beiii^  balky,  it  oontaiiiB  in  a  concise  and  intelligible  form  all  the  matten 
usually  oocmrmg  in  a  solicitor's  •pnuc^os.**— Solicitor^  Journal^  Jvlj  28, 1888. 

**  This  is  a  veryyalnable  irork,  and  beLng  the  only  one  on  the  subject,  tiie  appearance 
of  its  second  edition  -will  be  weloomed  by  weprofessum."— -I^ito  Journal^  Jan.  21, 1888. 

Turner. — Vide  " Conveyancing"  and  "  Vendors  and  Purchasers." 

Whiteway's  Hints  to  Solicitors. — ^Being  a  Treatise  on  the  Law  re- 
lating to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  with 
Notes  on  the  Recent  Changes  affecting  the  Profession.  By  A.  R. 
Whitswxt,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit.  Royal 
12mo.     1883.  6«. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.  By  the  Hon.  Sir  Edwabd  Fbt,  a 
Lord  Justice  of  Appeal.  Second  Edition.  By  the  Author  and  W. 
Donaldson  Rawlins,  of  Linoohi's  Lm,  Esq.,  Barrister-at-Law. 
Royal  8yo.     1881.  1/.  16«. 

STAMP  DUTY.— Gosset's  Practical  Guide  to  Account  Stamp 
Duty,  Customs,  and  Inland  Revenue  Act,  1881  (44  Vict.  c.  12, 
s.  38).  By  J.  A.  Qosset,  of  the  Legacy  and  Succession  Duty 
O^ce.    Po8t8vo.     1887.  6«. 

"The  author,  by  reason  of  his  official  position  and  the  experience  of  six  yean* 
working  of  this  section  of  the  Act  of  1881  (vhich  imposed  an  entirdy  new  duty),  has 
been  enabled  to  produce  an  exceptionally  valuable  gnide." — Law  Times, 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  £. 
WiLBKBFOBGE,  Esq.,  Barrister- at- Law.     1881.  18«. 

%*  All  Mtandard  Lcno  Work*  are  kept  in  Stocky  in  law  caJf  and  other  bindings. 
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STATUTES,  and  vide  "  Acts  of  Parliament." 

Chitty's  Collection  of  Statutes  from  MagnaChartato1S90.— A 

CoUe(^tion  of  Statutes  of  Pfaotical  Utility,  arranged  in  Alphabetioal 

and  Chronological  order,  with  Notes  thereon.    The  Fourth  Edition. 

By  J.  M.  Lblt,  Esq.,  Barrister-at-Law.    In  6  vols.,  Supplement, 

2  Yols.    Royal  8yo.    1880-90.  Published  at  17/.  Us.  6d., 

Or  may  be  had  separatelT^-  reduced  to  Jfgt  91.  IZs.  6d. 

6  Yolfi.    To  end  of  the  year  1880.  .   Jfet  61.  6«. 

2  vols.    Supplement.    1881  to  1890  induaiye.      Eaeh,  net  II.  1«. 

49  &  60  Vict.     1886.  6».  6tf. 

60  ft  61  Vict.     1887.  10«.  6J. 

61  ft  62  Vict.     1888.  128.  6d, 

61  ft  62  Vict.     1888.     (Second  Session.)  Net  2».  6d. 

62  ft  63  Vict.     1889.  10#. 

63  ft  64  Vict.     1890.  15#. 
"It  is needlera  to  aUu^e on  the  Talue  of  'CSutty'B  Statates '  to  both  the  Bar  and 

to  Solidton,  for  it  is  atte^>ed  by  the  experienoe  of  many  yean."— 7%«  Timea. 

"  A  very  satisfactory  edition  of  a  time-honoored  and  moet  valuable  work,  the  tmaty 
gnide  of  preeent.  as  of  former,  jndgea,  juxvta,  and  of  all  othen  oonnected  with  the 
administration  or  practioe  of  the  law."— ^iMtiee  o//^  Peace. 

"  'Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  Statutes  turn  to  its  chronological  index  when  they  wish  to  oonsolt  a 
particular  Act  of  Parliament.  Those  who  wish  to  know  what  Acts  are  in  force  with 
reference  to  a  particular  subject  turn  to  tiiac  head  in  *  Chitty,'  and  at  once  find  all  the 
matoial  of  which  they  are  in  quest.  Moreover,  they  are,  at  the  same  time,  referred 
to  the  mo«t  imprirtsnt  esses  which  throw  Ught  on  the  subject." — Lmo  Jowmal. 

SUCCESSION.— Potts'  Principles  of  the  Law  of  Succession  to 

Deceased  Persons.— By  T.  Radford  Potts,  B.O.L.,  M.A.,  Bar- 

lister-at-Law.    Demy  8vo.     1888.  7«.  6tf. 

"  We  should  have  no  hesitation  in  recommendinff  it  to  a  student  who  was  to  have  a 

peper  wf^  on  SuccPHsion  irenerally ."—^o^arday  Sevtew^  June  15th,  1868. 

SUMMARY  CONVICTIONS.-Pale/s  Uw  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
184o  and  1879;  indudingProceedingrBpreliziiiiiary  and  subsequent 
to  GoDvii'tions,  and  the  responsibili^  of  Convicting  Maffistiates  and 
their  Officers,  with  Forma.  Sixth  £dition.  By  W.  H.  MACzrAXABi^ 
Esq.,  Barrister-at-Law.    Demy  Svo.     1879.  1^.  4«. 

WIgram. —  Vide  **  Justice  of  the  Feaoe." 

SUMMONSES  &  ORDERS.- Archibald.— Fuf«<*Chamber IVaotioe." 

TAXES  ON  SUCCESSION.— Trevor's  Taxes  on  Succession.— 
A  Digeift  of  the  Statutes  and  Cases  (including  those  in  Scotland  and 
Ireland)  relating  to  the  Probate,  Legacy  and  Succession  Duties,  with 
Practical  Observations  and  Official  Forms.  Fourtii  Edition.  By 
Evelyn  Fbeeth  and  R.  J.  'Wallace,  of  the  Legacy  and  Succession 
Duty  Office.    Royal  12mo.     1881.  \2a.  6d. 

**  Contains  a  great  deal  of  practical  infonnation."— IpOW  JourtuU. 

TAXPAYERS'  GUIDES.— Tufo  "House  Tax,"  "Income  Tax,"  and 
<*  Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Uw  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  of 
Contracts.— ByW.  N.  M.  Geabt,  J.P.  With  Historical  Introduc- 
tion. ByjAHB(<  WiLLiAicib,Esqr8.,  Barristers-at-Law.  8vo.  1885.  5s. 

TITHES.— Bolton's  Tithe  Acts?  iududing  the  Recent  Act  for  the 
Limitation  and  Redemption  of  Extraordinary  Tithe ;  with  an  Intro- 
duction and  Observations  and  copious  Index.  By  T.  H.  Boioov, 
Solicitor.     Royal  12mo.     1886.  6s. 

Studd's  Law  of  Tithes  and  Tithe  Rent-Charge.— Beinff*  a  Treatise 
on  the  Law  of  Tithe  Rent-Charge,  with  a  sketch  of  the  History  and 
Law  of  Tithes  prior  to  the  Commutation  Acts.  By  Edwabd  Faibfax 
Studd,  Esq.f  Barrifiter-at-Law.     Royal  12mo.     1889.  bs, 

"  We  can  recommend  it  for  professional  use."— Law  Timee. 
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TORTS.— Addison  on  Torts;   beine  a  Treatise  on  Wrongs  and 

their  Remedies.    Sixth  Edition.    By  HosAcnsSiaTB,  Esq.,  Benoher 

of  the  Inner  Temple,  Editor  of    **  Addison  on  ContraotB,"   &o. 

Rojal  8yo.     1887.  U.  18«. 

**  Upon  a  careful  penual  of  the  editor*!  iroric,  ire  oen  mj  that  he  haa  done  it 

excellently." — Law  Quarterly  Betfiew. 

**  Am  now  presented,  this  valnaUe  treatiee  miut  prore  highly  acceptable  to  judges  and 
the  prof  eaaon."--Zxn0  Tima. 
«•  Am  indispensable  addition  to  erery  lawyar's  library."— Zaw  Ma^agbte. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.    Edited 
by  W.  E.  Ball,  LL.D.,  Esq.,  Barrister-at-Law,  Author  of  ** Prin- 
ciples of  Torts  and  Contracts."    Rojal  Svo.     1884.  1/.  U, 
**  The  notes  are  extrem^y,  and  as  far  as  we  have  been  able  to  discover  uniformly, 
good.    .    .    There  is  much  intelligent  and  independent  cxiticvaa.**—SolicUora*  Journal, 
"All  the  cases  given  are  interesting,  and  most  of  them  are  important,  and  the 
oomments  in  the  notes  are  intelligent  and  useful." — Law  Journal, 

Pollock's  Law  of  Torts :  a  Treatise  on  the  Principles  of  Obligpations 
arising  from  Civil  Wrongs  in  the  Common  Law.    Second  Edition, 
to  which  is  added  the  draft  of  a  Code  Of  Civil  Wrongs  prepared  for 
the  GoTemment  of  India.    By  Sir  Fbedebicx  Pollock,  ^art.,  of 
Lincoln's  Inn,  Barrister-at-lAW ;    Corpos  Professor  of  Jarispru- 
denoe  in  the  UniyerBit7  of  Oxford;  late  Professor  of  Common  Law 
in  the  Inns  of  Court,  &o.     Author  of  **  Principles  of   Contract,*' 
<*  A  Digest  of  the  Law  of  Partnership,"  &c.    Demy  8yo.   1890.    21«. 
Opinions  of  the  Pre$s  on  the  First  Edition. 
"It  is  impossible  to  speak  of  Mr.  Pollock's  latest  production  except  in  teems  of 
unqualified  praise.    To  say  that  it  is  framed  upon  the  same  lines  as  the  *  PrindpleB  of 
Contract,'  Iqr  the  same  author,  and  that  it  rraches  the  same  high  standard  of  ex- 
oellenoe,  would  without  more  iHt>bably  prove  a  sufficient  commendation  to  the  pro- 
fession senerally.    ...    To  the  practitioner,  as  well  as  to  the  student,  Mr.  PoUook's 
work  wul  prove  most  useful.    It  fiUs  an  empty  space  in  the  legal  library,  and  supplies 
a  dear  want.    It  is  condse,  logically  arranged,  and  accurate."— /^aio  Times. 
*'  A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on  *  Contracts.' 
....    Unlike  so  many  law-books,  especially  on  tins  subject,  it  is  no  mere  digest 
of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning  to  aid." — 
Law  Journal. 

Shearwood's  Sketch  of  the  Law  of  Tort  for  the  Bar  and  Solidtors 
Final  Examinations.    By  Jossph  A.  Shkabwood,  Esq.,  Barrister- at- 
Law.    Author  of  '*  Concise  Abridgements  of  the  Law  of  Beal  and 
Personal  Property,"  Ac.    Royal  12mo.     1886.  3f. 

TRADE  MARKS.— Aston.— Fufe*' Patents." 

Graham's  Designs  and  Trade  Marks.— By  John  C&xebonGbahaic, 
of  the  Middle  Temple,  Barrister-at-Law.    Demy  8vo.     Ih89.        6«. 

Sebastian  on  the  Law  of  Trade  Marks  and  their  Registration, 
and  matters  connected  therewith,  inclading  a  chapter  on  Gfoodwill ; 
tog^ether  with  the  Patents,  Desinis  and  l^ide  Marks  Acts,  1883-8, 
and  the  Trade  Marks  Rules  and  Instructions  thereunder ;  Forms  and 
Precedents ;  the  Merchandize  Marks  Act,  1887,  and  other  Statutory 
Enactments;  the  United  States  Statutes,  1870-81,  and  the  Rules 
and  Forms  thereunder ;  and  the  Treaty  with  the  United  States,  1877. 
Third  Edition.  By  Lswis  Botd  Sbbabtun,  Esq.,  Bairister-at- 
Law.    BemySyo.     1890.  \l  Ss. 

'*  The  work  stands  alone  as  an  authority  npon  the  law  of  txade-marks  and  their 
registration."— Lato  Journal^  August  2, 1890. 

**  It  is  hardly  neoessary  to  tell  anyone  who  has  consulted  the  last  edition  of  this 
book  that  it  is  characterized  by  mactery  of  the  subject,  exemplary  industrr,  and  com- 
pleten?8s  and  accuracy  of  statement  It  is  rarely  we  come  across  a  law  book  which 
embodies  the  results  of  yeare  of  careful  investigation  and  practical  experience  in  a 
branch  of  law,  or  that  can  be  unhesitatingly  appeided  to  as  a  stand>trd  authority. 
This  in  what  ran  be  said  of  Mr.  Sebastian's  bok.^-  Soli,  {tors'  Journal^  Nut.  1, 18vO. 

**  Mr.  Sebastian  has  written  the  fullest  and  most  methodical  book  on  trade  mark 
which  has  appeared." — Tratie  Marks. 
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TRADE  MARKS— coHtinued, 

Sebastian's  Digest  of  Cases  of  Trade    Marit,  Trade  Name, 

Trade  Secret,  Qoodwiil,  &c.,  dedded  in  the  Courts  of  the  United 

Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 

ByliEwisBoTD Sebastian, Esq., Bamster-at-Law.  Svo.  1879.  ILU. 

*  *  A  digest  whidi  will  be  of  rery  great  Talne  to  all  ptactitionen  irtio  hare  to  adyiae  on 

matters  connected  with  trade  marxB.^—SoUeUor**  Journal. 

Hardin^ham's  Trade  Marks  i  Notes  on  the  British,  Foreign,  and 
Colonial  Laws  relating  thereto.  By  Gbo.  Gatton  Mklhttibh 
Habdinohaic,  Consulting  Engineer  and  Patent  Agent.  Boyal  12mo. 
1881.  Nfit,2s.6d. 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom; 
with  Notes  on  the  Law  and  Practioe,  an  Introduction,  including  the 
Proceedinffs  before  the  Committees,  Decisions  of  the  Keferees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  Principles  of, Tramway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  &c. 
Second  Edition.  By  Hbotbt  Stttton,  assisted  by  Robebt  A.  Bbn- 
RBTT,  Bamsters-at-Law.    Demy  8yo.     1883.  15«. 

TRUST  FUNDS.— Geare's  Investment  of  Trust  Funds. — Incorpo- 
rating the  Trustee  Act,  1888.  By  Edwabd  Abxtndel  Gbabe,  Esq., 
Barrister-at-Law.  Second  Edition.  Indnding  the  Trusts  Invest- 
ment Act,  1889.    Royal  12mo.     1889.  7s.  6d. 


**  Toe  work  is  written  in  an  easy  style,  it  can  very  wdl  be  read  by  all  tmsteee, 
-  .       "        "   .       11  tak« 

ley  Here  Wf  ore  they  invest  othi 
troable  in  the  future."— 7%0  Jurist. 


whether  liiey  are  lawyers  or  not ;  and  if  they  will  take  our  advice,  azid  invest  ti^eir 
money  here  before  they  invest  other  people's  else^ere,  they  may  be  spared  mncb 


TRUSTS  AND  TRUSTEES.— Godefroi's  Law  Relating  to  Trusts 
[  and  Trustees. — Second  Edition.   By  Hsnbt  Godefboi,  of  Lincoln's 

I  Inn,  Esq.,  Barrister-at-Law.     Royal  8vo.     1891.  H.  12f. 

Hamilton's  Trustee  Acts. — Containing  the  Trustee  Act,  1850  ;  the 
Trustee  Extension  Act,  1852  ;  and  the  Trustee  Act,  1888 ;  with  Sup- 
plement of  the  Lunacy  Act,  1890(58  Vict.  c.  6),  so  far  as  relates  to 
I  Vesting  Orders.    By  G.  Baldwin  Hixilton,  Esq. ,  Barrister-at-Law, 

i  Author  of  **  A  Concise  Treatise  on  the  Law  of  Covenants."    Demy 

[  8vo.     1890.  6«. 

I  "  This  is  a  very  useful  little  book.    We  have  perused  it  with  much  oare,  and  we 

,  have  oome  to  the  conclusion  that  it  may  be  safely  trusted  to  as  a  guide  to  the  compli- 

<  cated  law  to  which  it  relates.   We  feel  certain  that  Mr.  Hamilton's  book  only  requires 

to  be  known  to  be  appredated."— Lato  Quarterly  Review. 

VENDORS   AND    PURCHASERS.  — Dart's  Vendors   and    Pur- 
1  chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 

and  Purchasers  of  Real  Estate.  By  the  late  J.  Henbt  Dast,  Esq., 
one  of  the  Six  Conveyancing  Cotmsel  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  ^lition.  By  Wiluax  Babbbb,  Esq.,  one 
of  Her  Majesty's  Counsel,  Richabd  Bubdon  Haldanx,  and  WnxiAic 
KoBBBT  Sheldon,  both  of  Lincoln's  Inn,  Esqrs.,  Barnsters-at-Law. 
2  vols.     Boyal  8vo.     1888.  3/.  16«. 

'*The  new  edition  of  Dart  is  far  ahead  of  all  oompetitorB  in  the  breadth  of  its  range, 
the  clearness  of  its  exposition,  and  the  soundness  of  its  law." — Law  Timee. 

**  The  extensive  dutnges  and  numerous  improvements  whidk  have  been  introduced 
are  the  result  of  assiduous  labour,  oombin<'d  with  critical  acumen,  sound  knowledge, 
and  pFactical  experience." — Lam  Quarterly  Review. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — By  Edwasd  F.  Tubnsb,  Solicitor,  Lecifcurer 
on  Beal  X^operty*  and  Conveyancing.    Demy  8vo.     1883.       lOt.  6d» 
See  also  Conveyancing. — "  Turner." 

**  Aoareful  perusal  of  these  lectures  cannot  fail  to  be  of  great  advantage  to  ttudents, 
and  more  particularly,  we  think,  to  young  practising  solicnors."— Iraier  zVme*. 

%*  AU  standard  Law  Works  ars  kspi  tn  8toek^  in  law  calf  and  other  binding. 
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WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
BuTvej  of  the  Position  of  Bellift^i^Dts  and  NeutxtJs,  with  relati?e 
considerations  of  Shipping'  and  Marine  Insnrance  during  War.  B7 
DoueiAS  OwEir,  Bamster-at-Law.    Demy  8yo.     1889.  21«. 

WATERS.— Mus^rave's  Dissertation  on  the  Common  Law  of 
Waters  and  its  Application  to  Natural  Circumstances  other 
than  those  of  England. — By  W.  A.  B.  MusoBAyE,  D.C.L.,  of  the 
Inner  Temple,  Bamster-at-Law.    Demy  8yo.     1890.  Jfet^  2t. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 

Third  Edition.    By  H.  S.  Theobaij),  Esq.,  Barrister-at-Law.    Royal 

8vo.     1886.  U.  10». 

"  A  book  of  great  ability  and  Taltie.    It  bean  on  eveiTpttge  traces  of  care  and  sound 

jvi^^fment.    It  u  certain  to  proTe  of  snat  practical  vaeimDiua.**---8oiieUor»'  Journal. 
Weaver's  Precedents  of  Wilis. — A  Collection  of  Conoifle  Precedents 
of  Wills,  witii  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Chabijss  Wea^veb,  B.A.    Post  8to.    1882.  &8, 

WINDING  UP.— Palmer's  Winding-up  Forms.— A  Collection  of  580 
Forms  of  Summonses,  Affidavits,  Orders,  Notices  and  other  Forms 
relating:  to  the  Winding-up  of  Companies.  With  Notes  on  the  Law 
and  Practice,  and  an  Appendix  containing  the  Acts  and  Rules.  By 
Fkaitois  Bbattiobt  Paxjcsb,  Esq.,  Banister- at-Law,  Author  of 
<<  Company  Precedents,"  &c.    8yo.     1885.  12«. 

Pitt- Lewis' Winding-up  Practice. — ^A  Manual  of  the  Practice  as 
to  Winding-up  in  the  High  Court  and  in  the  Coun^  Court; 
being  the  Companies  (Windmg-up)  Act,  1890,  and  the  Winding-up 
of  Companies  and  Associations  (Part  IV.  of  the  Companies  Act,  1862), 
as  now  amended,  with  Notes,  and  the  Companies  Winding-up  Bules, 
1890.  Forming  a  SjjFPLBJiissT  to  ''A  Complete  Practice  of  the 
County  Courts."  By  G.  Pitt-Lbwib,  Q.C,  M.P.,  Eecorder  of 
Poole.    Demy  8vo.     1891.  7».  6rf. 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relating  to 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Snips' Officers.  With 
an  Introduction.  By  Waltks  Mubton,  Solicitor  to  t^e  Board  of 
Trade.    Demy  8yo.     1884.  II.  is, 

WRONGS.— Addison,  Ball,  Pollock,  Shearwood.—rttf^r  "Torts." 

REPORTS.— A  large  Block,  New  and  Second-hand.    Prices 

on  application. 

BINDING. — ^Executed  in  the  best  manner  at  moderate  prices 

and  with  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
I  bound  to  Office  Patterns,  at  Office  Prices. 

!      .  PRIVATE    ACTS.— ^-^^   Publishers   of  this    Catalogue 

\  possess  the  largest  known  collection  of  Private  Acts  of 

\  Parliament  {including  Public  and  Local),  and  can  supply 

single  copies  commencing  from  a  very  early  period, 

LICENSED  VALUERS  for  Probate,  Partnership,  &c. 

LIBRARIES    PURCHASED    OR    EXCHANGED, 

STEVENS  AND  SONS,  Ld.,  119  &  120,  CHANOEBY  LANE,  LONDON. 


NEW   WORKS  AND  NEW  EDITIONS. 

Carver's  Carriage  by  Sea :  a  Treatiae  on  tho  Law  relating  to  the 
Carriage  of  (^^ods  bj  Sea. — Seoond  Edition.  By  Thokab  Gilbbbt 
Cakveb,  Esq.,  Barrister-at-Law.     Royal  8vo.  {In  the  press.) 

Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange,  Promissory 
Notes,  and  Cheques.  Fourth  Edition.  By  His  Honour  Judge 
Ghalxebs,  Draoghtsman  of  the  Bills  of  Exchange  Aot,  1882,  &c. 
Demy  8vo.  {In  the  press.) 

Fry's  Treatise  on  the  Specific  Performance  of  Contracts. — Bj  the 
Hon.  Sir  Edwabd  Fbt,  a  Lord  Justice  of  Appeal.  Third  Edition. 
By  the  Author  and  Edwabd  Pobtsxouth  Fbt,  Esq.,  Barrister-at- 
Law.  {In  preparation) . 

Hamilton's  Manual  of  Company  Law  for  Directors  and  Promo- 
ters.—By  Wx.  Fbbdk.  Haxilton,  LL.D.  (Lond.) ;  assisted  by  Kkn- 
NABD  Gk>LB0BNE  Mbtoaijpe,  M.  A.,  Barristers-at-Law.   {Nearly  ready.) 

Kennedy's  Law  of  Civil  Salvage.— By  Whjjax  Rank  Kenxedt,  Esq., 
one  of  Her  Majesty's  Connsel.  {In  the  press.) 

MoncreifPs  Law  of  Fraud  and  Misrepresentation. — By  the  Hon. 
Fbed.  Chablbs  Moncbeiff,  Barrister-at-Law.  {In  the  press.) 

Phillimore's  Ecclesiastical  Law  of  the  Church  of  England. — 
Second  Edition.  Edited  by  Sir  Waz/tsb  Geo.  Fbane  Phillixobb, 
Bart.,  D.O.L.,  Chancellor  of  the  Diocese  of  Lincoln.  {In preparation.) 

Roscoe's  Admiralty  Practice. — ^Third  Edition.  By  E.  S.  Roscob  and 
T.  Laxbebt  Meabs,  Esqrs.,  Barristers- at-Law.  {In  preparation.) 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Actions 
^  at  Nisi  Prius. — Sixteenth  Edition.    By  Mattbice  Powell,  Esq., 

Barrister-at-Law.    2  vols.    Demy  8vo.  {In  the  press.) 

'  RusselTs  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and 

I  the  Law  of  Submissions  and  Awards.— 7th  Edit.    By  the  Author 

and  Hebbebt  Russell,  Esq.,  Barrister-at-Law.  {In  the  press.) 

Selwyn's  Abridgment  of  the  Law  of  Nisi  Prius. — 14th  Edition.  By 
W.  H.  Macnaxaba,  Esq.,  Barrister-at-Law.  {In preparation.) 

*  Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 

,  Justice  and  Courts  of  Appeal,  having  especial  reference  to  the 

I  Chancery  Division,  with  Practical  Notes.     Fifth  Edition.     By  C.  C. 

N  M.  Dale,  of  Lincoln's  Inn,  Esq.,  Barrister -at- Law,  and  W.  Clowes, 

^  Esq.,  one  of  the  Registrars  of  the  Supreme  Court.          {In  the  press.) 

Talbot  and  Fort's  Index  of  Cases  Judicially  noted  (1865—1890) ; 
heing  a  List  of  all  Cases  cited  in  Judgments  reported  in  the  **  Law 
Reporte,*'  **Law  Jonmal,"  "Law  Times,"  and  **  Weekly  Re- 
porter," from  Michaelmas  Term,  1865  to  the  end  of  1890,  with  the 
places  where  they  are  so  cited. — By  Gsoboe  John  Talbot  and 
Hugh  Fobt,  Barristers-at-Law.  {In  the  press.) 

Theobald  and  Schuster's  Lunacy  Act,  1890,  with  Notes.— By  H.S. 
Theobald  and  £.  J.  Sohusteb,  Barristers-at-Law.   {In  preparation.) 

Whitehead's  Church  Law.— Being  a  Concise  Dictionary  of  Statutes, 
Canons  and  Reg^ulations  affecting  theClergfy  and  Laity.  By  BENJAnnr 
Whitbhead,  B.A..,  Esq..  Barrister-at-Law.  {In  the  press.) 

Williams'  Law  of  Executors  and  Administrators.— Ninth  Edition. 
By  the  Hon.  Sir  Roland  Vauohan  Willlams,  a  Justice  of  the  High 
Court.     2  vols.    R(iyal  8vo.  {In  the  press.) 

Williams'  Law  and  Practice  in  Bankruptcy.— Fifth  Edition.  By 
Edwabd  Whjjax  Hansell,  Esq.,  Barrister-at-Law.    {Nearly  ready.) 
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